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MEMORANDUM. 
Mr.  Chief  JosUoe  Winslow  took  no  part  in  the  decision  ot  tne  < 
reported  in  this  volnme  except  the  cases  of  J^ery  v,  Chicago  dc  M.  K  R, 
Co,  (page  1)  and  State  ex  reL  Bashford  v.  Frear  (page  536)  and  those  < 
which  are  reported  on  pages  179  to  367  inclusive. 


ERRATA. 
Vol.  137. 
Page  147.    After  line  4  insert:  Eerwin,  J.,  took  no  part 
**    147,  line  20.    For  contemplated,  read  completed. 
**    694,  last  line.    Same  correctioa 
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Marriage  of  divorced  person  within  year:  Invalidity:  Common- 
law  marriage:  Mutual  benefit  insurance:  Who  may  be  benefi- 
ciaries. 

Shaffra,  St.  Anthony  Mining  and  Milling  Co.  v.... 507 
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Smiik  V.  Board  of  Trustees,  Wisconsin  Veterans'  Home. .  628 
Corporatdone:  Veterans'  Home:  Dischaige  of  inmate  for  miscon- 
duct: Security  for  costs:  Discretion. 

Smith's  Appeal:  Meggett  v.  Northwestern  Mut.  L.  Ins.  Co.  636 

Stark,  jkratz  v.. 599 

State  V.  Brooks 560 

Criminal  law:  Bape:  Conviction  of  person  aiding. 

State,  Ellis  v .513 

State,  Milbrath  v 354 

State,  Neale  v 484 

State  V.  Sbragia 679^ 

Criminal  law:  Sale  of  cigarette  paper:  Coupon  in  sealed  package 
of  tobacco:  Interstate  commerce. 

State  V.  Schmidt •  •  •  •  • S3 

Physicians  and  surgeons:  Begistration:  Beview  of  decision  of 
board  of  medical  examiners:  Who  are  "reputable  physicians." 

State,  Vogel  v 315 

State,  Weisenbach  v..  • 152^ 

State  ex  rel.  Bashford  v.  Frear 536 

Supreme  court:  Justices:  Term  of  office:  Appointment  to  fill  va> 
cancy:  Change  in  compensation:  Constitutional  law:  Practical 
construction. 

State  ex  rel.  Leiser  v.  Koch 27 

Municipal  ordinances:  Judicial  notice:  Pleading:  Conclusion  of 
law:  Demurrer:  Mandamiu:  Building  inspector:  Compelling  is- 
suance of  permit:  Sufficiency  of  return. 

State  ex  rel.  McManus  v.  Trustees  of  Policemen's  Pension 
Fund:  Sullivan's  Appeal 133 

Policemen's  pension  fund:  Statute  construed:  Disease  is  "injury:" 
Certiaran:  What  reviewable. 

State  ex  rel.  Pittsburgh  Coal  Co.  v.  Patterson.  .*...• 475 

(1)  Certiorari:  Practice:  Findings  of  Sact.  (2,8)  Sales:  Delivery 
L  0.  b.  cars:  When  title  passes. 

State  ex  rel.  Rosenhein  v.  Frear 17S 

Supreme  court:  Original  jurisdiction:  Taxpayer's  action:  Bestrain- 
ing  illegal  disbursement  of  state  moneys:  Constitutionality  of 
statute,  when  not  determined:  Powers  of  state  legislature:  In- 
vestigations: Incurring  of  expenses:  Creating  "  debt:"  Public 
purpose:  Judicial  tribunal:  Primary  election  law 
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SuUivan's  Appeal 1  133 

Swanke  v.  Herdeman 654 

Sales:  Fraud:  Knowledge  with  which  pnrcfaaseiB  are  chargeable: 
UasoondneeB  of  horse:  Qoestiona  for  jury:  Tender  of  rescission: 
Defects:  Waiver:  Nonn^otiable  notes:  Signature  procured^y 
fraud:  Delivery:  Appeal:  Costs:  Printed  case  violating  rule. 

Trustees  of  Policemen's  Pension  Fund,  State  ex  rel.  Mc- 

Manus  v ^ • •  •  •  • .  133 

Trustees  of  Wisconsin  Veterans'  Home,  Smith  v 628 

JJhlenherg  v.  MUwauhee  Oas  Light  Co.. 148 

Actions:  Limitations:  Condition  precedent:  Notice  of  personal 
injury:  Essentials:  Municipal  corporations:  Defective  streets: 
Primary  liability  of  person  not  served  with  notioe. 

Vogel  V.  State 315 

Rape:  Evidence:  SuflSciency:  Review  in  appellate  court:  Corrob- 
oration: Jurors:  Special  venire  prematurely  issued:  Harmless 
irregularity:  Presence  of  accused,  when  necessary:  Information: 
Conviction  of  persons  aiding  and  abetting:  Instructions  to  jury: 
Acts  constituting  one  or  several  offenses:  Election  as  to  particu- 
lar  act:  Waiver:  Res  gesise:  Impeachment  of  witnesses:  Convic- 
tion of  lesser  offense:  Fornication:  Assault  and  battery:  Argu- 
ments of  counsel:  Improper  remarks:  Immaterial  error. 

Wdld,  Hintz  v 41 

Weimer,  Elmergreen  v 112 

Weisenhach  v.  State 152 

Criminal  law:  Assault  with  intent  to  kill:  Conspiracy:  Trial  of 
one  conspirator:  Opening  statement:  Evidence:  Resistance  to 
arrest:  Previous  threats:  .Submission  of  lesser  degrees  included 
in  charge:  Instructions  to  jury:  Intent:  Presumptions. 

Wellington,  Town  of,  Maxwell  v 607 

Western  Lime  &  Cement  Co.  v.  Copper  River  Land  Co.. .  404 

(1)  Contracts:  Construction  by  court:  Findings  of  fact:  Presump- 
tion on  appeal.  { 2-7,  9)  Vendor  and  purchaser:  Exception  or 
reservation?  When  titt«  passes:  Rights  of  vendor's  assignee: 
Removal  of  timber  excepted  from  grant:  Limitation  of  time: 
Condition  subseqjient:  Payment  of  taxes.  (8)  Pkrol  evidence 
affecting  writing. 
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JVhitely,  Jacoisen  t^**  • . .' ^4 

Wabum  V.  Land 36 

Ejectment:  Legal  title  or  right  of  posseeBion  eesential:  Home* 
Btead:  Conveyance  without  wife's  signatore. 

Winnebago  Paper  MUls  v,  Kimheriy-Clark  Co 425 

Waters:  Conveyance  of  water-oower  dam,  canals,  etc.:  Title  to 
lock:  Easement  or  fee? 

Winters,  Bates  v 67S 

Wiscofisin  Central  B.  Co.,  Hicks  Printing  Co.v 584 

Wisconsin  Telephone  Co.,  Isaacson  v 6S 

Wiscon^n  Veterans'  Home,  Tru^ees  of,  Smith  v 628 

Witte,  Dexter  V 74 

Woodruff,  Chase  v 641 

Wunderlich,  Town  of  BoUing  v.. 667 

Yetick  V.  Chicago  Brass  Co • 342 

Master  and  servant:  Injury ;  Dangerous  worki2^  place:  Evidence : 
Amnnptioti  «l  risk. 

Tji/eger,  Kissinger  v 368 
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Ab1einanT.Bothl2W.81  273,284 
Adams  v.  Secor  6  Kan.  642  -  289 
Albrecht  v.  C.  A  N.  W.  B.  Co. 

108  W.  530  .  .  -  . 
Albright  v.  Albright  70  W.  628 
Alfree  t.  Gates  82  Iowa  19  - 
Allen  T.  U.  8.  164  U.  8.  492  - 
Ames  V.  Snider  55  III.  498  • 
Andresen  ▼.  Upham  M^.  Co. 

120W.  661   - 
Angell  V.  Eoeenbury  12  Mich. 

241 

Angns  v.  Lee  40  HI.  App.  304 
Appleton  I.  Co.  v.  British  Am. 

Assur.  Co.  46  W.  23     - 
Ashby  y.  White  2  Ld.  Raym. 

938  -  -  -  -  « 
Atchison,  T.  <k  8.  F.  R.  Co.  v. 

Matthews  174  U.  a  96-    225,249 
Atlanta  G.  Co.  y.  Hunt  100 

Tenn.  89  -  -  -  - 
Att*y  Gen.  y.  North  Am.  L. 

Ins.  Co.  91  N.  Y.  67    -       - 

V.  Railroad  Cos.  35  W.  425 

Aukland  v.  Arnold  131  W.  64 
Austin  y.  Feland  8  Mo.  SOS 
y.  Saveland'B  Estate  77 

W.108 
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676 
591 
171 
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29 

591 

212 


98 

195 
248 
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Baboock  y.  C.  A  N.  W.  B.  Co. 

107W.  280  -  -  -  -9,10 
Bacon  y.  Bowdoin  22  Pick.  401    671 

V.  Harris  15  B.  L  699     -     89 

Badger  B.  Mfg.  Oa  y.  Daly  137      * 

W.601.  .  -  -  392,896 
Bailey y.Sandbeigl46 U.S. 628    291 

y. 154  if.  8.  494       -    291 

Baker  y.  State  64  W.  368       -531 

y.  Whiting  1  Story  218  -    578 

Balchy.  Beach  119  W.  77  267,269- 
271,  273,  278 
Ballard  y.  Miss.  C.  0.  Co.  81 

Miss.  507      •       •       •       •    251 


Ballston  Spa  Bank  y.  Marine 
Bank  16  W.  120  -       -       -    461 

Bank  of  Middlebury  y.  Rut- 
land 33  Vt  414    -       -       -    523 

Barber  y.  Rukeyser  39  W.  590  271, 
273  277 

Barker  y.  M.  <k  L.  W.  B.  Co.  ' 
59  W.  364     -        -        -       •      22 

BamdtV.  Frederick  78  W.  1  -    437 

Barnes  y.  Huntley  188  Mass. 
274 676 

Barnum  y.  Gilman  27  Minn. 
466       -       •       .       .       •    640 

Bartel  y.  Brown  104  W.  493  -     91 

Bartlett  y.  Beardmore  77  W. 
356 487 

V.  Collins  109  W.  477    117,652 

BatUe  y.  AVeems  44  Ala.  105  -      89 

Beach  y.  Reynolds  64  Barb.  506    298 

Beals  y.  Cone  27  Colo.  473      -    610 

Beaser  y.  Barber  A.  P.  Co.  120 
W.599 129 

Becker  y.  Chester  116  W.  90  125, 
192  193 

Beleal  y.  N.  P.  B.  Co.  16  N.  ' 
Dak.  318      .       -       .       .    251 

Bell  y.  Morrison  27  Miss.  68  190, 
210,  211,  213 

Bellas,  Estate  of,  176  T^  St 
122 606 

Belleville  Sav.  Bank  y.  Bom- 
man  124  UL  200  -        -        -      96 

Bendemagley.  Cocks  19  Wend. 
207 677 

Berryman  y.  Graham  21 N.  J. 
Eq.370 672 

Besson  y.  Cox  35  N.  J.  Eq.  87    189 

Bigelow  y.  West  Wis.  B.  Co. 
27W.  478     -       .       -       .       9 

Bills  v.  Bills  80  Iowa  269       -    606 

Bingham  v.  Milwaukee  Co.  127 
W.344 287 

Bishop  y.  Seeley  18  Conn.  389    438 
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Black  V.  Tarbell  89  W.  390  •  88 
Blankavag  v.  Badger  B.  &  L. 

Co.  136  W.  380  -  .  -  462 
Bl.K)mer  V.  Bloomer  128  W.  297  237 
Bloes  V.  Hull  27  W.  Va.  503  273, 

293 
Boardof  £d.  v.8tate64EaD.  6  670 
Boardman  v.  L.  8.  &  M.  S.  R. 

Co.  84  N.  Y.  157  -  -  -'  98 
Bogart  ▼.  Stevens  69  N.  J.  £q. 

800  -  -  -  -  98,99 
Bogie  V.  Waapun  75  W.  1  -  663 
Boldt  V.  State  72  W.  7  -  -  332 
BolU  V.  Sullivan  101  W.  608  ^  619 
Bonnell  v.  Jacobe  36  W.  59  -  441 
Bonnett  v.  Vallier  136  W.  194  239 
Borden  ▼.  Daisy  R.  M.  Co.  98 

W.407 66 

Bostwick  y.  Mat  L.  Ins.  Co. 

116  W.  392  .  -  309,314,437 
Bo  we  V.  Gage  127  W.  245  -  437 
Boyd  V.  Mut  F.  Aaso.  116  W. 

155  .  -  .  -  300,302 
Boyle  V.  Lybrand  113  W.  79  -  100 
Bradford  C.  Co.  v.  Heflin   88 

Miss.  314  -  -  -  -  251 
Braunsdorf  v.  Fellner  76  W.  1  578 
Breese  v.  U.  8.  Tel.  Co.  48  N. 

Y.  132 651 

Breitung,  Estate  of,  78  W.  33  640 
Bright  V.  Barnett  &  R.  Co.  88 

W.299 474 

Briscoe  V.  York  53  III.  484  -  375 
Brittingham  <&  U.  L.  Co.  v. 

Manson  108  W.  221  -  -  415 
Bromley  y.  Mitchell  155  Mass. 

509 80 

Brown  y.  Phillips  71  W.  239  -    117 

y.  State  127  W.  193      320,  322 

V.  Turner  113  Mo.  27      -    671 

Browning  y.  State  33  Miss.  47  190, 
191,  208,  210,  211,  213 
Backley  y.  Eisendrath  58  UL 

App.  364  ....  29 
Badlong,  Will  of,  100  N.  Y.  203  196 
Buel  V.  State  104  W.  132  162,  165 
Buffalo  y.  Holloway  7  N.  Y. 

493 29 

Building  &  L.  Asso.  y.  GrifQn 

90  Tex.  480  -  -  -  -  652 
Bunch  V.  Nicks  50  Ark.  367  •  80 
Burgson  y.  Jacobson  124  W. 

29o  .....  412 
Burke  v.  Dulaney  153  U.  8. 228  96 
Burlington  University  y.  Bar- 
rett 22  Iowa  60  -  -  -  80 
Bums  v.  Elba  32  W.  605  -468 
Bush  y.  Coshman  27  N.  J.  Eq. 

131       ••       •        98,99,101 


Butler  y.  Townsend  126  N.  Y. 

105 65 

ButUesy.  PeBaunll6W.  323    300 


98 


C^ble  y.  Ellis  86  111.  525  - 
Cadden  y.  Am.  8.  B.  Co.  88  W. 

409 

Calderwood   y.  Calderwood's 

Estate  38  Vt  171  - 
Callahan  v.  St.  Louis  M.  B.  T. 

R.  Co.  170  Mo.  473  -  - 
Callanan  y.  Jadd  23  W.  343  - 
Camp  v.  Ward  69  Vt.  286  - 
Candee  y.  W.  U.  Tel.  Co.  34 

W.  471  -       - 
Carberry  y.  German  Ins.  Co, 

86W.  323     -       -       - 
Carmichael  y.  Argard  52  W. 

607 

Carpenter  y.  Morphey  57  W, 

541 

y.  Rolling  107  W.  659     - 

Carter  v.  Mon^omery  2  Tenn. 

Ch.  455  .... 
Castello  y.  Landwehr  28  W. 

522 

Caston  y.  Perry  1  Bailey  633  • 
Cates  y.  Cates  135  Ind.  272  - 
Cavanaugh  v.  Scott  84  W.  93  - 
Chance  y.  Isaacs  5  Paige  Ch. 

592 

Charnley  y.  Shawano  W.  P.  & 

R.  I.  Co.  109  W.  563  - 
Chase  v.  Woodruff  133  W.  655 
Chesapeake  &  0.  R.  Co.  v.  Pat- 
ton  5  W.  Va.  234 
Chester  v.  Dorr  41  N.  Y.  279  - 
Chicago  &  A.  R.  Co.  y.  Win- 
ters 175  111.  293  -  .  . 
Chicago,  B.  &  Q.  R.  Co.  y.  Gar- 

diner  61  Neb.  70  - 
Chicago,  K.  &  W.  R.   Co.  y. 

Pontius  157  U.  8.  209     223,  226, 

247,  249,  341 

Chicago,  8.  F.  &  C.  R.  Co.  v. 

McGrew  104  Mo.  282  - 
Chippewa  B.  Co.  y.  Durand 

122  W.  85  .... 
Clark  y.  Clark  55  N.  J.  Eq.  814 

y.  Durand  12  W.  223       - 

y.  Hackett  1  Cliff.  269    - 

y.  Harper  215  111.  24 

y.  Mosher  107  N.  Y.  118 

Clausen  v.  Head  110  W.  405  - 
Clay  y.  Layton  134  Mich.  317  80,81 

y.  Wood  163  N.  Y.  134  -  606 

Qemens  y.  Clemens  28  W.  637  573 
Clements  y.  Collins  2  Term 

Rep.  498   ....  670 
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ClemoM  V.  a,  St  P.,  M.  &  O. 

R.  Co.  137  W.  387  -  49,  60 
Clifford  V.  Stete  68  W.  477  -  170 
Clifton  V.  State  73  Ala.  473  -  168 
Cobb  V.  ArnndeU  26  W.  663  -    311 

V.  State  27  Ga.  648  -        -    329 

Cocbranev.  Willis,  L.  R.  ICh. 

(App.  Ca8.)68  ...  669 
Codde  V.  Mahiat  109  Micb.  186  289 
Colbetb  V.  Colbetb  117  W.  90  636 
Colling  V.  Smitb  76  W.  392  -  376 
Colyer  v.  Qaj  7  Beav.  188  -  669 
Combes  v.  Cbandler  33  Obio 

St.  178 98 

Cotumercial  Nat  Bank  v.  Hen- 

ninger  105  Pa.  St  496  -  -  497 
Common  Council  v.  State  6 

Ind.  834  ....  670 
Comm.  y.  Cbapman  11  Cusb. 

422 330 

V.  Fortune  105  Mass.  592    330 

V.  Webster  5  Cusb.  295   -    171 

Comm.   Mut  F.  Ins.   Co.  v. 

Hayden  60  Neb.  636  -  -  652 
Conlin  v.  Sowards  129  W.  320  606 
Connerly  v.   Planters'   &   M. 

Ins.  Co.  66  Ala.  432  -  •  89 
Conrad  v.  Scbwamb  53  W.  372  38 
Continental  Kat  Bank  v.  Mc- 

Geocb  92  W.  286        -       -    309 
Cook  V.  Drew  3  Stew.  &  P.  392  190, 
211,  214 
Cooper  V.  M.  &P.  du  C.  R.  Co. 

23  W.  668  -  -  -  452,  453 
Coppinsv.  Jefferson  126  W.  578  465 
Corbettv.  Joaimee  125  W.  370  411, 

415 
Corcoran  v.  Milwaukee  G.  L. 

Co.  81  W.  191      -       -       -      66 
ComeU  V.  State  104  W.  527    -  329, 
333,334 
Cornish  v.  Bryan  10  N.  J.  Eq. 

146 102 

Coster  T.  Griswold  4  £dw.  Ch. 

'364 102 

Cotzbausen  v.  Kerting  29  Fed. 

821 289 

Covington  &  L.  T.  R.  Co.  T. 

Sandford  164  U.  8.  578  -  219 
Crawford  v.  Halsted  20  Grat 

211 189 

Crook  v.  First  Nat  Bank  83 

W.  81 10 

Crowns  v.  Forest  L.  Co.  102 

W.97  -  -  266,267,269,271 
Cullen  V.  Haniscb  114  W.  24  636 
Cupps  V.  State  120  W.  504    167-169 

Dapiel  v.  Mitcbell  1  Story  172  572-3 


Davev  v.  Janesville  111  W.  628    29,. 

35 
Dayis  v.  Beckstein  69  N.  T. 

440  -  -  -  -  •  98- 
V.  C,  M.  &  St  P.  R.  Ca 

93W.  470     -        -        -        -696 

V.  Davis  137  W.  640       -    40a^ 

V.  Scbmidt  126  W.  461    -    384 

Decker  v.  McSorlev  111  W.  91  29 
Debsoy  y.  Milwaukee  £.  R.  & 

L.  Co.  110  W.  412  -  -  464 
Demerit  v.  Lyiord  27  N.  H. 

541 289 

Denikev.  Denike44  App.  Div. 

621 577 

Dennis  v.  State  5  Ark.  230  •  330^ 
Deppe  V.  C,  R.  I.  &  P.  R.  Co. 

86  Iowa  52  -  223,  246,  250,  251 
Devin  y.  Ottumwa  53  Iowa 

461 665 

Dickerson  y.  State  48  W.  288  167 
Ditberner  v.  C,  M.  &  St  P.  R, 

Co.  47  W.  138      .    223,  229,  246, 

246,248 

Ditcb  y.  Sennott  116  III.  288  -    213 

Dodd  V.  Scott  81  Iowa  319      -    577 

Dodge  V.  Dodge  29  N.  H.  177    578 

V.  Maetin  17  Fed.  660     -    531 

Dodson  V.  Dodson  142  Mich. 

586  -  ...  ^  80- 
Donges's  Estate  103  W.  497  192-3 
Donkle  y.  Milem  88  W.  33  -  635 
Donnelly  y.  Sampson  185  W. 

368 117 

Dowell  y.  Applegate  162  U.  S. 

327 677 

Downing  y.  Marshall  37  N.  Y. 

380  -----  196- 
Dreber  y.  Fitchburg  22  W.  675  62 
DuCatey.   Brighton  133  W. 

628 363 

Duffy  y.  C.  &  N.  W.  R.  Co.  34 

W.  188 666^ 

Dngal  y.  Chippewa  Falls  101 

W.  633 353 

Dummer  v.  Milwaukee  E.  R. 

&  L.  Co.  108  W.  689  -  -  60 
Dutbey  v.  State  131  W.  178  -  166 
Dutbie  V.   Washburn  87  W. 

281       ..       -       -      62,464 

Eastern  Wis.  R.  <SbL.  Co.,  In  r^ 

127  W.  641  -  -  -  •  9- 
Eaton  y.  Smitb  19  W.  637  -  37 
Eau  Claire  Kat  Bank  y.  Mc- 
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V. 132  W.  259  -       .    392 

Ellwood  V,  W.  U.  TeL  Co.  46 

N.  Y.  549  -  .  -  -  651 
Emerson  v.  Nash  124  W.  369      34 

V.  Udall  13  Vt  477  -       -    284 
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IN  MEMORIAM. 


WILLIAM  M.  TOMKINS. 

On  the  20tli  day  of  April,  1909,  Mr.  Kichard  Sleight  of 
Ashland  addressed  the  court  and  presented  the  following  me- 
morial of  the  har  of  Ashland  county,  prepared  by  Mr.  George 
F.  Merrill  of  Ashland: 

Memorial  of  the  AahUmd  County  Bar. 

On  tbe  leth  day  of  May,  1907,  Wiluam  M.  Tohkins  departed  this 
life  after  having  suffered  a  long  illness. 

He  was  bom  at  Loosely  Row,  Buckinghamshire,  England,  Feb- 
ruary 24, 1845.  His  father,  William  Tomkins,  was  a  Methodist  clergy- 
man, who  brought  his  family  to  this  country  and  located  at  Shulls- 
burg.  Wisconsin,  in  1850.  The  childhood  of  Wiluam  M.  Tomkins 
was  not  diiftrent  from  that  of  nearly  all  children  of  country  Method- 
ist ministers.  The  family  lived  in  nearly  every  village  of  what  la 
known  as  the  "lead  r^on"  of  Wisconsin.  The  poverty  and  sacrifice 
of  the  family  of  a  Methodist  preacher  were  theirs.  The  education 
of  the  children  was  that  of  the  common  school  and  such  other  as 
was  acquired  by  their  own  efforts.  Blr.  Tomkins  attended  the  com- 
mon  schools  where  his  father  resided.  He  prepared  for  college  at 
an  academy  located  at  Lone  Rock,  Wisconsin,  and  he  attended  the 
State  University  at  Madiaon  one  year,  but  was  obliged  to  stop  on 
account  of  lack  of  funds.  While  acquiring  an  education  he  spent  his 
vacations  at  work  on  farms.  He  married  SSlisabeth  A.  Pierce  in 
1872,  and  in  1873  he  came  to  Ashland. 

At  tliat  time  Asliland  was  a  small  village  having  a  population  of 
only  a  few  hundred.  There  were  no  railroads  entering  the  village, 
and  Mr.  Tomrins  walked  from  Superior  to  Ashland.  It  seemed  then 
to  be  out  of  the  world,  but  the  people  thought  that  the  natural  re- 
sources of  the  snrrounding  country  and  its  location  upon  Lake  Su- 
perior gave  promise  of  a  future  city,  and  Mr.  Tobckiits  determined 
to  cast  his  k>t  with  them.  When  he  arrived  at  Ashland  he  had  no 
money  and  a  family  to  rapport,  but  he  was  willing  to  work  and  am- 
bitious tot  the  fotnra  His  first  work  was  digging  stumps  in  the 
stzeet.    He  soon  demonstrated  an  ability  and  capacity  for  something 
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,  ^,  William  M.  Tomkins. 

better,  and  was  made  justice  of  the  peace  and  town  clerk.  He  im- 
mediately took  up  the  study  of  law  and  was  admitted  to  the  bar 
of  Ashland  county  in  1875. 

In  those  early  days  the  retainers  for  the  lawyer  were  few,  and 
the  law  did  not  afford  sufficient  income  to  support  his  family.  He 
did  quite  an  amount  of  work  outside  of  his  profession.  By  examina- 
tion of  the  records  of  Ashland  county  we  find  that  he  held  nearly 
every  office  in  the  county,  either  as  principal  or  deputy.  He  was 
elected  district  attorney  soon  after  his  admission  to  the  bar,  and 
the  knowledge  and  experience  acquired  by  him  in  his  work  then  was 
invaluable  to  him  in  after  years  as  a  practitioner.  > 

In  the  year  1883  the  firm  of  Tomkins  &  Merrill  was  formed,  and 
it  continued  for  eighteen  years.  During  that  time  Ashland  grew 
from  a  small  village  to  a  city  of  15,000  inhabitants.  The  vast  lumber 
interests  that  rapidly  developed  and  the  increase  in  population  soon 
gave  rise  to  a  large  amount  of  important  litigation,  and  Mr.  Tomkins 
was  connected  with  many  important  and  interesting  cases.  He  soon 
took  a  position  as  a  leader  of  the  bar,  and  our  supreme  court  re- 
ports demonstrate  his  industry  and  ability  as  a  lawyer.  As  a  citizen 
he  was  public  spirited  and  liberal.  He  gave  freely  of  his  time  and 
money  for  the  development  and  growth  of  Ashland.  He  was  by 
nature  a  student,  and  enjoyed  nothing  better  than  the  working  out 
of  deep  and  involved  questions  of  the  law.  His  greatest  strength  lay 
in  cases  at  law,  rather  than  the  cases  before  the  jury.  He  was  better 
at  studying  out  the  true  conclusions  presented  by  a  state  of  facts 
than  in  assembling  and  presenting  facts  for  the  court. 
,  Besides  studying  law,  he  was  always  a  student  in  other  directions. 
After  fifty  years  of  age  he  took  up  the  study  of  the  French  language 
and  became  quite  proficient  in  it  He  was  a  great  student  of  psy- 
chology, and  became  very  much  interested  in  the  many  interesting 
questions  which  that  subject  presented.  During  the  last  few  years 
of  his  life  he  took  up  the  subject  of  the  Esperanto  language.  He 
was  often  called  on  to  make  a  public  address.  He  was  not  what 
would  be  termed  an  orator,  but  at  the  same  time  he  was  an  inter- 
esting and  pleasant  speaker.  He  always  had  something  instructive 
and  interesting  to  say.  His  style  of  speaking  undoubtedly  showed 
the  influence  of  his  father's  calling. 

•  His  private  character  and  habits  were  above  reproach*  He  was 
unusually  gentle  and  simple  in  manner.  He  was  very  democratic  in 
his  association  with  those  around  him.  The  suffering  of  others 
touched  him  deeply.  No  one  who  went  to  him  for  help  and  advice 
ever  went  away  without  receiving  the  best  he  oould  give.  As  a 
lawyer  he  worked  as  faithfully  on  the  case  of  one  from  whom  he  ex- 
pected no  remuneration  as  on  the  case  of  his  wealthiest  client  He 
gave  of  his  time  liberally  and  unstintedly  to  the  young  lawyer  who 
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came  to  him  for  help.  He  seemed  to  enjoy  especially  the  looking 
np  of  questions  which  puzzled  young  men  and  in  every  way  tried  to 
help  them  in  their  work.  There  was  no  affectation  in  his  make  up, 
and  he  was  very  tolerant  and  liberal  as  to  the  opinions  and  yiews 
of  others.  Hate  and  revenge  were  unknown  to  him.  As  a  friend  he 
was  constant  and  true.  As  a  husband  and  father  he  was  unusually 
kind  and  affectionate. 

He  died  of  cancer  of  the  stomach.  He  met  his  death  with  remark- 
able strength  and  fortitude,  spending  his  last  days,  up  to  the  lost 
hour,  in  arranging  his  affairs  and  doing  what  he  could  for  his  wife 
and  children.  He  left  surviving  him  a  wife,  four  sons,  and  one 
daughter. 

Mr.  Michael  Barry  of  Phillips  then  spoke  as  follows: 

May  it  please  the  Court: — On  this  occasion,  when  his  brethren  de- 
sire to  leave  on  the  records  of  this  court  their  expressions  of  esteem 
and  friendship  for  the  late  William  Tomkins,  I  crave  the  privilege 
to  be  permitted,  as  briefly  as  may  be,  to  add  a  mite  to  the  tectimony 
already  given. 

It  was  my  good  fortune  to  meet  our  late  brother  In  1879,  at  a  time 
when  both  of  us  were  young  men  and  pioneers  in  the  New  North. 
That  acquaintance  developed  into  a  kindly  friendship  that  ccmtinued 
to  the  end  of  bis  earthly  career. 

He  was  not  what  would  be  termed  a  brilliant  man,  in  any  way, 
but  rather  of  that  quiet,  modest  demeanor  that  readily  won  friends 
and  kept  them.  Underneath  the  unassuming  exterior,  however,  was 
an  indefatigable  worker  at  his  chosen  profession.  He  practiced  the 
law  as  he  practiced  his  religion,  with  the  determination  only  to  bo 
right.  His  duty  to  court  and  the  opposing  counsel  was  wholly  ab- 
sorbed in  the  endeavor  to  be  perfectly  fair  and  just.  He  enjoyed  the 
distinction,  not  shared  in  by  many,  of  gaining  the  sincere  respect 
and  esteem  of  the  lawyer  "on  the  opposite  side."  He  clothed  his 
practice  with  a  dignity  that  ennobled  the  profession  and  invited  the 
emulation  of  others.  Man  elevates  or  degrades  whatever  he  comes 
in  contact  with.  Mr.  Tomkiks's  standard  was  high.  He  was  trans- 
parently honest.  He  was  unsparingly  just  and  fair  in  his  practice 
He  brought  to  his  work  that  conviction  wrought  by  careful  and  labo 
rious  study  of  his  cases,  and  was  in  the  forefront  of  his  brethren  in 
professional  excellence.  He  was  a  fine  type  of  man  for  the  guidance 
of  the  younger  members  of  the  bar,  whom  he  was  ever  ready  to  coun- 
sel in  their  difficulties  and  perplexities  with  the  law.  It  was  no  dis^ 
paragement  to  any  other  aspirant  that  when  our  circuit  was  first 
formed  the  members  of  the  bar  turned  to  Mr.  Tomkins  as  a  most 
fitting  candidate  to  preside  over  the  circuit  as  its  first  judge.  This 
was  denied  him,  but  it  never  affected,  in  the  slightest,  his  standing 
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with  his  brethren.  He  was  a  ooanselor  to  whom  the  court  could  look 
with  absolute  confidence  in  the  presentation  of  his  case.  Equally 
could  the  client  rest  on  his  integrity  and  feel  assured  that  his  case- 
would  be  carefully  and  skilfully  handled.  The  records  of  this  courts 
disclose  the  work  of  a  well-trained  and  competent  lawyer. 

It  cannot  be  thought  for  a  moment  that  what  we  say  here.  In 
this  presence,  adds  any  weight  to  the  worth  of  our  departed  brother; 
but  we  know  that  were  places  changed  with  any  of  us,  that  kind 
soul  and  considerate  friend  would  perform  a  like  service  in  genuine 
S3mipathy  and  unquestioned  sincerity.  Mr.  Tomkins  lived  out  his 
day  manfully  and  truthfully;  he  was  one  who  made  his  world  here- 
brighter  and  better  for  having  lived  in  it;  he  left  in  the  memory  of 
those  who  survived,  that  love  and  esteem  which  every  true  man  de- 
sires, and  which  will  stay  with  them  as  a  benediction,  not  only  while 
life  here  lasts,  but  to  continue  and  expand  in  the  better  and  brighter 
world  beyond.  At  the  great  assize  when  the  Judge  of  all  the  world 
will  open  the  books  for  final  determination,  we  feel  sure  our  de- 
parted friend  will  stand  with  that  unassuming  throng  on  the  right 
hand  of  Him  who  doeth  all  things  well,  and  receive  the  benediction 
awaiting  a  well  spent  life: 

''Come,  ye  blessed  of  my  Father,  inherit  the  Kingdom  prepared  for 
you  from  the  foundation  of  the  world." 

On  behalf  of  the  court  Mr.  Chief  Justice  Winslow  re- 
sponded as  follows : 

Mr.  ToMKiNS  was  a  lawyer  of  ability,  a  man  of  sterling  integrity, 
and  a  broad-minded  citizen.  His  career,  while  not  long,  was  emi- 
nently honorable  and  successful.  When  I  first  came  to  the  bench 
he  was  one  of  the  most  active  practitioners  from  his  circuit  before 
this  court.  He  was  here  at  every  term  with  important  cases.  While- 
his  briefs  were  not  elaborate,  nor  his  arguments  long,  he  rarely  failed 
to  appreciate  and  direct  his  argument  to  the  crucial  point  or  points 
of  his  case.  Ever  courteous  and  fair  to  court  and  to  counsel,  It  was- 
always  a  pleasure  to  meet  him,  and  it  is  not  strange  that  he  ro- 
tained  to  the  last  his  hold  upon  his  fellow-citizens  and  his  clientage. 
The  example  of  such  a  life  should  not  be  lost,  and  the  court  welcomes 
the  opportunity  of  making  an  enduring  record  of  it 

The  memorial  and  address  will  be  spread  upon  the  records  of  the- 
court  and  published  in  the  reports. 
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JxFFBBT  and  wife,  Respondents,  vs.  Chicago  &  Milwatjkbi 
Electbio  Railroad  Company,  Appellant- 
January  6— February  16,  1909. 

JUairoadi:  Condemnation  of  land:  Testing  0/  title:  Election  to  take 
lesser  estate:  Mitigation  of  damages:  Tender  hack  of  easements, 
etc:  Crossings:  Offer  of  option  on  other  lands:  Evidence  of 
value:  Special  verdict:  Duplication  of  damages:  Existing  ease- 
ment as  affecting  damages:  Instructions  to  jury, 

1.  Where  land  has  been  condemned  for  the  use  of  a  railroad  and 

the  right  to  the  exclusive  use  thereof  has  vested  in  the  rail- 
road company  under  the  award,  it  cannot  be  surrendered  in 
whole  or  in  part,  upon  an  appeal  from  the  award,  without  the 
consent  of  the  landowner. 

2.  Nor  can  the  defendant  railroad  company,  upon  such  appeal,  elect 

to  take  a  lesser  estate  or  different  interest  than  that  con- 
demned or,  for  the  purpose  of  mitigating  damages  or  in  lieu 
of  damages  or  value,  tender  back  rights,  easements,  uses,  or 
conveniences  other  than  the  "suitable  and  convenient  farm 
crossings"  provided  for  in  sec.  1810,  Stats.  (1898). 
I.  Such  crossings  as  the  railroad  company  may  so  tender  and  be 
allowed  to  construct  and  maintain  In  mitigation  of  damages 
must  be  constructed  and  maintained  upon  the  lands  taken,  or 
upon  such  lands  and  other  lands  of  the  company,  without  in- 
terference with  other  land  or  property  of  the  plaintiff. 

4.  The  fact  that  other  lands  in  the  immediate  vicinity  could  be 

purchased  from  a  third  person  at  a  reasonable  price,  to  which 
the  plaintiff  might  shift  his  business,  cannot  be  shown  in  such 
a  case  to  reduce  the  damages  to  which  plaintiff  is  entitled. 

5.  An  offer  to  show  that  the  defendant  company  held  an  option  for 

the  purchase,  at  a  certain  price,  of  adjoining  land  upon  which 
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plaintiff  might  extend  his  business,  and  that  defendant  wa3 
ready  to  assign  this  option  to  plaintiff,  could  have  no  relevancy 
except  as  tending  to  prove  the  value  of  land  In  that  vicinity; 
and  without  sworn  testimony  as  to  the  truth  of  the  statements 
in  the  option  It  was  not  competent  evidence  of  such  value. 

6.  On  appeal  from  the  award  in  proceedings  to  condemn  land  for 

a  railroad  the  questions  submitted  to  the  Jury  were:  (1)  What 
was  the  fair  market  value  at  the  date  of  the  award  of  the  strip 
of  land  condemned,  "considering  said  strip  as  a  part  of  plaint- 
iffs entire  tract  and  premises  as  used  in  his  business?"  and 
(2)  In  what  amount  was  the  fair  market  value  of  the  re- 
mainder of  plaintiff's  premises  depreciated  at  said  date  by  the 
taking  of  the  strip  condemned?  Held,  that  in  answering  the 
first  question  the  jury  necessarily  included  some  portion  at 
least  of  the  damage  to  the  remainder  of  the  premises,  and  thus 
there  was  inevitably  a  duplication  of  the  damages  in  that  re- 
spect. 

7.  The  admission  of  evidence  as  to  the  value  of  the  land  taken 

"considered  as  an  integral  part  of  the  entire  plant  and  prop- 
erty," and  "as  a  part  of  the  entire  plant  and  manufacturing 
site  belonging  to  the  plaintiff.  Including  the  machinery  and 
fixtures,  considering  the  plant  as  an  entirety,"  was  erroneous 
because,  In  connection  with  the  questions  so  submitted  to  the 
jury,  it  necessarily  led  to  duplication  of  damages. 

8.  The  finding  of  the  jury  as  to  the  value  of  the  strip  taken,  viewed 

in  the  light  of  the  evidence,  is  held  to  show  that  they  included 
therein  a  portion  of  the  damage  to  the  remainder  of  the  prem- 
ises and  that  there  was  thus  a  duplication  of  damages. 

9.  The  fact  that  a  strip  across  plaintiff's  land,  partly  included  in 

the  strip  condemned,  was  subject  to  an  easement  entitling  cer- 
tain other  persons  to  use  it  in  common  with  plaintiff  for  the 
passage  of  cars,  should  have  been  submitted  to  the  jury  upon 
the  question  of  damages;  and  although  the  requested  instruc- 
tion was  not  technically  correct,  yet,  the  court's  attention  hav- 
ing been  called  to  it,  it  was  error  to  omit  all  instruction  on  the 
subject 

Mabshaix,  J.,  is  of  the  opinion  that  the  questions  submitted 
to  the  jury  were  strictly  proper,  especially  in  connection  with 
the  charge  of  the  court,  carefully  warning  the  jury  against 
duplication  of  damages;  but  is  of  the  opinion,  nevertheless,  that 
the  damages  found  are  so  excessive  as  to  show  that  the  jury 
did  not  heed  such  warning  or  disregarded  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Belden,  Circuit  Judge.     Reversed, 
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The  appellant,  a  corporation  organized  under  the  general 
railroad  act  of  the  state  of  Wisconsin  and  operating  its  line  by 
electric  power,  in  November,  1905,  filed  its  petition  for  con- 
demnation, in  which  it  averred  that  the  lands  belonged  to  one 
of  the  respondents,  Thomas  B.  Jeffery,  and  prayed  that  the 
whole  of  the  lands  described  in  the  petition  be  taken.  The 
lands  described  consisted  of  a  strip  100  feet  wide  and  1,013 
feet  long  and  was  a  part  of  the  manufacturing  plant  and  site 
of  the  respondent.  The  court,  on  the  hearing  of  the  petition, 
determined  that  all  of  such  real  estate  was  required  by  the  ap- 
pellant for  the  purpose  of  constructing,  maintaining,  and 
operating  its  main  line  of  railway  and  that  the  appellant  was 
entitled  to  take  the  whole  of  the  real  estate  described  in  the 
petition,  and  appointed  commissioners  in  accordance  with  the 
statute.  The  commissioners  made  and  filed  their  award 
March  3,  1906,  wherein  they  found  that  the  respondent 
Thomas  B.  Jeffery  was  the  owner  of  the  premises  in  fee 
sought  to  be  condemned,  and  that  the  value  thereof,  including 
the  inchoate  right  of  dower  of  his  wife,  Kate  E.  Jeffery,  was 
$50,508.  Upon  making  such  award  the  appellant  entered 
into  the  exclusive  possession  of  the  lands  condemned  and  built 
and  constructed  a  syst c^a  of  railroad  tracks  for  the  purpose  of 
operating  cars  thereon.  The  petitioner,  appellant  here,  ap- 
pealed from  the  award,  and  upon  the  trial  in  the  circuit  couri 
counsel  for  appellant  made  the  following  offers  to  the  attorney 
for  respondents : 

"Thereupon  the  defendant  made  the  following  offer,  and  at 
tlie  request  of  the  plaintiffs  the  jury  was  excluded : 

"The  defendant,  tlie  Chicago  &  Milwaukee  Electric  Rail- 
road Company,  offers  to  stipulate  and  bind  itself  either : 

"(1)  To  maintain  a  crossing  over  its  tracks  at  the  point 
where  the  crossing  now  exists,  or  at  such  other  point  as  the 
plaintiff  may  designate  between  the  works  proper  of  the 
plaintiff  and  that  track  which  is  known  as  the  'testing*  track, 
in  perpetuity,  and  to  keep  it  planked  and  in  good  condition, 
and  to  maintain  in  perpetuity  at  this  crossing  a  bell  or  signal, 
to  be  operated  by  electricity,  which  will  operate  automatically 
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whenever  any  ear  gets  within  the  block,  so  called,  approaching 
this  crossing,  the  block  being  about  1,000  feet  north  and  1,000 
south  of  the  crossing. 

"(2)  The  defendant  offers  to  stipulate  and  bind  itself  to 
construct  a  subway,  if  permitted  by  the  plaintiffs,  under  the 
defendant's  tracks  leading  from  such  portion  of  the  parcel  of 
plaintiff  on  the  east  side  of  its  tracks  to  such  part  of  his  tract 
on  the  west  side  of  the  defendant's  track  as  may  be  convenient 
for  and  designated  by  the  plaintiff,  and  to  maintain  it  in  per- 
petuity and  keep  it  drained ;  such  subway  to  furnish  complete 
and  safe  means  of  ingress  and  egress  from  the  parcel  of  land 
now  used  by  the  plaintiff  as  a  testing  track. 

"(3)  The  defendant  also  offers  to  stipulate  and  bind  itself 
to  maintain  a  conduit,  not  exceeding  twenty-four  inches  in 
diameter,  under  its  right  of  way,  from  that  portion  of  the 
plaintiff's  works  lying  to  the  east  of  the  right  of  way  to  the 
portion  of  plaintiffs'  land  on  the  west  thereof;  to  maintain  the 
same  in  perpetuity ;  such  conduit  being,  for  the  use  of  the 
plaintiff  for  laying  steam  pipes  or  electric  wires  or  other 
moans  of  transmitting  power  or  heat  or  light  from  one  portion 
of  plaintiffs'  property  to  the  other. 

*^(4)  The  defendant  also  offers  to  stipulate  and  bind  itself 
to  give  leave  to  the  plaintiffs  to  build  and  maintain  across  de- 
fendant's right  of  way  two,  or  even  three,  bridges,  provided 
the  bridges  give  a  clear  height  of  twenty-three  feet  from  the 
top  of  the  rails  of  the  defendant's  track,  the  supports  to  be  on 
the  ground  of  the  plaintiffs,  and  not  upon  the  right  of  way  of 
the  defendant 

"The  Court:  May  I  ask,  Mr.  Quarles,  just  what  purpose 
you  design  here  that  is  to  serve  in  this  case  ? 

"Mr.  Quarles:  We  propose  to  ask  a  special  verdict — dam- 
ages without  any  stipulations,  damages  with  one  or  more  of 
them,  and  then  follow  the  line  indicated  by  the  supreme  court 
of  Wisconsin,  which  was  that  judgment  might  be  entered  for 
the  larger  amount,  and  stayed  as  to  a  part  diminution  if  found 
by  the  jury,  until  such  time  as  the  court  might  fix  for  the  com- 
pletion of  the  offer.'^ 

The  defendant  made  the  following  offers,  the  jury  being  ex- 
cluded: 

"Mr.  Lines :  The  defendant  offers  to  bind  itself,  and  hereby 
offers  to  grant,  by  proper  conveyance  to  the  plaintiff,  the  right 
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to  construct  and  TnaintaiTi,  under  the  right  of  way  of  the  de- 
fendant, such  subway  as  the  plaintiff  may  deem  sufficient  and 
necessary  for  the  purpose  of  access  to  the  grounds  occupied  by 
his  testing  track,  by  machines  and  by  teams  and  by  men,  and 
for  any  such  purpose  in  connection  with  the  plaintiff's  busi- 
ness, the  same  to  be  constructed  upon  such  plana  and  specifi- 
cations as  the  plaintiff  may  desire,  providing  the  same  does 
not  interfere  with  the  use  of  the  ri^t  of  way  for  railway  pur- 
poses by  the  defendant ;  the  same  to  be  constructed  and  main- 
tained at  the  plaintiff's  expense.  And  also  hereby  offers  to 
grant  to  the  plaintiff  the  right  to  construct  and  maintain,  at 
bis  own  expense,  under  the  right  of  way  of  the  defendant, 
sudi  conduit  or  conduits  as  the  plaintiff  may  desire,  for  the 
purpose  of  transmitting  heat,  power,  lights  or  water  from  one 
portion  of  plaintiff's  premises  to  the  other;  the  same  to  be 
located  at  such  point  or  points  as  the  plaintiff  may  elect,  and 
to  be  constructed  upon  plans  and  specifications  selected  by 
plaintiff;  but  in  su(i  manner  as  not  to  interfere  with  the  use 
of  defendant's  right  of  way  for  railway  purposes. 

'Defendant  offers  to  prove,  by  cross-examination  of  Mr. 
Jeffery,  and  such  other  witnesses  as  plaintiff  may  produce 
upon  the  question  of  damages  to  plaintiff's  property,  the  ex- 
tent and  amount  of  the  damages  to  that  property  in  case  of 
the  acceptance  by  the  plaintiff  of  any  or  either  of  the  offers 
which  defendant  has  made  to  the  plaintiff,  and  also  to  prove 
fiuch  damages  by  witnesses  called  by  the  defendant 

"It  is  thereupon  stipulated  in  open  court  that  this  offer  of 
a  grant,  and  also  offer  of  proof,  is  made  and  is  to  be  considered 
as  having  the  same  force  and  effect  as  though  made  with  a  wit- 
ness upon  the  stand,  subject  to  the  understanding  that  plaint- 
iffs object  to  the  stipulations  and  to  the  offers  of  proof  as  in- 
competent, irrelevant,  and  immaterial  at  this  time,  which  ob- 
jections were  sustained  by  the  court  Exception  by  defend- 
ant 

"The  defendant  further  offers  to  prove  that  on  the  26th  day 
of  January,  1906,  the  defendant  served  on  the  plaintiffs  a  no- 
tice that  there  had  been  left  with  Charles  A.  Tarbell  an  option, 
executed  by  Frances  C.  Newell  and  others,  owners  of  a  strip 
of  land  \yn\^  immediately  west  of  plaintiff's  property  and  be- 
tween it  and  the  Bain  private  road,  so  called,  as  shown  on 
plaintiff's  Exhibit  E,  for  the  sale  of  said  property  at  the  price 
of  $2,327  at  any  time  within  three  months  from  the  date  of 
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said  option,  to  wit,  January  8,  1906,  said  option  running  to 
Albert  C.  Froet,  of  the  city  of  Chicago,  or  his  heirs  and  as- 
signs, together  with  an  assignment  of  said  option  from  said 
Albert  C.  Frost  to  the  plaintiff,  which  notice  had  attached 
thereto  a  copy  of  said  option  and  assignment,  and  further  no- 
tified the  said  plaintiff  that  the  same  would  be  delivered  to 
Thomas  B.  Jeffery  upon  his  signing  a  receipt  for  the  same,  at 
any  time  prior  to  the  first  meeting  of  the  conmiissioners  to  be 
appointed  to  award  the  compensation  in  the  matter  of  the  con- 
demnation of  the  strip  of  land  in  question. 

"Defendant  also  offered  to  prove  that  the  defendant  de- 
posited the  original  option,  and  the  assignment  thereof  men- 
tioned in  the  notice  served  upon  plaintiff,  with  Charles  A. 
Tarbell  of  the  city  of  Kenosha,  on  or  prior  to  the  date  of  the 
service  of  said  notice  upon  plaintiff. 

"Which  offers  were  objected  to  by  the  plaintiff  as  incompe- 
tent, irrelevant,  and  immaterial,  and  were  sustained  by  the 
court." 

The  court  excluded  the  offers  from  the  case,  to  which  ruling 
the  appellant  duly  excepted.  Appellant  also  excepted  to  vari- 
ous rulings  on  the  admission  and  exclusion  of  evidence ;  to  the 
charge  and  refusal  to  charge ;  also  to  the  refusal  to  submit  the 
questions  proposed  by  the  appellant  for  a  special  verdict  as 
follows: 

"(1)  What  was  the  market  value  on  March  3, 1906,  of  the 
strip  of  land  condemned  and  taken  in  these  proceedings  ? 

"(2)  In  what  amount,  if  any,  was  the  market  value  of  the 
real  estate  of  the  plaintiff  which  was  not  taken  diminished  by 
the  taking  of  the  strip  so  condemned,  in  view  of  and  consid- 
ering only  the  uses  to  which  such  real  estate  was  put  on  said 
3d  day  of  March,  1906  ? 

"(3)  Did  the  plaintiff,  on  March  3,  1906,  intend  to  con- 
struct in  the  immediate  future  any  factory  building  or  build- 
ings to  the  westward  of  the  spur  track  running  from  the  Chi- 
cago &  Northwestern  Eailroad  past  the  west  side  of  his  factory 
buildings  ? 

"(4)  If  you  answer  the  third  question  in  the  affirmative, 
then  what  building  or  buildings  did  the  plaintiff  then  intend 
to  so  build  ? 
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"(5)  If  you  answer  the  third  question  in  the  affirmative, 
then  by  what  amount,  if  any,  was  the  market  value  of  the  real 
estate  of  the  plaintiff  which  was  not  condenmed  and  taken 
diminished  by  reason  of  interference  by  the  condemnation  and 
taking  of  said  strip  of  land  with  the  intended  uses  foimd  by 
you  in  answer  to  the  fourth  question  t^' 

The  court  submitted  and  the  jury  returned  the  following 
special  verdict: 

"(1)  What  was  the  fair  market  value,  on  March  8,  1906, 
of  the  strip  of  land  condenmed  and  taken  for  defendant's  use, 
considering  said  strip  as  a  part  of  plaintiff's  entire  tract  and 
premises  as  used  in  his  business  in  question?  A.  Twenty- 
five  thousand  ($25,000). 

"(2)  In  what  amount  was  the  fair  market  value  of  the  re- 
mainder of  plaintiff's  premises  in  question  not  so  taken  de- 
preciated March  3,  1906,  by  the  taking  of  the  strip  so  con- 
demned?    A.  One  hundred  thousand  ($100,000)." 

Judgment  was  rendered  upon  the  verdict  in  favor  of  the 
respondents,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Qiuaies,  Spence  d 
QuarleSj  attorneys,  and  a  supplemental  brief  signed  also  by 
ililler.  Mack  &  FcUrchild,  of  counsel  and  representing  the 
United  Surety  Company;  and  oral  argument  by  T.  W. 
Spence,  George  Lines,  and  W.  C.  Quarles.  They  contended, 
inler  alia,  that  the  court  erred  in  excluding  from  the  consid- 
eration of  the  jury  the  stipulations  and  offers  made  by  appel- 
lant as  to  crossings.  Sec.  1810,  Stats.  (1898);  Manitowoc 
C.  P.  Co.  V.  M.,  0.  B.  &  N.  W.  B.  Co.  135  Wis.  94,  115  K 
W.  390.  The  court  erred  in  excluding  from  the  considera- 
tion of  the  jury  the  stipulations  and  offers  made  by  appellant 
as  to  bridges,  conduits,  and  rights  over  and  under  the  right  of 
way.  A  railroad  is  not  compelled  to  assert  its  full  power  of 
condemnation,  but  may,  within  reasonable  limits,  take  a  less 
estate  than  that  authorized  by  law  to  be  taken.  Thompson  v. 
M.  £  St.  P.  B.  Co.  27  Wis.  93,  96 ;  Orcrfon  B.  &  N.  Co.  v. 
Owsley,  3  Wash.  Terr.  38',  McGregor  v.  Equitable  G.  Co.  139 
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Pa.  St  230,  237;  Marsh  v.  Milwaukee  L.,  H.  &  T.  Co.  134 
Wia  384,  114  N.  W.  804;  Jones  v.  E.  &  TF.  7.  R.  Co.  169 
Pa.  St  333,  32  Atl.  535;  Tyler  v.  Hudson,  147  Mass.  609; 
Sixth  Ave.  R.  Co.  v.  Kerr,  72  N.  T.  330,  26  L.  R  A.  751,  and 
cases.  The  trial  of  the  appeal  in  circuit  court  is  a  trial  de 
novo.  Wooster  v.  S.  R.  V.  R.  Co.  57  Wis.  311.  Amend- 
ments to  the  petition  may  be  permitted  upon  the  appeal  as 
well  as  before  the  original  award.  2  Lewis,  Em.  Dom.  §  361 ; 
St.  Louis,  K.  &  N.  ^Y.  R.  Co.  v.  Clark,  121  Mo.  169,  26  L.  R. 
A.  751,  and  note;  Indiana,  I.  &  I.  R.  Co.  v.  Rinehart,  14  Ind. 
App.  587,  43  N.  E.  238;  Young  v.  Laconia,  59  K  H.  534; 
Robinson  v.  Pa.  R.  Co.  174  Pa,  St  199,  34  Atl.  546 ;  Russell 
V.  Turner,  62  Me.  496;  Murray  HillL.  Co.  v.  Milwaukee  L., 
H.  <&  T.  Co.  126  Wis.  14,  22.  Defendant's  offers  reserving 
rights  and  privileges  to  plaintiff  were  in  effect  an  amendment 
to  the  petition  in  condemnation  by  which  a  less  estate  than 
formerly  was  sought  to  be  condemned.  Whether  such  stipu- 
lations be  considered  in  the  nature  of  amendments  or  other- 
wise, they  seem  to  have  received  the  express  sanction  of  this 
court  in  Manitou^oc  C.  P.  Co.  v.  M.,  G.  B.  &  N.  Tf .  R.  Co. 
135  Wis.  94,  115  K  W.  390.  See,  also,  Prailier  v.  C.  S.  R. 
Co.  221  111.  190,  77  K  E.  430;  Siate  ex  rel.  Kent  L.  Co.  v. 
Superior  Court,  46  Wash.  516,  90  Pac.  GG3 ;  Indiana,  I.  &  I. 
R.  Co.  V.  Rinehart,  14  Ind.  App.  587,  43  jST.  E.  238 ;  Clii- 
cago  &  0.  S.  R.  Co.  v.  Jones,  103  Ind.  386,  390 ;  Seattle  £ 
M.  R.  Co.  V.  Roeder,  30  Wash.  244,  70  Pac.  498,  504. 

James  Cavanaugh  and  Thomas  M.  Kearney,  for  the  re- 
spondents. 

The  following  opinion  was  filed  February  16,  1909 : 

Kebwin,  J.  The  commissioners  awarded  damages  for  the 
entire  property  described  in  the  petition,  and  the  appeal  was 
from  the  award,  neither  party  appealing  from  the  order  deter- 
mining that  it  was  necessary  to  take  the  whole  of  the  land  de- 
scribed.    The  appellant  paid  into  court,  in  conformity  with 
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the  statute,  the  amount  of  the  award,  and  entered  into  posses- 
sion of  the  property  taken.  The  filing  of  the  award  and  pay- 
ment of  the  money  vested  the  title  and  exclusive  use  of  the 
premises  in  the  appellant,  subject  to  the  amount  of  the  award 
being  increased.  Murray  HiU  L.  Co.  v.  MiXwarJcee  L.,  H.  & 
T.  Co.  126  Wis.  14,  104  N.  W.  1003,  and  cases  there  cited. 
The  condemnation  of  the  land  as  to  the  quantity  and  interest 
taken  became  fixed  by  the  order  on  the  hearing  of  the  petition, 
and  the  filing  of  the  award,  payment  of  the  amount  awarded, 
and  taking  possession  fixed  the  rights  of  the  parties  arising 
from  the  taking  under  the  right  of  eminent  domain.  The 
appellant  oould  not,  on  appeal  from  the  award,  elect  to  take 
a  lesser  estate  or  different  interest  than  that  taken  below,  and 
which  it  possessed  itself  of  by  compliance  with  the  statute 
and  taking  possession.  Sprague  v.  N.  P.  R.  Co.  122  Wis. 
509,  100  N.  W.  842 ;  Schermeely  v.  3.  &  8f.  P.  R.  Co.  16 
Minn.  606 ;  Peoria,  P.  &  J.  R.  Co.  v.  Black,  68  111.  33 ;  Bab- 
cock  V.  C.  &  N.  W.  R.  Co.  107  Wis.  280,  83  N.  W.  316.  The 
land  of  the  plaintiff  having  been  taken  by  hostile  proceedings 
in  condemnation,  he  was  entitled  to  compensation  for  the  land 
actually  taken  as  well  as  compensation  for  the  damages  to  the 
other  land,  under  the  statutes  giving  the  remedy.  Bigelow  v. 
West  Wis.  R.  Co.  27  Wis.  478;  McCord  v.  Sylvester,  32 
Wig.  451 ;  HiU  v.  M.  &  E.  R.  Co.  5  Denio,  206 ;  C,  S.  F.  & 
C.  R.  Co.  V.  McOrew,  104  Mo.  282, 15  S.  W.  931 ;  McArthur 
V.  Kelly,  5  Ohio,  139 ;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Mun- 
son,  57  Mich.  42,  23  K  W.  455 ;  Chesapeake  &  0.  R.  Co.  v. 
Patton,  5  W.  Va.  234;  Roanoke  City  v.  Berkowitz,  80  Va. 
616;  Eibemia  U.  R.  Co.  v.  De  Camp,  47  K  J.  Law,  618,  4 
Atl.  318 ;  Leeds  v.  C.  &  A.  R.  Co.  53  K  J".  Law,  229,  23  Atl. 
168;  Leader  v.  MullnomaJi  Co.  23  Oreg.  213,  31  Pac.  481; 
In  re  Eastern  Wis.  R.  &  L.  Co.  127  Wis.  641,  107  N.  W. 
496.  The  power  to  take  is  statutory,  and  under  our  consti- 
tution and  statutes  the  appellant  had  the  right  to  acquire  the 
exehisive  use  of  the  land  in  question.     It  did  so,  and  whether 
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it  could  have  taken  a  less  interest,  and  whether  such  interest 
would  have  been  sufficient  for  the  public  use  described,  we 
need  not  consider.  The  court  below,  upon  the  hearing  for 
condemnation,  determined  and  adjudged  that  it  was  neces- 
sary to  acquire  the  exclusive  use  of  the  premises  described  in 
the  petition,  and  that  determination  must  be  held  conclusive 
on  appeal  from  the  award.  This  doctrine  is  well  supported 
by  authority,  and  rests  upon  the  rule  that,  after  the  property 
has  been  condemned  and  the  title  acquired  under  the  award, 
it  cannot  be  surrendered,  in  whole  or  in  part,  upon  an  appeal 
from  the  award,  without  the  consent  of  the  landowner.  In 
Hill  V.  M:  &  H,  B.  Co.  5  Denio,  209,  the  court  said : 

"The  object  in  reserving  an  easement  to  the  original  owners 
of  this  land  must  have  been  to  procure  its  valuation  at  a  re- 
duced sum  and  thus  save  expense  to  the  corporation.  All  this 
was  very  proper  to  be  adjusted  by  the  parties,  and  might  be 
mutually  advantageous  to  them,  but  I  do  not  see  that  the  stat- 
ute authorizes  land  to  be  taken  oompulsorily  on  any  such 
terms  or  conditions." 

In  addition  to  the  cases  heretofore  cited  we  call  attention 
to  the  following:  Chamley  v.  Shawano  W.  P.  &  B.  I.  Co. 
109  Wis.  663,  85  N.  W.  507 ;  Crook  v.  First  Nat.  Bamk,  83 
Wis.  31,  52  N.  W.  1131 ;  Clausen  v.  Head,  110  Wis.  405,  85 
N.  W.  1028;  Bahcock  v.  C.  &  N.  W.  B.  Co.  107  Wis.  280, 
83  N.  W.  316. 

The  main  contention  of  appellant  here  is  that  the  offers 
made  were  not  by  way  of  tendering  back  any  of  the  land  or 
interest  therein  taken,  but  for  the  purpose  of  mitigating 
damages.  But  it  seoms  plain  that  if  the  corporation  taking 
could,  after  it  had  taken  the  exclusive  use  and  gotten  possession 
of  it  under  condemnation  proceedings,  tender  back  right.^, 
easements,  uses,  or  conveniences  in  lieu  of  damages  or  value, 
it  would  be  indirectly,  if  not  directly,  permitted  to  evade 
payment  in  the  manner  which  the  constitution  and  statutes 
require.  So  we  arrive  at  the  conclusion  that  the  only  cross- 
ings which  could  be  considered  upon  the  trial  below  were 
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those  contemplated  by  the  statutes,  known  as  "farm  cross- 
ings." The  question,  therefore,  arises  whether  the  subway 
offered  was  a  "farm  crossing"  within  the  meaning  of  the 
statute.  It  is  claimed  by  appellant,  chiefly  upon  the  author- 
ity of  Manitowoc  C.  P.  Co.  v.  M.,  G.  B.  &  N.  W.  B.  Co.  135 
Wis.  94,  115  I^".  W.  390,  that  it  was.  But  the  facts  in  the 
above  case  were  very  different  from  the  facts  in  the  instant 
case.  In  view  of  the  physical  conditions  in  the  Manitowoc 
Case  above  mentioned,  the  subway  crossing  was  the  only  prac- 
tical crossing  or  convenient  one  which  could  be  given,  or  at 
least  it  was  a  practical  and  convenient  one  and  the  one  calcu- 
lated to  carry  out  the  object  of  the  parties.  The  track  of  the 
railway  company  was  built  on  an  embankment,  and  the  situ- 
ation of  the  property  and  necessities  of  the  Manitowoc  Clay 
Product  Company  such  that  any  other  than  a  subcrossing 
would  probably  not  be  suitable  or  convenient  The  principal 
controversy  was  whether  the  Manitowoc  Clay  Product  Com- 
pany was  entitled  to  a  farm  crossing,  and  the  question  was  as 
to  amount  of  damages  with  and  without  the  crossing.  The 
railway  company  insisted  that  tljp  term  "farm  crossing^'  as 
used  in  the  statute  was  not  confined  to  agricidtural  land,  but 
applied  in  all  cases  where  tracts  of  land  were  divided  by  the 
railroad  ri^t  of  way  and  it  was  necessary  for  the  owner  to- 
pass  from  one  tract  to  the  other  in  the  proper  use  and  occupa- 
tion of  his  property.  Some  language  in  the  opinion  seems  to 
support^  in  a  measure,  the  claim  of  the  appellant  regarding 
the  right  of  the  railway  company  to  tender  conveniences  irre- 
spective of  the  statutory  crossing,  but  9uch  was  dicta  not  nec- 
essary to  the  decision  of  the  case,  and  the  opinion  turned 
upon  the  right  to  a  "farm  crossing'^  under  the  statute,  and 
that  the  subcrossing  was  a  suitable  and  convenient  one.  So 
we  are  of  the  opinion  that  in  the  instant  case  the  appellant 
was  entitled  to  tender  a  subcrossing,  and,  if  it  could  show 
that  it  would  be  suitable  and  convenient,  be  allowed  to  con- 
struct  and  maintain  it  in  mitigation  of  damages^  but  such 
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construction  and  maintenance  must  be  upon  the  lands  taken, 
or  those  taken  and  other  lands  of  the  appellant,  and  without 
interference  with  other  land  or  property  of  plaintiff.  This 
would  seem,  from  the  record  before  us,  difficult,  if  not  impos- 
sible, to  do,  but  we  do  not  feel  that  the  appellant  should  be 
foreclosed  from  showing,  if  it  can,  that  suitable  and  conven- 
ient crossings  may  be  constructed  at  grade  or  otherwise.  Of 
<50UTBe  the  appellant  must  show  that  it  is  able  to  construct  and 
maintain  such  suitable  and  convenient  crossings  as  are  con- 
templated by  the  statute;  and,  as  before  observed,  the  cross- 
ings need  not  necessarily  be  confined  to  grade,  if,  otherwise 
<K)nstructed  and  maintained,  they  be  suitable  and  convenient; 
but  there  is  no  authority  of  law  for  the  taking  of  any  prop- 
erty of  plaintiff  against  his  will,  in  the  construction  and 
maintenance  of  any  of  the  rights,  easements,  or  conveniences 
offered,  other  than  the  property  taken  by  the  order  of  con- 
demnation on  the  original  hearing,  and  which  order  is  not 
here  for  review.  The  offers  to  construct  and  maintain  a  bell 
or  signal,  conduit,  and  bridges  were  properly  ruled  out  be- 
cause thore  is  no  authority  for  such  construction  against  the 
will  of  the  plaintiff.  What  has  been  heretofore  said  is  suffi- 
■cient  upon  this  point 

Counsel  for  appellant  favors  us  with  some  authorities 
which  appear  to  hold  a  different  doctrine,  and  at  least  lean 
to  the  idea  that  rights  and  privileges  may  be  tendered  by  the 
-corporation  taking  in  mitigation  of  damages.  But  in  so  far  as 
those  cases  are  out  of  harmony  with  the  rule  laid  down  in  this 
opinion  we  cannot  follow  them.  We  think  the  policy  of  this 
court  thus  far  has  been  to  hold  to  the  contrary,  as  shown  by 
the  cases  heretofore  cited,  namely,  that  after  the  land  of  the 
owner  is  ocmdemned  the  compensation  must  be  made  for  the 
damages,  and  only  in  the  way  pointed  out  by  the  statutes.  In 
Sprague  v.  N.  P.  R.  Co.  122  Wis.  509,  100  N.  W.  842,  this 
court  held  that  after  tbe  award  the  railway  company  could 
not  discontinue  because  under  the  award  title  vested  in  the 
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company.  If  the  company  cannot  dismiss  as  to  the  whole  of 
Ihe  land  taken  because  of  the  vesting  of  title,  why  as  to  part  ? 
The  transferring  to  the  owner  of  rights,  easements,  and  privi- 
leges out  of  the  land  taken  in  effect  is  turning  back  part  of 
the  property  taken  in  mitigation  of  damageei  In  Spragvs  v. 
N.  P.  B.  Co.,  supra,  Mr.  Justice  Siebeokxb,  speaking  for 
the  court,  said: 

'It  is  the  policy  of  the  state,  as  evidenced  by  the  statute,  to 
give  railroad  corporations  extensive  powers  for  acquiring 
real  estate  for  corporate  uses,  but  such  powers  should  be  exer- 
cised in  good  faith,  on  occasions  when  the  interests  of  the  pub- 
lic and  of  the  corporations  are  to  be  promoted  by  it  It  is 
upon  these  considerations  that  the  right  is  granted  to  these 
corporations  of  taking  all  necessary  real  estate  at  its  fair 
market  value,  regardless  of  the  wishes  of  the  owner,  who 
must  yield  to  the  necessities  of  the  public  undertaking.  If 
the  right  is  asserted  and  established  by  the  condemnation, 
and  prosecuted  to  ihe  point  of  ascertaining  the  amount  of  the 
award,  and  the  railroad  company  is  permitted  to  elect  to  aban- 
don the  proceeding  or  not  after  such  award,  upon  the  groimd 
that  it  cannot  secure  the  property  at  its  own  price,  it  might 
readily  transpire  that  the  owners  would  be  subjected  to  many 
hardships,  and  their  rights  might  be  seriously  interfered 
with.  We  must  hold  that  the  proceeding  cannot  be  dismissed 
after  the  commissioners'  report  has  been  filed  with  the  derk 
of  the  circuit  court.'*      « 

Other  authorities  supporting  the  conclusion  arrived  at  are 
15  Cyc.  783;  Petition  of  N.  Y.,  L.  d  W.  B.  Co.  49  Hun, 
539,  2  ISr.  T.  Supp.  478;  Old  Colony  B.  Co.  v.  Miller,  125 
Mass.  1;  2  Lewis,  Em.  Dom.  (2d  ed.)  §  505;  BoanoJce  City 
V.  BerTcowkz,  80  Va.  616 ;  Oregon  8.  L.  B.  Co.  v.  Fox,  28 
Utah,  311,  78  Pac  800 ;  Van  Home's  Lessee  v.  Dorrance,  2 
DalL  304. 

It  is  daimed  that  the  court  erred  in  refusing  to  receive 
an  option  held  by  appellant  for  the  purchase  of  a  tract  of  land 
west  of  the  plaintiff's  plant  for  $2,327  from  the  Bain  estate. 
The  condemned  strip  having  taken  a  part  off  the  side  of  the 
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plaintiff's  tract,  leaving  him  with  an  imperfect  testing  track 
■and  no  land  of  his  own  suitable  for  extension,  it  was  pro- 
posed by  the  tender  of  the  option  to  show  that  a  sufficient 
quantity  of  land  was  embraced  within  the  option  at  the 
amount  named.  The  obvious  purpose  of  this  offer  was  in 
mitigation  of  damages.  The  fact  that  other  lands  in  the  im- 
mediate vicinity  could  be  purchased  from  a  third  party  at  a 
reasonable  price,  to  which  plaintiff  should  shift  his  business, 
<50uld  not  be  shown  to  reduce  the  damages  to  which  plaintiff 
was  entitled.  It  is  not  material  that  he  could  move  part  of 
his  plant  to  other  land  for  the  purpose  of  giving  the  appellant 
a  right  of  way,  and  thus,  in  effect,  swap  land  for  the  accom- 
modation of  appellant  What  has  been  heretofore  said  ap- 
plies here  as  to  the  tender  in  mitigation  of  damages,  which  it 
was  obviously  offered  for.  The  only  relevancy  such  an  offer 
could  have,  if  admissible  for  any  purpose,  would  be  as  tend- 
ing to  prove  the  value  of  land  in  the  immediate  vicinity 
of  the  plaintiff's  plant  on  the  question  of  value  of  the  land 
taken  and  damages  to  other  land.  But  the  offer  was  not  com- 
petent on  the  question  of  value  of  the  land  embraced  in  the 
option.  The  option  offered  was  not  supported  by  any  sworn 
testimony,  and  therefore  the  statements  therein  were  not 
evidence  of  value  of  the  land  described  therein.  2  Lewis, 
Em.  Dom.  (2d  ed.)  §§  446-448;  Watson  v.  M.  &  M.  R.  Co. 
67  Wis.  332,  15  K  W.  468 ;  Seefeld  v.  C,  M.  £  SL  P.  R. 
Co.  67  Wis.  96,  29  N.  W.  904;  Esch  v.  C,  M.  &  St,  P,  R. 
Co.  72  Wis.  229,  39  N.  W.  129 ;  Montdair  R.  Co.  v.  Bcmon, 
86  N.  J.  Law,  557;  Winmsimmet  Co.  v,  Oruehy,  111  Mass. 
643.  Moreover,  the  contents  of  the  option  were  not  made 
known,  except  by  a  general  statement  The  option  was  not 
offered  formally,  so  that  counsel  could  examine  it,  so  far  as  we 
can  discover  from  the  record.  Nor  does  it  appear  tliat  the 
option  was  in  force  when  the  offer  was  made.  It  is  very  ob- 
vious that  it  would  be  a  dangerous  rule  to  allow  an  adverse 
party,  for  the  purpose  of  establishing  the  value  of  land,  to 
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put  in  evidence  a  writing  purporting  to  be  an  option  to  sell  at 
a  named  price,  without  any  other  proof  verifying  the  facts 
stated  in  the  option.  This  would,  in  effect,  be  to  allow  the 
appellant  to  make  proof  by  declarations  of  third  parties  not 
under  oath.  The  offer  made  to  assign  the  option  to  iJie  plaint- 
iff had  no  materiality,  because,  as  we  have  seen,  appellant 
could  not  transfer  interest  or  rights  in  lands  in  mitigation  of 
damages,  and  it  was  not  competent  on  the  question  of  value  of 
the  land  therein  described  or  in  the  vicinity.  Seefeld  v.  C, 
M.  &  St.  P.  B.  Co.  67  Wis.  96,  29  K  W.  904;  Montclair  R, 
Co.  V.  Benson,  36  N.  J.  Law,  557 ;  Esch  v.  C,  M.  &  St.  P.  E. 
Co.  72  Wis.  229,  39  K  W.  129. 

There  is  another  class  of  errors  which  may,  we  think,  be 
conveniently  treated  together,  because  they  go  to  the  question 
of  amount  of  damages  and  whether  excessive.  As  will  be 
seen  from  the  statement  of  facts,  the  appellant  requested  that 
certain  questions  be  submitted  in  the  special  verdict,  which 
were  refused,  and  the  court  submitted  as  the  verdict  two 
questions.  It  is  difficult  to  see  how  the  jury  could  have  an- 
swered these  questions  as  they  did  without  duplicating  the 
damages.  Had  tbe  court  submitted  the  questions  asked  by 
the  appellant  the  verdict  would  not  be  open  to  objection  of 
duplicity.  The  first  question  proposed  simply  asked  for  an 
answer  as  to  market  value  of  the  land  taken  March  3,  1906, 
and  the  second  as  to  how  much  the  market  value  of  the  re- 
maining land  of  plaintiff  was  diminished  by  the  taking  of 
tbe  strip,  considering  the  uses  to  which  such  land  was  put  on 
March  3,  1906.  It  is  plain  that  any  answer  to  these  ques- 
tions could  not  result  in  duplicating  damages.  But  how 
about  the  questions  submitted  ?  In  the  first  the  jury  were 
asked  to  find  the  fair  market  value  on  [March  3,  1906,  "con- 
sidering said  strip  as  a  part  of  plaintiff's  entire  tract  and 
premises  as  used  in  his  business  in  question."  And  in  the 
second  question  they  were  asked  to  find  the  fair  market  value 
of  the  remainder  of  the  plaintiff's  premises  not  so  taken  de- 
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predated  March  3,  1906,  by  the  taking  of  the  strip  so  con- 
demned. Now  the  plaintiff  was  entitled  to  recover  the  fair 
market  value  of  the  strip  taken  and  the  damages  to  the  other 
land  occasioned  by  the  taking;  but  when  they  found  in  the 
first  question  the  value  of  the  strip  taken,  considering  it  as 
a  part  of  the  plaintiff's  entire  tract  and  premises  as  used  in 
his  business^  they  necessarily  found,  not  only  the  value  of  the 
strip  taken,  but  some  damage  to  the  remaining  premises. 
The  value  of  the  strip,  considering  its  use  in  connection  with 
the  balance  of  the  land  as  used  in  the  plaintiff's  business, 
necessarily  involved  the  idea  of  damage  to  the  remainder  of 
the  plant  The  jury  by  the  first  question  of  the  special  veiv 
diet  was  required  to  find,  not  alone  the  value  of  the  strip 
taken,  but  its  value  as  part  of  the  plaintiff's  entire  tract  and 
premises  as  used  in  his  business.  This  was  quite  a  different 
thing  than  finding  the  value  of  the  strip  as  a  part  of  the  whole 
tract  of  land  of  which  it  was  a  part,  considering  its  natural 
advantages  arising  out  of  its  location  and  situation.  Its 
value  as  a  part  of  the  entire  premises  as  used  in  the  plaintiff's 
business  must  include  deterioration  in  whole  or  in  part  of  the 
remainder  of  the  plant,  because  this  is  its  value  when  con- 
sidered as  a  part  of  the  entire  premises  as  such  premises  were 
being  used  when  the  strip  was  severed.  Th^  value  of  the 
strip  as  used  in  the  plaintiff's  business  would  necessarily  be 
regarded  by  the  jury  as  including  a  part  of  the  damage  which 
the  whole  plant  would  sustain  by  the  severance  of  the  strip. 
A  strip  of  land  taken  out  of  a  manufacturing  plant  might  bo 
of  great  value  when  considered  as  a  part  of  the  premises  as 
used  in  the  business,  while  aside  from  its  use  in  the  business 
it  might  be  of  very  small  value.  So  the  idea  of  value  of  the 
strip  for  such  use  included  an  element  of  damage  to  the  prem- 
ises and  business.  Suppose  the  plaintiff  was  forced  to  pur- 
chase a  small  strip  of  land  adjacent  to  his  plant  and  necessary 
to  have  in  order  to  successfully  operate  his  plant  The  value 
of  such  strip  to  him  for  use  in  connection  with  his  business 
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would  far  exceed  the  market  value  or  the  value  to  others, 
and  by  the  addition  of  the  strip  his  plant  would  be  increased 
in  value  far  beyond  the  reasonable  market  value  of  the  strip. 
So  in  the  first  question,  when  the  value  of  the  utility  of  the 
strip  in  connection  with  the  plaintiff's  business  was  included 
in  the  damagei^  some  portion  of  the  damage  to  the  whole 
premises  was  included.  We  think  the  jury,  in  answering  the 
first  question  intelligently,  would  necessarily  include  damage 
to  the  remainder  of  the  premises.  Had  the  second  question 
of  the  special  verdict  been  framed  so  as  to  exclude  any  dam- 
age above  the  value  of  the  land  taken,  the  situation  would  be 
different.  But  it  was  not  On  the  contrary,  the  second 
question  called  upon  the  jury  to  award  all  damages  for  de- 
preciation caused  by  the  taking  of  the  strip.  In  this  situa- 
tion duplication  of  damages  seems  inevitable.  If  the  verdict 
had  confined  the  jury  to  finding  the  market  value  of  the  strip 
taken  as  a  part  of  the  tract,  and  not  as  part  of  the  tract  "con- 
sidering said  strip  as  part  of  the  plaintiff's  entire  tract  and 
premises  as  used  in  his  business,"  it  perhaps  would  not  have 
been  subject  to  criticism  under  the  rule  laid  down  in  Wash- 
bum  V.  M.  &  L.  W.  R.  Co.  59  Wis.  364,  375, 18  N.  W.  328 ; 
Widson  V.  M.  &  M.  B.  Co.  57  Wis.  332,  15  K  W.  468 ;  Esck 
V.  C,  M.  &  St.  P.  E.  Co.  72  Wis.  229,  39  N.  W.  129,  and 
other  cases  in  this  court 

Moreover,  in  connection  with  the  form  of  the  verdict,  cer- 
tain evidence  admitted  under  objection  was  well  calculated 
to  unduly  enhance  damages.  Witnesses  were  permitted, 
against  appellant's  objection,  to  answer  questions  respecting 
the  value  of  the  land  taken,  "considered  as  an  integral  part  of 
the  entire  plant  and  property,"  and  the  value  of  the  strip 
taken  "as  a  part  of  the  entire  plant  and  manufacturing  site 
belonging  to  the  plaintiff,  including  the  machinery  and  fix- 
tures, considering  the  plant  as  an  entirety,  and  including 
fixed  machinery  and  fixtures."  These,  and  other  similar 
questions  permitted  to  be  answered  as  to  the  value  of  the  strip 
Vol.  138—2 

Digitized  by  VjOOQIC 


18  SUPEEME  COUET  OF  WISCONSIN.      [Feb. 

Jeffcry  v.  Chicago  &  M.  E.  R.  Co.  138  Wis.  1. 

taken  and  damages  to  the  remaining  land,  in  connection  with 
the  special  verdict,  made  a  case  which  necessarily  resulted 
in  duplication  of  damages,  and  was  not  cured  by  the  charge. 

The  findings  of  the  jury  also  clearly  show,  when  viewed  in 
the  light  of  the  evidence,  that  it  did  in  fact  include  in  the 
value  of  the  strip  taken  damages  to  the  other  land.  The 
quantity  of  land  taken  was  about  2.3  acres,  and  the  witnesses 
under  the  form  of  questions  asked  put  the  value  at  from 
$35,000  to  $60,000,  the  j\iry  finding  the  value  of  the  strip 
taken  under  the  first  question  of  the  special  verdict,  $25,000 ; 
yet  the  evidence  establishes  that  the  strip  taken,  disconnected 
from  the  balance  of  the  plant  and  business,  would  not  exceed 
one  tenth  of  the  award  allowed  by  the  jury  for  it  The  strip 
taken  was  not  occupied  by  any  buildings,  except  a  foundation 
constructed  shortly  before  the  petition  for  condemnation  was 
filed.  It  was  situated  between  the  main  plant  and  the  test- 
ing track,  and  took  a  small  portion  of  the  testing  track.  So 
it  is  plain  that  the  jury,  in  awarding  damages  for  the  strip 
taken,  included  in  such  award  a  portion  of  the  damages  in- 
cluded in  the  award  of  damages  to  the  remainder  of  the  land 
and  premises,  and  vet  under  the  second  question  they  were 
required  to  award  all  damages  done  the  remaining  premises. 

At  the  time  the  condemnation  proceedings  were  commenced 
there  was  an  easement  for  railway  purposes  between  the 
plaintiff's  testing  track  and  the  balance  of  the  land,  and  a 
part  of  the  strip  taken  lapped  over  upon  this  easement  or 
right  of  way,  which  is  known  in  this  case  as  the  Newell-Hoyt 
easement,  and  this  easement  separated  the  main  part  of  the 
plaintiff's  plant  from  the  testing  track  and  therefore  was  an 
important  consideration  on  the  question  of  damages  to  the 
bnlaneo  of  the  plant  not  taken.  Upon  this  point  the  appel- 
lant requested  the  court  to  instruct  the  jury  as  follows: 

"You  are  instructed  that  on  the  3d  day  of  March,  1906,  a 
risrht  of  way,  or  easement,  as  it  is  called,  belonged  to  Mrs. 
Xewell  and  Mrs.  Hoyt^  to  build  and  maintain  a  track,  or 
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tracks,  across  the  premises  of  plaintiff  upon  a  strip  of  land 
twenty  feet  wide,  the  center  of  which  strip  was  341.9  feet 
west  of  the  west  line  of  Charles  street,  and  which  ran  north 
and  south  through  said  premises  in  a  straight  line  after  leav- 
ing the  end  of  the  curve  iij  the  spur  tracks  shown  on  the  map, 
marked  Tlaintiff's  Exhibit  E,^  and  to  cause  to  be  transported 
property  in  cars  along  such  tracks.  The  ri^t  of  the  owners 
of  this  easement  so  to  occupy  and  use  said  strip  was  para- 
mount to  any  right  of  the  plaintiff  to  cross  such  strip  or  to  use 
the  surface  thereof  for  any  purpose  whatever." 

This  instruction  was  calculated  to  bring  to  the  attention  of 
the  jury  the  fact  that  along  the  oondenmed  strip  there  existed 
an  easement  which  necessitated  the  keeping  of  this  strip  open 
and  unobstructed  for  the  passage  of  cars.  The  fact  that  this 
easement  existed  should  have  been  submitted  to  the  jury  upon 
the  question  of  damages.  The  court  not  only  refused  to  give 
the  instruction  requested  respecting  the  Newell-Hoyt  ease- 
ment, but  sent  the  case  to  the  jury  upon  the  theory,  so  far  as 
we  can  discover  from  the  record,  that  no  such  easement  ex- 
isted. This  we  think  was  error.  Whether  the  strip  taken  by 
appellant  cut  the  plaintiff^s  land  so  as  to  separate  the  main 
part  from  the  testing  track,  or  whether  an  easement  existed 
at  the  time  condemnation  proceedings  were  commenced  which 
would  in  whole  or  in  part  have  the  same  effect,  was  a  most 
important  consideration  for  the  jury.  The  easement  secured 
the  right  to  Mrs.  Newell  and  Mrs.  Hoyt  as  well  as  to  plaintiff 
to  use  this  strip  of  land  for  the  passage  of  cars.  The  request 
to  charge  to  the  effect  that  they  had  a  paramount  right  to 
this  strip  was  not  technically  correct,  because  the  proof  shows 
that  the  use  by  them  was  in  oonmaon  with  the  plaintiff,  there 
being  mutual  covenants  in  the  deeds  between  the  parties  for 
use  by  each.  But  some  instruction  along  the  line  asked 
should  have  been  given.  The  importance  of  some  instruction 
on  the  subject  is  intensified  by  the  proof  admitted.  For  ex- 
ample, evidence  was  admitted,  over  objection  and  exception, 
of  the  value  per  square  foot  of  the  plant,  and  the  idea  of  ex- 
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tension  of  the  business  made  to  appear  to  be  a  prominent 
factor  in  the  value  of  the  plant  and  property  taken,  as  well  as 
damages;  also  as  to  the  value  of  the  strip  taken  "considered 
as  an  integral  part  of  the  entire  plant  and  property/'  and 
^'considered  as  a  part  of  the  entire  plant  and  premises  occu- 
pied by  Jeffery,  including  fixed  machinery  and  fixtures/' 
This  and  other  evidence  was  admitted,  which,  when  taken  in 
connection  with  the  verdict,  was  well  calculated  to  tie  the 
jury  down  to  a  wrong  rule  of  damages.  No  error  was  com- 
mitted in  refusing  to  charge  that  the  plaintiffs  plant  con- 
sisted of  two  tracts,  but  the  jury  should  have  been  instructed 
as  to  the  existing  easement  extending  through  it,  over  a  part 
of  which  the  strip  condemned  lapped,  to  the  end  that  the  jury 
might  have  full  knowledge  of  the  obstructions  in  the  way  of 
extending  buildings  over  this  strip,  regardless  of  the  appel- 
lant's right  of  way.  Tohey  v.  Taunton,  119  Mass.  404; 
Miller  v.  Newark ,  35  N.  J.  Law,  460. 

Since  there  must  be  a  new  trial  we  have  referred  only  in 
a  general  way  to  many  of  the  alleged  errors  in  so  far  as  may 
be  helpful  to  the  court  below  on  another  trial,  without  intend- 
ing to  cover  in  detail  all  points  raised  in  the  record. 

It  is  also  claimed  that  the  damages  are  excessive.  The 
duplication  of  damages  arising  from  the  manner  in  which  the 
case  was  presented  to  the  jury,  including  the  form  of  the  ver- 
dict, doubtless  accounts  for  the  size  of  the  verdict  Whether 
we  would  set  the  verdict  aside  as  excessive  if  the  case  had 
been  properly  presented  and  no  error  appearing  in  the  record 
we  need  not  determine,  since  the  judgment  must  be  reversed 
upon  other  and  more  obvious  grounds. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  action  remanded  for  a  new  trial. 

The  following  opinion  was  filed  March  3, 1909 : 

Marshall,  J.  (concurring).  In  my  opinion  the  final  re- 
sult of  the  appeal  is  right,  but  the  ground  upon  which  it  is 
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decided  that  the  damages  assessed  are  excessive  is  out  of  har^ 
mony  with  the  statute,  with  the  practice  under  it>  and  with 
the  decisions  o£  this  court. 

Sec.  1848,  Stats.  (1898),  provides  that  in  a  case  of  this 
kind  the  commissioners  shall  appraise  •  •  • 

(1)  tho  valuo  of  each  .  .  .  parcel  of  land  proposed  to  be 
taken  with  the  improvements  thereon,  and 

(2)  the  damages  sustained  by  the  owner  by  reason  of  the 
taking  thereof,  and  that  they  shall 

(3)  not  make  any  allowance  or  deduction  on  account  of 
any  real  or  supposed  benefits  to  the  proprietor  from  the  con- 
struction of  the  road,  but 

(4)  special  benefits  to  real  estate  "adjoining  that  taken" 
shall  be  allowed  in  deduction  of  any  damages  ...  to  such 
adjoining  real  est;^te. 

The  value  of  land  taken  is  required  to  be  fixed  with  refers 
enoe  to  the  market  value  for  any  purpose  to  which  it  may  be 
adapted  so  far  as  appears  presently  to  affect  such  value. 
Washbii^  V.  M.  &  L.  F.  B.  Co.  59  Wis.  364,  373,  18  N.  W. 
328.  That  includes  adaptability  to  be  platted  into  lots  to  be 
Fold  for  building  purposes,  the  use  to  which  it  is  intended  to 
be  applied,  and  every  use  for  which  it  is  adaptable,  present  or 
future,  enhancing  the  present  value.  Watson  v.  M.  &  M.  B. 
Co.  57  Wis.  332,  356,  15  N.  W.  468 ;  Meinzer  v.  Racine,  74 
Wis.  166, 169,  42  N.  W.  230. 

The  amount  to  which  the  landowner  is  entitled  on  account 
of  the  land  taken  is  its  fair  market  value  for  any  purpose  for 
which  it  may  reasonably  be  used  presently  or  in  time  so  near 
as  to  appreciably  affect  such  value.  Watson  v.  M.  &  M.  R. 
Co.,  supra,  p.  356, 15  K  W.  479. 

In  the  whole,  the  landowner  is  entitled  to  be  made  as  good, 
by  payment  of  money,  as  if  his  property  were  not  disturbed 
by  the  railroad  enterprise,  not  considering  benefits  or  dam- 
ages caused  by  the  buildiug  of  the  road  disassociated  from 
physical  disturbance  of  the  property,  except  by  offsetting 
special  benefits  to  land  not  taken  against  damage  to  such  land. 
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He  13  entitled  to  "the  difference  between  the  fair  market 
value  of  the  whole  property  before  the  taking  and  the  fair 
market  value  of  whaf'  remains  "after  the  taking."  Watson 
V.  M.  &  M.  B.  Co.,  supra,  p.  854, 16  N.  W.  478. 

As  regards  the  value  of  the  land  taken  in  a  case  of  this 
kind,  such  value  is  "the  market  value  of  the  strip  taken,  at 
the  time  it  was  taken,  as  a  part  and  parcel  of  the  lot  of  which 
it  formed  a  part"  The  jury  were  so  instructed  in  Esch  v. 
C,  M.  &  St.  P.  R.  Co.  72  Wis.  229,  39  N.  W.  129,  and  the 
charge  was  in  all  respects  approved. .   The  court  said : 

"When  the  jury,  in  obedience  to  the  instructions  given, 
assessed  the  value  of  the  strip  taken  as  a  part  of  the  whole  lot, 
and  as  a  parcel  of  the  same,  and  determined  the  damage  suf- 
fered by  the  plaintiff  by  reason  of  the  taking  to  the  kilance 
of  the  lot  not  taken,  these  two  amounts,  added,  would  give  the 
plaintiff's  compensation  precisely  as  the  rule  was  laid  down 
by  the  trial  court  in  the  Watson  Case  [57  Wis.  357, 15  N.  W. 
468],  which  was  approved  by  this  court" 

The  court  submitted  to  the  jury  two  questions:  First. 
"What  was  the  market  value  of  the  strip  taken  at  the  time  of 
the  taking  .  .  .  considered  as  a  part  and  parcel  of  the  lot  of 
which  it  was  a  part?"  Second.  "What  was  the  damage  to 
the  market  value  of  the  residue  of  the  W^  at  the  time  of  the 
taking  ? 

In  Barker  v.  M.  &  L.  W.  B.  Co.  59  Wis.  364,  18  N.  W. 
328,  decided  vn\!lcL  Washburn  v.  M.  &  L.  W.  B,  Co.,  supra,  the 
trial  court  refused  to  admit  evidence  of  the  value  of  the  strip 
taken  as  a  part  of  the  whole  lot,  holding  that  the  value  of  the 
strip  was  to  be  ascertained  without  reference  to  the  balance 
of  the  lot,  the  same  as  though  some  other  person  owned  it 
For  that  reason  the  landowner  prevailed  on  the  appeal.  59 
Wis.  375,  18  N.  W.  333.  In  disposing  of  the  matter  the 
court  said : 

"It  was  argued  that  unless  the  rule  of  the  circuit  court  be 
adopted,  the  enhanced  value  of  the  part  taken,  if  considered 
as  a  part  of  the  lot,  may  be  assessed  as  damages  for  depre- 
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ciation  in  the  value  of  the  portion  of  the  lot  not  taken.  The 
danger  of  a  double  assessment  can,  we  think,  be  readily 
averted  by  a  proper  instruction  in  that  behalf.  It  is  a  sub- 
stantial right  of  the  plaintiff  to  recover  directly  the  full  value 
of  the  land  taken,  because  there  can  be  no  diminution  there- 
from on  accoimt  of  benefits.  Whereas,  if  such  value  is  in- 
cluded in  the  assessment  for  the  depreciation  of  the  value  of 
the  balance  of  the  lot  resulting  from  such  taking,  the  whole 
amount  thereof  is  liable  to  be  absorbed  by  an  assessment  for 
benefits." 

So  it  will  be  seen  that  in  the  Watson  Case  and  the  Esch 
Case  the  court  approved  submission  to  the  jury  of  the  case  to 
find,  first,  what  was  the  market  value  of  the  strip  of  land 
taken,  at  the  time  it  was  taken,  as  a  part  and  parcel  of  the 
whole  lot  of  which  it  was  a  part ;  second,  what  was  the  damage 
to  the  market  value  of  the  residue  of  the  lot,  in  consequence 
of  such  strip  being  taken;  and  in  the  Washburn  Case,  because 
the  court  refused  to  submit  the  first  feature  in  the  form  indi- 
cated the  result  was  reversed.  Now  let  us  see  how  the  de- 
cision here  stands  with  reference  to  that  situation. 

The  court  submitted  to  the  jury  to  find,  first,  What  was 
the  fair  market  value  on  March  3,  1906,  of  the  strip  of  land 
condenmed  and  taken  for  defendant's  use,  considering  said 
strip  as  a  part  of  plaintiff's  entire  tract  and  premises  as  used 
in  his  business  in  question  ? 

That  for  short  is  this :  WTiat  was  the  fair  market  value  on 
March  3,  1906,  of  the  strip  of  land  taken  considered  as  a 
part  of  the  whole  tract  of  which  it  formed  a  part  ?  Now  it 
seems  no  one  could  read  that  question  and  the  decisions  to 
which  I  have  referred,  without  seeing  clearly  that  the  learned 
trial  judge  either  had  the  decisions  before  him  when  the  ques- 
tion was  drafted  or  had  that  clearly  in  mind.  The  form  fol- 
lows what  was  there  approved  as  necessary  with  strict  accu- 
racy. 

The  next  question  is  this :  "In  what  amount  was  the  fair 
market  value  of  the  remainder  of  plaintiff's  premises  in 
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question,  not  so  taken,  depreciated  March  3,  1906,  by  the 
taking  of  the  strip  so  condemned  ?" 

What  we  have  said  as  to  the  first  question  may  be  regarded 
as  repeated  as  to  the  second.  Court  and  counsel  evidently 
relied,  as  well  they  might,  on  decisions  of  this  court  setting 
the  matter  at  rest  a  quarter  of  a  century  ago^  which  has  never 
since  been  cast  into  doubt  in  the  slightest  particular. 

This  court  now  says,  "It  is  difficult  to  see  how  the  jury 
could  have  answered  these  questions  as  they  did  without  du- 
plicating damages.'^  Is  that  not  just  the  opposite  from  what 
this  court  said,  speaking  by  Lyon,  J.,  in  the  Washburn  Case 
wo  have  quoted  from  ?  Again  the  court  says,  "Had  the  court 
submitted  the  questions  asked  by  appellant  the  verdict  would 
not  be  open  to  objection  of  duplicity.''  Turning  to  the  ques- 
tions referred  to,  I  find  the  first  to  be :  "What  was  the  market 
value  on  March  3,  1906,  of  the  strip  of  land  condemned  and 
taken  in  these  proceedings?''  omitting:  considered  as  a  part 
of  the  whole  lot  from  which  it  was  taken;  the  very  defect 
which  worked  a  reversal  in  the  Washburn  Case  and  was  said 
to  be  out  of  harmony  with  the  previous  case  (Walson  v.  M.  & 
M.  R.  Co.  57  Wis.  332),  as  it  evidently  is  with  the  subsequent 
case  of  Esch  v.  C,  M.  &  St.  P.  B.  Co.  72  Wis.  229.  The 
second  question  as  the  court  approvingly  states  it  is  this :  "In 
what  amount,  if  any,  was  the  market  value  of  the  real  estate 
of  the  plaintiff  which  was  not  taken  diminished  by  the  taking 
of  the  strip  so  condemned  in  view  of  and  considering  only  the 
uses  to  which  such  real  estate  was  put  on  said  3d  day  of 
March,  1906  ?"  Thus  confining  the  value  to  the  particular 
use  characterizing  the  land  at  the  time  of  the  taking,  exclud- 
ing future  uses  that  might  enhance  the  value,  directly  con- 
trary to  all  the  cases  we  have  cited  and  the  universal  current 
of  authority  in  this  and  other  courts;  excluding  elements 
essential,  as  this  court  has  said,  to  afford  the  landowner  that 
full  and  just  compensation  to  which  he  is  entitled  under  the 
constitution. 
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Thus  the  verdict  which  appellant  imsucoessfully  requested, 
as  to  both  questions,  and  which  the  court  approves  as  the  form 
necessarjr  to  prevent  duplicity,  has  been,  heretofore,  as  unques- 
tionably condemned,  as  has  the  verdict  actually  submitted 
now  condemned  been,  heretofore,  unquestionably  approved. 
I  cannot  see  the  situation  different  than  this,  and  regard  it  as 
most  unfortunate.  I  trust  I  have  not  exaggerated  it  I  have 
endeavored  to  make  it  as  plain  as  possible  to  the  end  that  I 
may  not  share  the  responsibility  of  the  error,  if  there  be  one, 
and  that  I  may  do  what  I  can  to  secure  a  return  to  what  I 
deem  to  be  the  correct  rule. 

I  note  that  this  court,  very  guardedly,  suggests  that  if  tihe 
first  question  submitted  had  omitted  the  words  "as  used  in  his 
business  in  question,'^  perhaps  it  would  not  have  been  subject 
to  criticism  under  the  rule  laid  down  in  the  cases  to  which  I 
have  referred,  thus,  seemingly,  not  intending  to  invade  such 
rule,  but  suggests  that  a  question  drafted  in  exact  accord 
with  it  might  not  be  subject  to  criticism,  and  at  the  same  time 
proclaims  that  a  question  submitted  and  rejected,  omitting  the 
element  expressly  required  by  such  rule,  should  have  been 
submitted.  The  words  "as  used  in  his  business'^  were  in  ex- 
act conformity  to  the  rule  that  the  present  use  of  the  strip  in 
common  with  the  whole  of  which  it  forms  a  part  as  well  as  any 
use,  prospective,  affecting  the  value,  are  proper  elements  of 
value. 

True,  as  suggested  by  Justice  Lyon  in  the  WasJihnm  Case, 
there  is  danger  of  a  duplication  of  damage  in  such  a  case,  but 
as  the  court  said,  "The  danger  .  .  .  can  be  readily  avoided 
by  proper  instructions  in  that  behalf." 

It  waa  there  held  that  questions  of  the  full  scope  submitted 
here,  were  essential  to  protection  of  constitutional  rights  and 
that  the  danger  of  one  overlapping  the  other  was  to  be  ob- 
viated by  instructions. 

The  learned  trial  court  had  this  court^s  suggestion  last 
referred  to  clearly  in  mind.  The  jury  were  carefully  in- 
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structed  as  to  the  "fair  market  value/^  They  were  in- 
structed that  the  value  of  the  strip  was  to  be  determined  with 
reference  to  the  value  of  the  whole  of  which  it  formed  a  part 
They  were  told: 

"In  determining  the  value  of  the  strip  taken  you  will  be 
careful  not  to  confound  such  value  with  any  damages,  if  any, 
to  the  remainder  of  the  premises  occasioned  by  such  taking; 
and  in  determining  the  damages,  if  any,  to  the  remainder  of 
the  premises  not  taken  you  must  not  include  any  valuation 
fixed  by  you  of  the  strip  taken.  The  two  elements  of  damage 
are  separate  and  distinct  from  each  other/^ 

What  more  could  one  ask  ?  An  examination  of  the  briefs 
and  cases  heretofore  submitted  in  cases,  fails  to  disclose  an 
instance  where  danger  of  duplication  of  damages  was  more 
carefully  guarded  against  by  the  verdict  and  the  charge  than 
in  this  case.  I  think  the  submission  in  that  regard  was 
faultless. 

Notwithstanding  the  distinguished  correctness  of  the  sub- 
mission, I  am  satisfied  from  the  size  of  the  verdict  and  the 
evidence  that  the  jury  either  failed  to  profit  by  the  court's^ 
careful  admonishment  as  to  duplication  of  damages,  or 
plainly  disregarded  the  evidence.  The  evidence  of  the  wit- 
nesses upon  which  the  jury  grounded  its  finding,  plainly  du- 
plicated the  damage.  The  opposing  evidence  did  not  That 
is  the  explanation  of  the  difference  being  so  great  as  not  to  be 
attributable  to  mere  difference  in  judgment  applied  from  a 
common  standpoint  I  will  not  take  time  to  go  into  the  evi- 
dence.    It  is  sufficient  to  thus  state  my  conclusion. 
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Statb  ex  bsl.  Letret?.,  Executor,  BesponcLent^  ys.  Koch^ 

Appellant 

January  S—Fehrttary  16, 1909. 

Municipal  ordinances:  JudicUa  notice:  Pleading:  OoncHuiion  of  law: 
Demurrer:  Mandamus:  Building  inspector:  Compelling  issu- 
ance of  permit:  Sufflciency  of  return. 

1.  Courts  do  not  take  judicial  notice  of  municipal  ordinancea  not 

pleaded. 

2.  The  petition  for  a  writ  of  mandamus  to  compel  a  building  in- 

spector to  issue  a  permit  pursuant  to  city  ordinances  should 
show  the  existence  of  an  ordinance  Imposing  such  duty  and 
that  the  duty  is  absolute  or  the  action  under  the  ordinance 
merely  ministerial. 
3.  An  allegation  in  such  petition  that  it  is  the  duty  of  said  in- 
spector, under  the  ordinances  of  the  city,  to  issue  such  permit, 
does  not  sufficiently  plead  the  ordinances.  It  is  not  an  aver- 
ment of  fact,  but  a  mere  conclusion  of  law  not  admitted  by  de- 
murrer.    Mabshall,  J.,  dissents. 

4.  A  demurrer  to  the  return  to  an  alternative  writ  of  mandamus 

relates  back  to  the  petition  and  raises  the  question  of  its  suffl- 
ciency. 

5.  The  return  of  a  building  inspector  to  an  alternative  writ  of  man- 

damus commanding  him  to  issue  a  permit  for  certain  repairs 
or  alterations  in  the  basement  of  a  building,  that  "the  super- 
structure is  so  dilapidated,  rotten,  and  in  bad  condition  that 
it  will  be  unwise  and  unsafe  to  permit  the  repair  of  said  build- 
ing in  such  manner,"  is  a  good  return  if  the  ordinances  govern- 
ing his  action  permit  of  any  discretion  on  the  part  of  the  in- 
spector in  refusing  permits. 

Appeax  from  a  judgment  of  tlie  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Hax,sey,  Circuit  Judge.  Re- 
versed. 

The  judgment  appealed  from  awarded  to  the  relator  a  per- 
emptory writ  of  mandamus  commanding  the  building  inspec- 
tor of  Milwaukee  to  issue  a  permit  for  the  alteration  of  a 
certain  building  in  said  city.  It  followed  an  order  sustain- 
ing a  demurrer  to  the  return  to  the  alternative  writ. 

For  the  appellant  there  were  briefs  by  John  T.  Kelhj^  cit}? 
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attorney,  and  Benjamm  Poss,  special  assistant  city  attorney, 
and  oral  aigum^it  by  Mr.  Pose.  They  cited,  among  other 
authorities,  Laws  of  1887  (vol.  11),  ch.  469;  Milwaukee  I. 
Go.  V.  Schubelj  29  Wis.  444 ;  State  ex  rel.  HeUer  v.  Lawler, 
103  Wis.  460,  79  N.  W.  777 ;  State  ex  rel.  BucJumm  v.  Kel- 
logg, 96  Wis.  672,  70  N.  W.  300;  State  ex  rel.  Oericke  v. 
Mayor,  etc.  99  Wis.  322,  74  N.  W.  783;  State  ex  rel.  Scher- 
merhom  v.  McCann,  107  Wis.  348,  83  N.  W.  647;  26  Cyc 
290. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
P.  O.  Lewis.  He  cited  People  v.  Board  of  Health,  140  N. 
Y.  1 ;  State  ex  rel.  Adams  v.  Burdqe,  95  Wis.  390,  70  N.  W. 
347. 

Ttmlih",  J.  The  petition  or  relation  upon  which  the  al 
temative  writ  of  mandaimis,  seeking  to  enforce  the  issue  of  a 
permit  for  repair  of  a  certain  building,  was  issued  contained 
no  statement  that  there  was  enacted,  or  that  there  existed,  an 
ordinance  of  the  city  imposing  a  duty  upon  the  building  in- 
spector to  issue  such  permit.  Much  less  does  it  disclose  that 
such  duty  was  absolute  or  the  action  thereimder  ministerial. 
The  averment  is  as  follows: 

^TTour  petitioner  further  alleges  and  shows  to  the  court 
that  on  the  10th  day  of  July,  A.  D.  1907,  pursuant  to  the 
ordinances  of  the  city  of  Milwaukee,  he  made  application  to 
EdwoA^d  V.  Koch,  Esq.,  as  inspector  of  buildings  of  said  city 
of  Milwaukee,  for  a  building  permit  for  the  erection  of  a  brick 
basement  under  said  building,  and  in  all  things  complied  with 
the  ordinances  of  said  city,  and  did  on  the  10th  day  of  July, 
A.  D.  1907,  make  due  application  for  a  permit,  hereto  an- 
nexed, to  build  said  basement  under  said  building,  and  did 
tender  to  and  offer  to  file  with  the  inspector  of  buildings  of 
said  city  plans  and  specifications,  hereto  annexed,  for  the 
erection  of  said  basement,  and  did  at  the  same  time  duly 
tender  to  said  inspector  of  buildings  the  legal  fee  therefor,  as 
required  by  law ;  that  the  inspector  of  buildings  of  said  city 
did  refuse  and  still  does  refuse  to  grant  your  petitioner,  as 
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executor  of  said  estate,  a  permit  to  build  said  basement;  tliat 
it  is  the  duty  of  said  inspector,  under  the  law  and  ordinances 
of  said  city  of  Milwaukee,  to  issue  such  permit" 

No  general  statute  imposes  upon  the  inspector  any  such 
duty.  There  was  no  ordinance  pleaded  showing  any  such 
duty,  giving  the  relation  the  most  liberal  construction. 
DecTcer  v.  McSorley,  111  Wis.  91,  86  N.  W.  664;  McQuillan, 
Mun-  Ordinances,  §  374 ;  Buchley  v.  Eisendraih,  68  HI.  App. 
364.  The  concluding  statement  above  quoted  is  a  mere  con- 
clusion of  law  not  admitted  by  demurrer,  and  not  an  aver- 
ment of  fact  It  mi^t  be  suifioient,  in  the  absence  of  a  mo- 
tion to  make  more  definite  and  certain,  to  admit  proof  of  the 
ordinance.  But  that  is  not  in  the  case  here.  No  ordinance 
is  offered  in  evidence.  We  are  obliged  to  accept  this  state- 
ment as  the  ordinance  or  else  reject  it  as  a  conclusion  of  the 
pleader.  McCune  v.  Nonvich  City  0.  Co.  30  Conn.  621; 
Buffalo  V.  HoUoway,  Y  N.  Y.  493 ;  Angus  v.  Lee,  40  111.  App. 
304 ;  Morton  v.  Comp.  Oeru  4  S.  C.  430.  The  court  does  not 
take  judicial  notice  of  municipal  ordinances  not  pleaded. 
Davey  v.  Janestrille,  111  Wis.  628,  87  N.  W.  813 ;  PettU  v. 
May,  34  Wis.  666 ;  Horn  v.  C.  &  N.  W.  B.  Co.  38  Wis.  463 ; 
StUtgen  v.  Bundle,  99  Wis.  78,  74  N.  W.  536. 

The  alternative  writ,  whidi  is  the  first  process,  but  not  the 
first  pleading,  in  mandamus  recited :  '^Whereas  under  the  or- 
dinances of  the  city  of  Milwaukee  it  was  the  duty  of  said  Ed- 
ii?ard  V.  Koch,  as  such  inspector  of  buildings,  to  issue  unto 
the  petitioner  a  permit,^^  etc. ;  but  even  here  there  is  no  ordi- 
nance referred  to,  either  by  its  number  or  date  of  passage  or 
publication,  nor  does  it  purport  to  give  either  the  words  or 
the  substance  of  the  ordinance,  and  it  has  only  the  petition  to 
rest  upon,  where  the  averment  is  still  more  defective.  The 
building  inspector  made  return  to  the  alternative  writ.  The 
relator  demurred  to  this  return.  This  demurrer  to  the  return 
was  sustained,  and  thereupon,  without  further  trial,  judg- 
ment was  entered  awarding  the  peremptory  writ.     The  trial 
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court  should  have  carried  the  demurrer  back  to  the  first  de- 
fective pleading;  in  this  case  the  relation  for  the  writ  This 
precise  point  is  covered  by  State  ex  rel.  Bums  v.  Elba,  34  Wis. 
169,  and  State  ex  rel.  Cuppel  v.  Milwavkee  Cham,  of  Coram. 
47  Wis.  670,  3  N.  W.  760.  This  is  not  a  technical,  but  a 
substantial  and  necessary,  rule  of  law,  because  without  it  we 
would  have  the  anomaly  of  rendering  judgment  for  a  plaint- 
iff who  had  no  cause  of  action — ^that  is,  no  legal  right  vio- 
lated— ^merely  because  the  defendant's  answer  was  defective. 
This  rule  does  not  apply  to  defects  in  the  complaint  which 
may  be  waived  by  answering. 

But  if  the  relation  was  defective  the  return  was  grotesque. 
It  first  set  forth  that  the  duties  of  the  building  inspector  and 
the  laws  relating  to  the  erection  and  construction  of  buildings 
are  covered  by  ch.  3  of  the  general  ordinances  of  the  city. 
It  nowhere  gives  information  of  the  contents  of  ch.  3,  but  se- 
lects two  sections  (7  and  10)  of  that  chapter  and  sets  them 
forth  in  extenso  twice,  once  in  the  body  of  the  return  and 
again  in  the  order  of  the  building  inspector  attadied  to  the 
return  as  an  exhibit.  Sec  7  provides  for  two  cases,  one  where 
the  building,  wall,  or  part  of  a  building,  platform,  or  staging 
is  dangerous  or  imsafe  for  the  purpose  for  which  it  is  being 
used  or  in  danger  of  being  set  on  fire  because  of  defects  in  con- 
struction; and  in  these  cases  the  inspector  is  required,  or  au- 
thorized, to  notify  the  owner,  or  his  agent,  in  writing,  speci- 
fying wherein  the  danger  consists  or  wherein  such  building  is 
unsafe  and  defective.  If  the  owner,  or  his  agent,  after  such 
notice  neglects  to  proceed  to  put  the  building  in  a  safe  condi- 
tion or  fordiwith  to  pull  down  or  secure  such  building,  etc., 
he  shall  be  deemed  guilty  of  a  misdemeanor.  The  object  of 
pleading  this  part  of  the  ordinance  is  not  apparent,  unless  it 
be  to  show  that  the  building  inspector  did  not  comply  with  it) 
for  it  is  afterward  shown  that)  instead  of  acting  as  therein 
directed,  he  acted  jointly  with  the  health  inspector,  and  in- 
stead of  giving  the  notice  there  required  they  made  an  order 


Digitized  by  VjOOQIC 


16]  JANUAEY  TEEM,  1909.  31 

State  ex  rel.  Leiser  v.  Koch,  138  Wis.  27. 

"that  said  building  be  torn  down  and  removed  within  sixty 
(60)  days  after  service  upon  you  of  this  notice."  The  other 
paragraph  of  this  sec  7  pleaded  authorizes  the  inspector  of 
buildings  and  the  chief  of  the  fire  department  to  determine 
upon  evidence  that  there  is  actual  and  immediate  danger  of 
the  falling  of  a  building  or  some  part  thereof  so  as  to  endanger 
life,  and  in  that  case  the  building  is  to  be  deemed  a  nuisance 
and  the  inspector  shall  cause  such  work  to  be  done  as  may  be 
necessary  to  render  said  building  or  part  thereof  saf ^  or  may 
cause  said  building,  or  such  part  thereof  as  may  be  unsafe, 
to  be  torn  down  or  removed.  The  purpose  of  pleading  this 
section  is  not  obvious,  because  it  is  by  its  terms  limited  to 
cases  of  actual  and  immediate  danger  and  is  to  be  carried  out 
by  determination  upon  evidence  of  the  building  inspector  and 
the  chief  of  the  fire  department,  while  in  the  instant  case  there 
is  no  averment  or  finding  of  actual  and  immediate  danger  to 
justify  the  order  to  tear  down,  and  the  building  inspector 
seems  to  have  disregarded  its  provisions  by  proceeding  with- 
out the  chief  of  the  fire  department  and  acting  with  the  un- 
authorized health  commissioner. 

The  sec  10  pleaded  relates  to  appeals  from  the  decision  of 
the  inspector  of  buildings  to  a  board  of  arbitration,  but  does 
Tiot  include  appeals  from  the  emergency  orders  of  the  inspec- 
tor and  chief,  and  seems  to  be  also  wholly  irrelevant.  But 
the  capsheaf  of  this  irrelevant  return  is  found  in  the  order  of 
the  arbitrators  on  appeal,  which  is  also  returned,  as  follows: 

^We  find  that  the  buildings  in  question  .  .  .  are  in  a  very 
dilapidated  condition,  which  as  to  the  two  buildings  kno^vn 
as  Xo.  601  and  ^"0.  603  is  due  mainly  to  their  age,  and  the 
present  value  of  the  foundations  of  the  aforementioned  two 
i)uilding8  was  not  taken  into  consideration  because  of  their 
thoroughly  dilapidated  condition.  The  upper  structures, 
after  a  very  careful  and  thorough  examination  as  to  their 
value,  were  found  to  be  damaged  to  a  greater  extent  than 
fifty  per  cent  of  their  original  cost.  We  therefore  find  that 
the  building  inspector's  and  health  department's  orders  must 
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be  sustained  in  cond^nning  said  two  buildings  (No.  601  and 
e03  Cherry  street),  but  we  have  decided  that  the  frame  build- 
ing  known  as  No.  605  Ckerry  street  may  remain." 

However,  among  the  judicial  farrago  in  the  return  we  find^ 
the  following  separable  averment: 

"That  in  tne  opinion  of  the  inspector  of  buildings  the 
placing  of  a  brick  basement  under  said  house  at  601  Cherry 
street,  as  proposed  in  the  application  for  permit  to  make  al- 
terations, would  not  make  safe  said  building,  for  the  reasons 
hereinbefore  set  forth,  namely,  that  the  superstructure  is  so- 
dilapidated,  rotten,  and  in  bad  condition  that  it  will  be  un- 
wise and  unsafe  to  permit  the  repair  of  said  building  in  such, 
manner." 

This  is  a  good  return  if  the  ordinances  permit  of  any  dis- 
cretion on  the  part  of  the  inspector  in  refusing  permits. 
Rut  we  do  not  determine  that  point,  having  no  assurance  that 
we  have  before  us  the  ordinances  bearing  on  that  subject. 
As  it  is,  the  judgment  must  be  reversed,  with  orders  to  sus- 
tain the  demurrer  as  a  demurrer  to  the  relation. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  sustain  the  demurrer  to  the  re- 
lation. 

The  following  opinion  was  filed  March  2, 1909 : 

Marshall,  J.  (dissenting)'.  I  have  to  dissent  in  this 
case.  It  is  conceded  by  my  brethren  that  if  there  is  an  ordi- 
nance in  the  city  of  Milwaukee  making  it  mandatory  upon 
the  building  inspector,  in  case  of  an  application  being  pre- 
sented to  him  for  a  building  permit,  such  as  was  presented  in 
this  case,  to  issue  such  permit,  then  there  was  a  failure  on 
the  part  of  such  inspector  to  perform  a  plain  ministerial  duty 
giving  cause  for  mandamus  proceedings,  such  as  were  re- 
sorted to  in  order  to  compel  performance,  and  if  the  existence 
of  such  ordinance  was  sufficiently  pleaded,  as  against  a  de- 
murrer for  insufficiency,  the  writ  of  mandanvus  was  properly 
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awarded,  since  the  demurrer  to  the  return,  in  that  case,  was 
properly  sustained,  such  return  being,  as  my  brethren  choose 
to  characterize  it,  as  an  apt' way  of  describing  its  utter  insuffi- 
ciency, "grotesque.''  I  do  not  need  to  add  anything  to  what 
is  said  in  the  court's  opinion  as  to  the  irrelevancy  of  the  re- 
turn to  the  extent  of  glaring  absurdity. 

The  rule  that  an  issue  of  law  joined  by  a  demurrer  to  a  re- 
turn or  an  answer  presents  not  only  the  question  of  law  as  to 
the  sufficiency  of  the  second  pleading,  but  also  as  to  the  suffi- 
ciency of  the  first  one,  is  elementary;  as  is  also  the  rule  that 
such  principle  is  substantial.  But  I  do  not  understand,  or 
else  do  not  agree  with,  the  reasoning  upon  which  tte  conclu- 
sion is  grounded,  that  the  relation  in  this  case  is  not  good  on 
a  challenge  for  insufficiency.  It  states,  in  plain  language, 
that  the  petitioner  presented  to  the  building  inspector  an  ap- 
plication for  a  building  permit  and  complied  in  all  respects 
with  the  ordinance  of  the  city  as  regards  conditions  precedent 
to  his  right  to  such  permit ;  that  the  permit  was  refused,  and 
that  it  is  the  duty  of  said  inspector,  imder  the  law  and  ordi- 
nances of  said  city  of  Milwaukee,  to  issue  it 

My  brethren  concede  that  the  allegations  might  be  suffi- 
cient, in  the  absence  of  a  motion  to  make  more  definite  and 
certain,  to  admit  proof  of  the  ordinance.  But  they  say, 
"that  is  not  the  case  here."  Why  "is  not  that  the  case  here  ?" 
My  brethren  give  no  reason  except  that  the  demurrer  to  the 
return  should  be  r^arded  as  involving  a  counter  denial  of 
the  sufficiency  of  the  relation.  Then  we  have  this  logic:  A 
complaint,  in  general  terms,  reasonably  suggesting  facts  not 
sjx^cifically  set  forth ;  a  pleading  of  the  facts  by  the  legal  re- 
sults, in  a  sense  conclusions  of  law,  is  good  upon  a  challenge 
by  the  defendant  by  demurrer  for  insufficiency,  even  though 
open  to  a  motion  to  make  more  definite  and  certain.  But  if 
defendant  sees  fit  to  omit  such  motion  and  answers,  and  the 
plaintiff  demurs  thereto,  whereas,  before,  the  pleading  was 
proof  against  a  formal  demurrer  by  the  defendant,  it  is  not 
Vol.138— 3 
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as  to  the  demiuTer  thereto  which  the  law  now  interposes  un- 
der the  principle  before  stated.  Whereas,  before,  by  the 
letter  and  the  broad  liberal  spirit  of  the  Code,  so  often  vindi- 
cated, especially  in  recent  years,  and  so  beneficial,  as  we  have 
had  many  occasions  to  say  in  the  administrations  of  justice, 
whereby  the  pleading  was  good  if  sufiicient  facts  appeared 
expressly  alleged  or  by  reasonable  inference,  giving  full  effect 
to  the  facts  pleaded  according  to  their  legal  effect^  where  the 
ultimate  circumstance  might  reasonably  be  viewed  as  a  fact, 
though  viewable  as  a  conclusion  of  law  from  facts,  as  well 
{Morse  v.  Oilman,  16  Wis.  504;  Miles  v.  Mut.  B.  F.  L.  Asso, 
108  Wis. '421,  427,  84  N.  W.  159;  South  Milwaukee  Co.  v. 
Mvrphy,  112  Wis.  614,  625,  88  N.  W.  583 ;  Andresen  v.  Up- 
ham  Mfg.  Co.  120  Wis.  561,  564,  98  N.  W.  518 ;  Prentice  v. 
Nelson,  134  Wis.  456, 114  N.  W.  830),  now  it  must  be  viewed 
by  the  pre-Code  practice,  requiring  it  to  stand  the  test  of 
every  reasonable  intendment  and  presumption  against  it 
{Morse  v.  Oilman,  supra;  Emerson  v.  Nash,  124  Wis.  369, 
102  N.  W.  921),  involving  the  idea  that>  in  the  new  situa- 
tion, a  demurrer  to  the  second  pleading  may  serve  the  pur- 
poses of  both  a  statutory  demurrer  and  a  motion  to  make 
more  definite  and  certain.  I  must  say  I  do  not  understand 
the  established  practice  to  justify  that  doctrine. 

True,  as  the  relation  stands,  we  are  obliged  to  accept  the 
statement  as  to  the  ordinance  or  else  reject  it  as  a  conclusion 
of  the  pleader,  but  that  is  always  true  in  case  of  testing  facts 
pleaded  by  reasonable  inference,  especially  when  the  allega- 
tion permissibly  takes  the  form  of  pleading  facts  by  their 
legal  effect  That  is  held  in  the  numerous  cases  in  this  court 
where  such  condition  has  been  held  not  to  militate  against  the 
sufficiency  of  the  pleading  when  challenged  upon  demurrer. 

I  fail  to  see  how  decisions  of  other  states  having  the  com- 
mon-law system,  or  ancient  cases  under  a  Code  like  ours,  but 
with  an  undeveloped  practice  under  it,  or  cases  in  our  court 
as  to  the  admissibility  of  an  ordinance  in  evidence  where  not 
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mentioned  in  the  complaint  at  all  (Stittgen  v.  Rwndle.  99  Wis. 
78,  74  N.  W.  536,  and  Horn  v.  C.  &  N.  W.  B.  Co.  38  Wis. 
463) ,  or  as  to  the  admission  in  evidence  of  a  copy  of  an  ordi- 
nance, not  properly  certified  under  the  statute  to  make  it  re- 
ceivable (Peitit  V.  May,  34  Wis.  666),  or  as  to  taking  judi- 
cial notice  of  an  ordinance  which,  under  the  general  system 
for  amendiiig  city  charters  by  mimicipalities,  has  the  char- 
acteristics of  general  public  laws  (Davey  v.  JanesvUle,  111 
Wis.  628,  87  N".  W.  813),  have  any  bearing  on  the  question 
here. 

The  extent  to  which  this  court  has  gone  in  simplification 
of  the  practice  under  the  Oode^  avoiding  all  nonessentials,  is 
very  strikingly  illustrated  in  Prentice  v.  Nelson,  134  Wis. 
456,  114  N.  W.  830,  where,  in  a  suit  on  a  treasurer's  bond, 
the  sufficiency  of  the  complaint  was  challenged  by  a  general 
demurrer  because,  as  claimed,  it  contained,  as  to  many  of  the 
essential  facts,  only  general  conclusions  which  were  properly 
denominable  conclusions  of  law.  It  was  allied  that  plaint- 
iff was  the  duly  qualified  treasurer,  etc ;  that  his  bond  was 
duly  approved,  that  his  successor  was  duly  elected  and  quali- 
fied ;  and  there  were  other  allegations  of  like  character.  The 
demurrer  was  overruled,  the  court  saying: 

**Where  the  ultimate  fact  essential  to  a  cause  of  action  is 
brought  into  existence  by  a  series  of  detailed  acts  and  events, 
it  is  entirely  competent  and  sufficient  to  plead  those  detail 
acts  according  to  their  legal  effect^  and,  when  so  pleaded  in 
n  complaint,  that  instnmient  is  not  obnoxious  to  a  demurrer, 
but,  at  most,  to  a  motion  to  make  more  specific.  ..." 

Does  not  that  fit  the  claimed  insufficiency  in  the  relation 
in  question  most  completely  ? 

I  think  the  insufficiency  claimed  should  be  treated  the  same 
as  in  case  of  a  formal  demurrer  and  that  so  treated  the  rela- 
tion is  sufficient  If  I  be  right,  then  all  will  agree  the  judg- 
ment should  be  affirmed. 

In  closing  I  may  well  remark,  that,  if  I  be  right^  the  result 
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is  particularly  unfortunate  to  respondent,  whose  counsel 
doubtless  relied  upon  established  rules  of  pleading  as  did  the 
learned  trial  court,  and  the  question  upon  which  the  case  has 
turned  was  not  raised  in  the  court  below,  or  here,  bj;  counseL 


WiUBURN,  by  guardian  ad  litem.  Respondent,  vs.  Land  and 
wife,  imp..  Appellants. 

January  26^'Fehruary  16,  1909, 

Ejectment:  Legal  title  or  right  of  possession  essential:  Homestead: 
Conveyance  without  wife's  signature. 

1.  Legal  title  or  estate,  or  immediate  legal  right  to  possession,  are 

essential  prerequisites  to  the  maintenance  of  an  action  of  eject- 
ment 

2.  A  conveyance  by  a  married  man  of  his  homestead  without  the 

signature  of  his  wife,  even  if  it  might,  under  sec.  2203,  Stata 
(1898),  be  effective  as  a  contract  to  convey,  did  not  vest  in  the 
grantee  either  legal  title  or  right  to  possession  such  as  would 
enable  him  to  maintain  ejectment 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obben  T.  Williams,  Circuit  Judge.     Reversed. 

Action  of  ejectment  tried  to  the  court  without  a  jury. 
Both  parties  deraign  title  from  John  Arquett:  plaintiff  un- 
der a  quitdaim  deed  of  an  undivided  one-half  of  the  prem- 
ises, expressing  a  consideration  of  $1,500,  dated  December 
20,  1902,  and  recorded  March  5,  1903,  executed  by  John 
Arquett,  alone,  who  at  that  time  was  a  married  man  and  with 
his  wife  occupied  the  premises  in  question  as  a  homestead, 
they  being  owned  in  common,  one  half  by  Arquett  and  one 
half  by  his  wife,  and  being  within  the  statutory  limits  of 
area  and  value.  The  defendants  claim  title  under  a  war- 
ranty deed  from  John  Arquett  and  his  wife,  in  consideration 
of  $1,250,  dated  August  31,  1905,  at  which  time  John 
Arquett  and  his  wife  surrendered  possession  to  defendants^ 
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who  have  since  occupied  the  same  by  tenants.  The  court 
found  as  fact  that  the  quitclaim  deed  to  the  plaintiff  was  for 
a  good  and  valuable  consideration,  notwithstanding  her  own 
undisputed  and  unqualified  testimony  that  she  paid  no  con- 
sideration whatever^  and  that  the  transaction  was  a  volun- 
tary gift  She  is  a  daughter  of  John  Arquett  The  court 
made  conclusion  of  law  that  plaintiff  was  the  owner  of  an 
undivided  half  interest  in  the  premises  and  was  entitled  to 
recover  on  reimbursing  certain  sums  paid  by  the  defendants 
in  discharge  of  inciunbranoes  and  taxes  and  making  of  certain 
improvements,  and  so  adjudged,  from  which  judgment  the 
defendants  appeal 

For  the  appellants  there  were  briefs  by  B.  Reukema  and 
Otto  A.  LemJce,  and  oral  argument  by  Mr.  Lemke. 

For  the  respondent  there  was  a  brief  by  Bvbin  dc  Zdbel, 
and  oral  argument  by  Mr.  ZabeL 

Dodge,  J.  L^al  title  or  estate,  or  immediate  legal  right 
to  possession,  are  essential  prerequisites  to  the  maintenance  of 
an  action  of  ejectment  Sec  3074,  Stats.  (1898)  ;  Eaion  v. 
Smith,  19  Wis.  537;  Kinney  v.  Dexter,  81  Wis.  80,  51  N. 
W.  82;  Orifido  v.  McGee,  111  Wis.  531,  535,  87  K  W.  468. 
Under  sec  2203,  Stats.  (1898),  the  conveyance  from  John 
Arquett  to  the  plaintiff  of  his  homestead  without  his  wife's 
consent  evidenced  by  her  joining  in  the  deed  was  absolutely 
void,  at  least  as  a  conveyance  of  the  legal  title.  Ferguson  v. 
Mason,  60  Wis.  377,  390,  19  K  W.  420 ;  Whitmore  v.  Hay, 
85  Wis.  240,  250,  55  N.  W.  708;  Town  v.  Oensch,  101  Wis. 
445,  451,  76  K  W.  1096,  77  K  W.  893.  True,  this  statute 
had,  by  construction,  prior  to  its  amendment  by  ch.  45,  Laws 
of  1905,  been  somewhat  emasculated  of  its  protective  eflScacy, 
but  such  construction  proceeded  no  further  than  to  accord  to 
an  attempted  conveyance  without  the  wife's  signature  effect 
as  evidencing  an  executory  contract  to  convey  at  some  future 
time  and  not  until  all  homestead  rights  had  been  satisfied. 
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Conrad  v.  Schtmmb,  53  Wis.  372,  10  K  W.  395 ;  Town  v. 
Oensch,  supra;  Jerdee  v.  Furbush,  115  Wis.  277,  91  N.  W. 
661.  Such  a  contract,  however,  is  not  effective  to  vest  in  the 
grantee  either  legal  title  or  right  of  possession.  To  that  end, 
a  court  of  equity  muBt  decide  whether,  in  equity,  the  convey- 
ance of  legal  title  shotild  be  specifically  enforced,  or  plaintiff 
be  left  to  legal  remediee  for  breach.  Hanson  v.  Michelson, 
19  Wis.  498,  508;  Whitmore  v.  Hay,  85  Wis.  240,  249,  5& 
K  W.  708;  MvUiffon  v.  AlbeHz,  103  Wis.  140,  143,  78  N. 
W.  1093 ;  Waiey  v.  Hodge,  104  Wis.  81,  80  N.  W.  75 ;  Parh 
V.  M.,  8t  P.  &  8.  8.  M.  B.  Co.  114  Wis.  347,  353,  89  K  W. 
532.  It  follows  necessarily  that  plaintiff  has  not  shown  any 
ri^t  to  recover  in  this  action,  even  if  the  conveyance  by 
Arquett  and  his  wife  of  the  homestead  property  to  another 
and  consequent  abandonment  of  the  premises  as  a  homestead 
constitutes  a  condition  upon  which  the  deed  might  become 
effective  as  a  contract  to  convey, — a  question  which  we  do  not 
decide. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint* 


Duffy  and  another,  Respondents,  vs.  Radkb,  Appellant. 

January  SB—Fehruary  16,  1909 

Witnesses:  Impeachment:  Motion  for  new  trial:  Questions  raisedr 
Excessive  damages. 

1.  Evidence  to  Impeach  defendant  as  a  witness  was  properly  ad- 

mitted where  a  foundation  for  It  was  laid  hj  showing  that  the 
witnesses  based  their  conclusions  upon  their  knowledge  of  his 
general  reputation  among  those  with  whom  he  resided,  and  the 
inquiry  was  restricted  to  whether,  In  view  of  defendant's  gen- 
eral reputation  for  truth  and  veracity,  the  witnesses  would  be- 
lieve him  under  oath. 

2.  A  motion  for  a  new  trial,  not  specifying  as  a  ground  therefor 

that  the  damages  are  excessive,  does  not  raise  that  question. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabbbn  D.  Taebant,  Circuit  Judge.     Affirmed. 

The  plaintiffs,  a  firm  of  attorneys  at  Fond  du  Lac,  com- 
menced an  action,  at  the  request  of  the  defendant,  in  the  cir- 
cuit court  for  Sheboygan  county,  to  set  aside  deeds  from  the 
sheriff  of  Sheboygan  county  to  M.  Winter  Lumber  Company 
and  from  this  company  to  Cudahy  Bros.  Company.  The 
case  was  prosecuted  to  a  judgment  in  favor  of  the  defendant 
in  this  action.  At  this  time  the  plaintiffs  received  from  the 
present  defendant  the  sum  of  $375,  which  was  a  payment  in 
addition  to  others  previously  received.  The  following  r^ 
ceipt  was  given: 

"Milwaukee,  Wis.,  Nov.  3,  1900. 
'Tleceived  from  John  Radke  three  hundred  seventy-five 
dollars  ($375.00)  in  full  for  services  up  to  that  date  in  the 
case  of  John  Radke  against  M.  Winter  Lumber  Company 
pending  in  the  circuit  court  for  the  county  of  Sheboygan  and 
state  of  Wisconsin.     We  agreed  to  pay  the  clerk's  fee. 

^'DupFY  &  MoCbort. 
**JoHTf  H.  Eadkb. 
'*In  the  event  of  this  case  being  tried  again  in  circuit  court, 
we  hereby  agree  to  do  the  work  in  circuit  court  free  of  charge. 

'TDuFFY  &  McCkobt." 

The  case  was  appealed  to  the  supreme  court,  and  this  action 
is  brought  to  recover  the  balance  alleged  to  be  due  the  plaint- 
iffs for  their  disbursements  and  their  services  in  preparing 
proposed  amendments  to  the  proposed  bill  of  exceptions,  in 
attending  circuit  court  at  Sheboygan  on  two  occasions  for  the 
purpose  of  settling  the  bill  of  exceptions,  in  preparing  the 
brief  on  appeal,  and  in  arguing  the  case  in  the  supreme  court. 
The  amount  claimed,  inclusive  of  $44.29  which  was  disbursed 
for  printing  the  brief  and  for  hotel  expenses  and  railroad 
fares,  amounts  to  $321.29,  with  a  credit  of  $50. 

In  his  answer  the  defendant  alleged  that  the  payment  re- 
ceipted for  was  in  full  for  all  past  and  future  services  in  the 
case  by  the  plaintiffs. 
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^ 1 . — 

Upon  the  trial  plaintiffs  introduced  evidence  of  the  amount 
and  value  of  the  services  rendered  and  of  the  amount  of  the 
disbursements.  Evidence  was  introduced  by  the  defendant 
tending  to  show  that  there  was  a  settlement  and  payment  in 
full  for  the  services.  Evidence  by  the  plaintiffs  was  admitted 
impeaching  the  defendant  They  also  attempted  to  introduce 
evidence  of  specific  acts  which  would  tend  to  prejudice  the 
jury  against  the  defendant  This  evidence  was  excluded  by 
the  court  The  jury  returned  a  verdict  in  plaintiffs'  favor 
for  the  amount  claimed.  This  is  an  appeal  from  the  judg- 
ment on  the  verdict 

H.  L.  Eaton,  for  the  appellant 

The  cause  was  submitted  for  the  respondents  on  the  brief  of 
/.  0.  Hardgrove. 

SiEBECKEE,  J.  The  contention  that  the  court  erred  in  the 
admission  of  evidence  to  impeach  the  defendant  cannot  be 
sustained.  The  record  shows  that  a  foundation  for  the  re- 
ception of  such  evidence  was  properly  laid  by  showing  that 
the  witnesses  based  their  conclusions  upon  their  knowledge  of 
defendant's  general  reputation  among  those  with  whom  he  re- 
sided, and  the  form  of  inquiry  was  properly  restricted  to  the 
inquiry  whether,  in  view  of  defendant's  general  reputation 
for  truth  and  veracity,  the  witness  would  believe  him  under 
oath. 

It  is  also  claimed  that  the  verdict  is  not  supported  by  the 
evidence.  This  contention  is  met  by  the  evidence  of  tlie 
plaintiff  McCrory.  He  testifies  that  the  services  were  ren- 
dered, as  alleged,  under  an  agreement  with  defendant  to  act 
as  his  attorneys  in  the  action  in  circuit  and  supreme  courts, 
that  they  were  not  fully  paid,  and  that  the  charges  were  for 
services  actually  and  necessarily  rendered  in  the  prosecution 
of  the  case  to  final  judgment  It  is  not  necessary  to  restate 
the  various  items  of  services  so  testified  to  to  show  that  the 
amount  awarded  by  the  jury  did  not  exceed  the  amount  of  the 
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balance  daimed  by  the  plaintiffs.  The  motion  for  a  new 
trial,  specifying  that  the  verdict  is  contrary  to  the  law  and  the 
evidence,  does  not  raise  the  question  of  excessive  damages. 
To  raise  this  question  the  motion  must  specifically  assign  that 
ground.  Howard  v.  BeldenmUe  L.  Co.  134  Wis.  644,  114 
iT.  W.  1114.  The  trial  court  properly  awarded  judgment 
for  the  amount  found  by  the  jury. 
By  the  Court. — Judgment  affirmed. 

Ejebwik,  J.,  took  no  part 


Hintz,  Appellant,  vs.  Wald  and  another,  Bespondents. 

January  t6— February  16, 1909, 

Life  insurance:  Change  of  henefldary:  Fraud:  Undue  influence:  Evi- 
dence: Trial  J>y  jury  or  hy  court:  Cancellation  of  instruments. 

1.  Findings  that  at  the  time  of  making  a  change  in  the  beneficiary 

of  his  life  insurance  the  insured  was  mentally  competent,  and 
that  the  change  was  not  induced  by  fraud,  coercion,  or  undue 
influence,  are  held  not  to  be  contrary  to  a  clear  preponderance 
of  the  eyidence. 

2.  Where  the  relief  asked  was  the  cancellation,  on  the  ground  of 

fraud,  of  an  instrument  changing  the  beneficiary  of  life  insur- 
ance, the  issue  was  properly  triable  by  the  court 

Appkai*  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawkbwob  W.  Halset,  Circuit  Judge.  Af- 
firmed. 

The  appeal  is  from  a  judgment  in  favor  of  the  respondents 
and  against  the  appellant,  who  were  interpleaded  defendants 
at  the  suit  of  the  'New  York  Life  Insurance  Company. 

For  the  appellant  there  was  a  brief  by  Bubin  &  Zdbel,  and 
oral  argument  by  W.  C.  Zabel.  As  to  the  mental  competency 
of  the  deceased,  they  cited  Holden  v.  Meadows,  31  Wis.  284 ; 
In  re  Lewis's  Will,  51  Wis.  101,  7  N.  W.  829. 
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Williami  L.  Tibhs,  for  the  respondents :  The  action  is  equi- 
table and  triable  by  the  court  Fraedrich  v.  Flieth,  64  Wis. 
184,  25  N.  W.  28;  Ounn  v.  Madigan,  28  Wis.  158;  Fadr- 
hanks  v.  Holliday,  59  Wis.  77,  17  K  W.  675;  Clark  v. 
Mosher,  107  N.  Y.  118.  The  findings  will  not  be  disturbed 
unless  contrary  to  a  clear  preponderance  of  the  evidence. 
Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  469,  471,  71  N.  W.  883 ; 
Momsen  v.  Plankinton,  96  Wis.  166,  71  N.  W.  98;  Menz  v. 
Beehe,  102  Wis.  342,  77  K  W.  913,  78  N.  W.  601;  Bruce 
V.  Miller,  72  Wis.  404,  39  K  W.  554. 

Timlin,  J.  Thfe  New  York  Life  Insurance  Company  be- 
gan this  action  of  interpleader  against  the  above-named  de- 
fendants, who  made  conflicting  claims  to  the  proceeds  of  a 
policy  of  life  insurance  for  $1,000  in  the  said  company  upon 
the  life  of  Jacob  L.  Wald,  in  which  policy  the  appellant, 
Antoinette  Hintz,  who  was  under  an  engagement  of  marriage 
with  the  insured,  was  named  as  beneficiary.  On  May  10, 
1905,  upon  his  deathbed  and  about  an  hour  before  his  death, 
in  the  absence  of  and  without  the  knowledge  of  Miss  Hintz, 
Jacob  L.  Wald  executed  a  writing  making  his  brother,  the 
respondent  Harry  H.  Wald,  and  his  sister,  the  respondent 
Adele  Henningfeld,  beneficiaries  of  the  policy  in  question  in 
place  of  Miss  Hintz.  The  pleading  of  the  latter  averred  that 
this  writing  was  made  while  the  insured  was  mentally  in- 
capacitated by  sickness,  and  was  induced  by  fraud,  undue  in- 
fluence, and  coercion  practiced  upon  the  insured  by  the  re- 
spondents, and  asked  to  have  this  writing  canceled.  The 
circuit  court  found  that  the  insured  was  at  the  time  in  ques- 
tion mentally  competent  and  that  there  was  no  fraud,  coer- 
cion, persuasion,  or  undue  influence  used  to  induce  the  change 
of  beneficiaries.  These  findings  are  assailed  as  not  supported 
by  the  evidence. 

It  appears  to  us  that  notwithstanding  the  evidence  is  quite 
imsatisfactory,  still  there  is  evidence  to  support  the  findings. 
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The  attending  physician  and  several  of  the  friends  of  the^ 
dying  man  testified  to  his  mental  competency,  and,  although 
the  facts  and  circnmstances  to  the  contrary  are  quite  cogent, 
we  do  not  feel  authorized  to  overthrow  the  finding  of  the 
court  below  upon  this  point  Considerable  persuasion  was^ 
no  doubt  indulged  in  by  the  attending  physician,  and  the  find- 
ing of  the  court  so  far  as  it  says  that  no  persuasion  was  used 
is  not  correct  But  whether  this  persuasion  amounted  ta 
fraud,  coercion,  or  undue  infiuence  is  quite  another  question. 
The  insured  had  been  sick  at  or  near  Denver,  Colorado^  and 
the  respondent  Harry  brought  him  back  home  to  Milwaukee 
at  some  expense.  The  attending  physician,  at  the  instance^ 
of  Harry,  requested  the  insured  to  secure  repayment  of  these^ 
expenses  to  Harry  by  a  change  of  the  insurance  iwlicy,  and 
su^ested  to  the  insured  that  his  time  of  life  was  short  A 
lawyer  was  sent  for,  who  drew  up  and  had  signed  by  the  in- 
sured a  substitution  of  the  respondents  as  beneficiaries; 

Had  die  evidence  disclosed  nothing  further  it  is  probable 
the  change  of  beneficiaries  could  not  be  upheld.  But  the  re- 
spondent Harry,  after  having  been  made  competent  to  testify 
on  that  subject  by  an  examination  of  him  by  the  appellant's 
attorneys  as  an  adverse  witness,  which  examination  covered 
the  transactions  in  question,  testified,  ux>on  cross-examination 
or  re-examination  by  his  own  counsel,  that  immediately  fol- 
lowing the  interview  between  the  insured  and  the  attending 
physician  above  referred  to  he  was  called  in  to  the  bedside  of 
the  insured  by  the  attending  physician,  and  that  thereupon 
the  insured  said  to  him  that  he  wished  to  leave  Harry  $500- 
and  $500  to  Adele  HenningfelcL  A  lawyer  was  sent  for, 
who  drew  up  a  writing  to  this  effect  before  seeing  the  insured 
and  in  an  outer  room  at  the  suggestion  of  Harry.  The  law- 
yer took  this  writing  to  the  bedside  of  the  insured  and  read 
it  over  to  him.  The  insured  appeared  conscious  of  what  he 
was  doing,  and  suggested  a  correction  in  the  name  of  the  re- 
spondent Adele,  and,  propped  up  in  bed,  signed  the  instru- 
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ment  8o  presented  by  making  his  mark,  he  being  too  weak  to 
write. 

This,  in  our  opinion,  presents  a  case  on  the  evidence  which 
might  be  decided  in  favor  of  or  against  the  validity  of  the 
^ange  of  beneficiaries.  The  evidence  presented  a  question 
of  fact  upon  that  subject  We  find  no  such  clear  preponder- 
ance of  evidence  as  is  necessary  in  order  to  overthrow  the 
findings  of  the  court  below.  Senowr  Mfg.  Co.  v.  Clarke,  96 
Wia  469,  471,  71  N.  W.  883. 

The  appellant  demanded  a  jury  trial,  which  was  refused, 
and  she  assigns  error  upon  the  refusal  of  the  court  below  to 
grant  the  request  But  she  does  not  argue  this  at  length  or 
cite  authorities.  Considering  the  relief  of  cancellation  de- 
manded in  the  appellant's  pleading,  it  seems  that  the  issue  was 
properly  triable  by  the  court  Clark  v.  Mosher,  107  N.  Y. 
118,  14  N.  E.  96;  Fraedrich  v.  Flieih,  64  Wis.  184,  26  K 
W.  28. 

By  the  Court. — ^Judgment  of  the  circuit  court  is  affirmed. 


i^BUCK,  Appellant,  vs.  Milwaukeb  Eleotbio  Bailwat  & 
Light  Company,  Respondent 

January  26—Fehniary  16, 1909. 

Street  rattways:  Collision  xoith  vehicle:  Contributory  negligence: 
Court  and  jury:  Duty  of  person  about  to  cross  tracks, 

1.  In  an  action  for  injuries  sustained  in  a  collision  with  a  street 
car  there  was  evidence  tending  to  show  that  as  plaintiff  got 
into  his  inclosed  laundry  sleigh,  which  was  fronting  north  on 
the  west  side  of  a  street,  he  saw  the  car  approaching  from  the 
north  and  at  least  900  feet  away  and  saw  several  people  stand- 
ing on  the  comer  of  an  intervening  street  apparently  intending 
to  take  the  car;  that  he  inunediately  started  to  turn  around, 
but  did  not  look  again  at  the  car;  that  after  partially  making 
the  turn  his  back  was  toward  the  car  and  his  vision  otherwise 
<>b8tructed;  that  in  making  the  turn  the  fore  feet  of  the  horse 
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went  just  beyond  the  east  rail  of  the  south-bound  track;  that 
the  time  which  would  be  consumed  in  making  the  turn  and 
clearing  the  track  would  not  exceed  half  a  minute;  that  the 
Bleigh  bad  almost  cleared  the  track  when  it  was  struck;  that 
the  car  was  running  at  an  excessive  rate  of  speed;  and  that 
the  motorman  failed  to  ase  reasonable  precaution  to  prevent 
the  collision.  Held,  that  it  was  a  question  for  the  Jury  whether 
plaintiff  was  negligent. 

S.  Unless  there  is  enough  in  the  testimony  to  enable  a  court  to  say, 
as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  a  nonsuit  should  not  be  granted  on  that  ground. 

8.  Contributory  negligence  is  a  defense  that  must  ordinarily  be 
shown  by  affirmative  evidence,  or  by  logical  inference  from 
such  evidence,  and  is  not  established  by  a  mere  absence  of 
proof. 

4.  A  person  about  to  cross  the  track  of  a  street  railway  must,  as  in 
the  case  of  a  steam  railroad,  look  and  listen  for  approaching 
cars;  but  there  is  a  distinction  between  the  two  cases,  in  that 
the  person  wishing  to  cross  the  street  railway  track  in  advance 
of  an  approaching  car  has  the  right  of  way  and  may  proceed 
without  being  guilty  of  contributory  negligence  if,  calculating 
reasonably  from  the  standpoint  of  a  person  of  ordinary  care 
and  intelligence  so  circumstanced,  he  has  sufficient  time,  pro- 
ceeding reasonably,  to  clear  the  track  without  interfering  with 
the  movement  of  the  car,  assuming  that  it  is  moving  at  a  rea- 
sonable and  lawful  rate  of  speed — provided,  however,  that  if. 
In  the  exercise  of  ordinary  care,  the  person  about  to  cross  can 
see  that  the  car  is  approaching  at  an  unlawful  or  unusual 
speed,  he  must  take  that  fact  into  consideration  in  deciding 
whether  there  is  time  for  him  to  safely  clear  the  track. 

Afpsal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obren  T.  Wii-liams,  Circuit  Judge.     Reversed. 

This  action  is  brought  to  recover  damages  for  injury  to 
person  and  to  property^  The  plaintiff  was  the  owner  of  a 
laundry  sleigh  and  horse,  and  at  about  5 :30  o'clock  p.  m.  of 
February  8,  1907,  delivered  laundry  to  a  building  located  on 
the  west  side  of  Third  street  and  about  midway  between 
locust  street  on  the  north  and  Hadley  street  on  the  south. 
Third  street  is  one  of  the  principal  business  streets  of  the  city 
of  Milwaukee,  and  a  double  track  street  car  line  is  operated 
thereon.     While  making  the  delivery  the  plaintiff's  horse 
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faced  north  and  stood  adjacent  to  the  curbing  on  the  west  side 
of  the  street  After  the  laundry  was  delivered  tlie  plaintiff 
picked  up  the  weight  to  which  a  line  had  been  attached  for 
the  purpose  of  holding  the  horse,  placed  the  weight  in  the 
sleigh,  and  stepped  into  the  seat.  While  doing  so,  and  before 
starting  the  horse,  he  looked  to  the  north  and  observed  a  south- 
bound street  car  approaching  him,  which,  according  to  his 
calculation,  was  about  900  feet  distant  at  the  time.  He  im- 
mediately started  to  turn  his  horse  around  so  as  to  proceed 
homeward.  In  making  the  turn  it  appeared  that  the  front 
feet  of  the  horse  extended  a  little  beyond  the  east  rail  of  the 
south-bound  track.  The  runners  of  the  sleigh  were  carried 
over  one,  if  not  both,  of  the  rails  of  the  same  track.  Before 
the  turn  was  completed,  so  that  the  sleigh  would  clear  the 
passing  car,  the  collision  occurred  which  resulted  in  the  in- 
jury and  damage  complained  of. 

The  sleigh  was  completely  inclosed,  having  a  vestibule  in 
the  front  and  a  glass  door  in  the  rear.  It  also  appears  that 
there  was  a  glass  in  the  front  of  the  vestibule,  but  whether  or 
not  it  extended  to  the  sides  thereof  does  not  appear  from  the 
testimony.  The  plaintiff  testified  that  it  would  require  less 
time  than  half  a  minute  to  make  the  turn.  He  also  testified 
that,  when  he  looked  north  and  saw  the  car  approaching,  he 
also  saw  some  people  at  the  southwest  comer  of  Third  and 
Locust  streets,  apparently  waiting  to  take  the  approaching 
car.  The  car  did  not  stop  there,  however,  and  there  is  testi- 
mony tending  to  show  that  no  warning  was  given  immediately 
before  the  collision  and  that  the  motorman  did  not  make  any 
attempt  to  lessen  the  speed  of  the  car  until  it  was  too  late  to 
avoid  the  collision;  furthermore,  that  there  was  nothing  to 
obstruct  the  motorman's  view  of  the  plaintiff's  vehicle. 
There  was  also  some  testimony  tending  to  show  that  the  car 
in  question  was  proceeding  at  about  twice  the  ordinary  rate 
of  speed. 

At  the  close  of  the  plaintiff's  evidence  the  court  granted  a 
nonsuit,  on  the  ground  that  the  plaintiff  should  have  looked 
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again  in  the  direction  of  the  approaching  car,  before  entering 
upon  the  tracks,  to  ascertain  whether  it  was  safe  to  attempt  to 
make  the  turn.  Judgment  was  entered  dismissing  the  com- 
plaintj  from  which  judgment  this  appeal  is  taken.  The 
error  assigned  is  the  ruling  of  the  court  in  granting  a  non- 
suit 

For  the  appellant  there  was  a  brief  by  Houghton  dc  Neelen, 
and  oral  argument  by  F.  W.  Houghton,  They  cited  Joyce, 
Electric  Law,  §§  570,  572,  594;  McCormack  v.  Nassau  E. 
E.  Co.  18  App.  Div.  333,  46  K  Y.  Supp.  230;  Indiaimpolis 
St.  R.  Co.  V.  Marschhe,  166  Ind.  490,  77  K  E.  945 ;  Indian- 
apolis  St.  R.  Co.  v.  Bolin,  89  Ind.  App.  169,  78  K  E.  210; 
^yiaiainson  v.  Old  Colony  St.  R.  Co.  191  Mass.  144,  77  K 
E.  656 ;  Tesch  v.  Milwaukee  E.  R.  &  L.  Co.  108  Wis.  593, 
608 ;  Hanlon  v.  Milwaukee  E.  R.  &  L.  Co.  118  Wis.  210, 
215,  217. 

Clarke  M.  Rosecrantz,  for  the  respondent,  contended,  inter 
^t  <iUa,  that  the  trial  court's  construction  of  ambiguous  testi- 
^*)  mony  wiU  rarely  be  disturbed.  Kamp  v.  Coxe  Bros.  &  Co. 
122  Wis.  206,  210.  The  law  condemns  the  plaintiffs  con- 
xluct  as  negligent  Dummer  v.  MilwmiJcee  E.  R.  &  L\  Co.  108 
Wis.  689 ;  Qvihl  v.  Whitcorrib,  109  Wis.  69,  75 ;  Ooldrmmh  v. 
Milwaukee  E.  R.  &  L.  Co.  123  Wis.  168.  The  fallowing 
cases  declare  that  when,  "as  established  by  the  result,"  a  trav- 
eler enters  upon  a  track  at  a  time  when  a  car  is  in  plain  sight, 
and  its  location  and  speed  such  as  to  make  some  diminution  of 
the  speed  of  the  car  necessary  in  order  to  insure  the  traveler's 
safety,  he  accepts  the  consequences  of  attempting  to  make  the 
crossing,  and  voluntarily  assumes  the  risk :  Flynn  v.  Eastern 
R.  Co.  83  Wis.  238,  245;  Hogan  v.  Winnebago  T.  Co.  121 
Wis.  123 ;  Watermolen  v.  Fox  River  E.  R.  £  P.  Co.  110  Wis. 
153,  155,  166;  Marshall  v.  0.  B.  &  W.  R.  Co.  125  Wis.  96; 
demons  v.  C,  St.  P.,  M.  &  0.  R.  Co.  137  Wis.  387. 

Babnes,  J.     The  evidence  fails  to  disclose  the  width  of  the 
street  or  the  distance  between  the  curb  and  the  south-bound 
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track.  It  is  in  many  respects  unsatisfactory,  apparently  be- 
cause the  witnesses  were  unable  to  express  themselves  under- 
standingly.  There  is  evidence  from  which  the  jury  might 
have  foxmd  that  when  the  plaintiff  took  his  seat  in  the  slei^ 
and  lifted  in  the  weight  to  which  the  horse  had  been  hitched, 
he  looked  north  and  saw  a  car  approaching  him  and  about  90O 
feet  distant^  with  an  intervening  street,  upon  the  comer  of 
which  several  people  were  standing,  apparently  for  the  pur- 
pose of  taking  the  car;  that  plaintiff  immediately  started  to 
turn  around,  but  did  not  look  again;  that  after  partially 
making  the  turn  his  back  would  be  toward  the  approaching 
car  and  his  vision  otherwise  obstructed ;  that  in  making  the 
turn  the  front  feet  of  the  horse  extended  just  beyond  the  east 
rail  of  the  south-bound  track;  that  the  length  of  time  that 
would  be  consumed  in  making  the  turn  and  clearing  the  track 
would  not  exceed  half  a  minute  and  might  be  somewhat  less ; 
that  the  car  was  running  at  an  excessive  rate  of  speed ;  and 
that  the  motorman  failed  to  use  reasonable  precaution  to  pre- 
vent the  collision.  There  was  also  some  testimony  in  the 
case  which  tended  to  show  that  the  car  was  somewhat  further 
away  from  the  plaintiff  than  he  thought  it  was  when  he  looked. 
The  question  is,  Do  the  facts  stated  present  so  clear  a  case 
of  want  of  ordinary  care  on  the  part  of  the  plaintiff  as  to  war- 
rant a  trial  court  in  saying  that  there  was  no  question  for  the 
jury  to  pass  upon  in  that  regard  ?  There  is  no  evidence  in  the 
case  tending  to  show  that  plaintiff  was  mistaken  in  estimating 
that  the  car  was  at  least  900  feet  away  from  him  when  he 
looked.  His  statement  of  the  time  it  wotild  take  him  to  turn 
around  so  as  to  dear  the  track  is  an  estimate,  but  does  not 
appear  to  be  an  imreasonable  one.  If  he  only  proceeded  at 
the  rate  of  two  miles  an  hour  he  would  travel  eighty-eight 
feet  in  half  a  minuta  It  would  seem  that  this  was  a  greater 
distance  than  it  was  necessary  for  him  to  traverse  in  order  to 
turn  his  vehicle  and  clear  the  tracL  Here  again  we  find 
great  uncertainty  in  the  testimony  as  to  the  distance  his  horse 
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in  fact  did  travel,  or  the  speed  at  which  it  traveled,  before  the 
collision.  The  speed  of  the  approaching  car  would  have  to 
slightly  exceed  twenty  miles  per  hour  in  order  to  travel  900 
feet  in  one  half  minuta  There  is  also  a  lack  of  testimony 
as  to  the  usual  and  customary  speed  of  cars  in  the  outskirts  of 
the  city,  and  plaintiff  does  not  give  us  the  benefit  of  any  knowl- 
edge or  experience  he  may  have  had  upon  the  subject.  The 
lack  of  evidence  on  certain  points  enumerated,  however,  does 
not  materially  assist  the  contention  of  respondent.  Unless 
there  is  enough  in  the  testimony  to  enable  a  court  to  say,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  the  nonsuit  should  not  have  been  granted  on  that 
ground. 

If  plaintiff  did  not  exercise  ordinary  care,  it  must  be,  as 
far  as  the  testimony  now  before  us  discloses,  because  he  failed 
to  look  again  at  the  approaching  car  before  driving  his  horse 
upon  the  tracks,  or  because  he  attempted  to  make  the  turn 
after  observing  that  the  car  was  but  900  feet  from  him. 
There  is  nothing  to  show,  directly  at  least,  that  he  drove  un- 
necessarily slow  or  that  he  continued  to  drive  along  the  track 
a  greater  distance  than  was  necessary.  The  testimony  of  the 
witness  Kraschinsky  is  somewhat  confusing  upon  the  latter 
point;  too  much  so,  we  think,  to  draw  any  reasonable  infer- 
ence therefrom. 

This  court  has  many  times  defined  the  duty  of  a  traveler  to 
look  and  listen  in  approaching  a  railway  track.  Two  such 
cases  have  been  decided  during  the  present  term  (demons 
V.  C,  St.  P.,  M.  &  0.  R.  Co.  137  Wis.  387,  119  IST.  W.  102, 
and  Smith  v.  C,  M.  &  St.  P.  B.  Co.  137  Wis.  97,  118  N.  W. 
638),  and  the  decisions  of  the  court  upon  this  point  are 
numerous ;  so  numerous  that  the  law  thereon  should  be  con- 
sidered settled  in  so  far  as  this  court  can  settle  it  But  the 
rule  is  to  be  applied  with  reason.  Manifestly  the  plaintiff 
could  make  no  accurate  estimate  of  the  speed  of  the  ap- 
proaching car  considering  the  time  of  day  and  where  he  was 
Vol.  138—4 
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with  reference  to  it  In  the  very  short  space  of  time  it  took 
him  to  swing  his  horse  from  the  curbing  to  the  car  tracks  the 
position  of  the  car  would,  in  all  probability,  no  more  indicate 
peril  than  did  its  position  when  he  did  look.  If  he  had 
been  mistaken  as  to  the  place  the  car  was  when  he  saw  it, 
and  it  was  in  fact  much  nearer  than  he  supposed,  the  peril 
might  be  avoided  by  a  second  look  before  driving  his  horse 
upon  the  track,  but  it  does  not  appear  that  he  was  mistaken. 
If  he  was  bound,  under  the  peculiar  circumstances  of  this 
case,  to  take  a  second  look,  it  was  because  he  was  negligent 
in  the  first  instance  in  concluding  to  attempt  to  turn  around. 

A  person  approaching  the  track  of  a  steam  railroad  is  bound 
to  look  for  approaching  trains,  and  must  use  his  sense  of  sight 
at  the  last  moment  of  opportunity  before  passing  the  line  be- 
tween safety  and  peril,  and  mere  diversion  of  attention  is  not 
a  suflBdent  excuse  for  failure  so  to  do.  He  is  not  at  liberty  to 
calculate  how  long  it  will  take  an  approadiing  train  to  reach 
the  crossing  if  running  at  a  lawful  and  usual  rate  of  speed. 
He  must  anticipate  that  it  may  be  running  at  an  excessive 
speed  and  may  reach  the  crossing  before  he  can  safely  pass  it 
Clemons  v.  C,  8t,  P.,  M.  &  0.  R.  Co.,  supra;  Ovhl  v.  Wkit- 
comb,  109  Wis.  69,  85  N.  W.  142 ;  Schroeder  v.  Wis.  Cent. 
B.  Co.  117  Wis.  33,  93  K  W.  837 ;  Koester  v.  C.  &  N.  W.  R. 
Co,  106  Wis.  460,  82  K  W.  295 ;  Schneider  v.  C,  M.  &  St. 
P.  R.  Co.  99  Wis.  378,  75  K  W.  169 ;  Hain  v.  C,  M.  &  St. 
P.  R.  Co.  135  Wis.  303,  116  K  W.  ^Q^,  Marshall  v.  0.  B.  & 
IF.  R.  Co.  125  Wis.  96, 103  K  W.  249. 

The  obligation  to  use  the  senses  of  sight  and  of  hearing  be- 
fore proceeding  to  cross  the  tracks  of  a  street  railway  com- 
pany is  no  less  mandatory  than  in  the  case  of  crossing  the 
tracks  of  a  steam  road.  Goldmarm  v.  Milwaukee  E.  R.  &  L. 
Co.  123  Wis.  168,  170,  101  K  W.  384;  Dummerv.  Miltmu- 
Teee  E.  R.  &  L.  Co.  108  Wis.  589,  84  N.  W.  853;  Tesch  v. 
Milwaukee  E.  R.  &  L.  Co.  108  Wis.  593,  84  K  W.  823 ; 
Watermolen  v.  Fox  River  E.  R.  &  P.  Co.  110  Wis.  153,  85 
N.  W.  603. 
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In  the  absence  of  any  showing  as  to  the  distance  the  plaint- 
iff's horse  traveled,  or  the  length  of  time  it  traveled  after  the 
plaintiff  looked  at  the  approaching  car  and  before  it  passed 
the  danger  line,  the  court  can  hardly  assume  that  the  failure 
to  look  a  second  time  was  negligence.  The  time  may  have 
been  so  short  that  the  distance  traveled  by  the  car  would  have 
been  a  negligible  factor  in  determining  whether  or  not  the 
turn  might  be  made  with  safety.  Contributory  negligence 
is  a  defense  that  must  ordinarily  be  shown  by  aflSbrmative  evi- 
dence or  by  logical  inference  from  such  evidence,  and  is  not 
established  by  a  mere  absence  of  proof.  Haetsch  v.  C.  &  N, 
W.  R.  Co.  87  Wis.  304,  58  N.  W.  393. 

Under  the  authorities  cited  and  many  others  that  might 
be  cited,  if  the  plaintiff  had  driven  on  the  tracks  of  a  steam 
railroad  under  the  circumstances  that  he  entered  upon  the 
tracks  of  the  street  railway  company  here,  the  court  might 
well  say,  as  a  matter  of  law,  that  he  was  guilty  of  contributory 
negligence.  And  this  leads  us  to  a  consideration  of  the  ques 
tion  whether  any  distinction  should  be  drawn  between  tlic 
two  dasses  of  roads,  particularly  where  one  is  operated  in  the 
busy  streets  of  the  city  of  Milwaukee.  Important  as  the 
street  railway  lines  are,  it  goes  without  saying  tiat  their  right 
to  the  use  of  public  streets  is  not  exclusive.  Cars  are  run  on 
such  lines,  particularly  at  certain  periods  of  the  day,  with 
great  frequency.  They  make  numerous  stops  and  do  not 
attain  that  high  velocity  that  is  required  on  steam  roads, 
where  stops  are  comparatively  infrequent  Street  cars  are 
usually  run  singly,  and,  necessarily,  are  run  at  times  with 
reference  to  obstructions  in  their  route.  Steam  roads  run 
comparatively  few  trains,  run  them  over  their  own  right 
of  way,  and  only  occasionally  cross  a  highway.  They  often 
run  at  great  speed,  and  are  usually  beavy  and  cumbersome 
and  cannot  be  readily  brought  to  a  standstill.  This  question 
was  considered  in  Tesch  v.  Milvmvkee  E,  R.  &  L.  Co.,  supra, 
and  while  no  comparison  is  made  between  the  two  classes  of 
roads,  what  is  there  held  is  not  in  accord  with  the  cases  defin- 
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ing  what  is  negligence  in  attempting  to  cross  the  tracks  of  a 
steam  road.     It  is  said: 

"A  person  desiring  to  cross  a  street-car  track  in  advance 
of  an  approaching  car  has  the  right  of  way  if,  calculating  rea- 
sonably from  the  standpoint  of  a  person  of  ordinary  care  and 
intelligence  so  circumstanced,  he  has  suflScient  time,  proceed- 
ing reasonably,  to  clear  the  track  without  interfering  with 
the  movement  of  the  car  to  and  past  the  point  of  crossing, 
assuming  that  it  is  moving  at  a  reasonable  and  lawful  rate 
of  speed.  If  a  person,  exercising  his  judgment  as  indicated, 
attempts  to  cross  the  track,  and  it  turns  out  that  he  has  mis- 
calculated, he  cannot  be  held  guilty  of  a  breach  of  duty  to 
exercise  ordinary  care.  If  in  the  circumstances  stated,  other 
than  the  speed  of  the  car,  the  car  is  approaching  at  an  unlaw- 
ful rate  of  speed,  and  it  is  observable  by  the  person  about  to 
cross  the  track,  by  the  exercise  of  ordinary  care,  he  must  take 
that  into  consideration  in  determining  whether  there  is  time 
to  safely  clear  the  track;  the  duty  to  exercise  ordinary  care 
for  his  own  protection  not  being  excused  by  the  fault  of  any- 
body else." 

This  rule  is  manifestly  sound  if  ordinary  care  is  "such  care 
as  persons  of  ordinary  care  and  prudence  observe  in  their 
business,''  or  "sudb  care  as  the  great  mass  of  mankind,  or  the 
majority  of  mankind,  observe  in  the  transactions  of  human 
life,"  under  the  same  or  similar  circumstancea  Dreher  v. 
FitcKburg,  22  Wis.  675 ;  Duthie  v.  Waslihum,  87  Wis.  231, 
233,  58  N.  W.  380 ;  Nass  v.  Scliulz,  105  Wis.  146,  81  K  W. 
133 ;  Eayes  v.  C,  M.  &  St.  P.  R.  Co.  131  Wis.  399,  111  N. 
W.  471.  A  court  cannot  say,  as  a  matter  of  law,  that  persons 
of  ordinary  care  using  the  streets  of  the  city  of  Milwaukee  do 
not  observe  the  distance  cars  are  from  the  crossings  and  the 
probable  rate  of  speed  at  which  they  are  proceeding  and  do 
not  calculate  whether  there  is  sufficient  time  to  cross  the  tracks 
in  advance  of  the  car.  If  they  did  not  do  so,  and  waited  until 
all  cars  were  out  of  sight,  they  might  find  it  difficult  to  oioss 
at  alL 

The  plaintiff  had  almost  cleared  the  track  when  his  vehicle 
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was  struck.  A  few  steps  further,  as  we  read  the  testimony, 
would  have  placed  him  out  of  danger.  If  it  is  true,  as  one 
witness  testified,  that  the  car  proceeded  at  twice  the  ordinary 
rate  of  speed,  and  that  plaintiff  could  not  determine  from  his 
location  that  the  car  was  running  at  such  an  excessive  speed, 
it  would  seem  to  be  a  fair  question  for  the  jury  to  say  whether 
he  was  guilty  of  negligence  in  attempting  to  make  the  turn. 
Considering  the  facts  as  shown  on  this  trial,  and  they  are  un- 
satisfactory in  many  important  particulars,  we  think  the  court 
should  have  permitted  the  jury  to  say  whether  or  not  the 
plaintiff  was  negligent  in  attempting  to  turn  around  in  the 
manner  in  which  he  did,  the  car  which  injured  him  being  900 
feet  distant  from  him  at  the  time  he  started  to  make  the  turn. 
By  the  Court. — ^Judgment  is  reversed,  and  cause  remanded 
for  a  new  triaL 


State,  Appellant,  vs.  Schmidt,  Respondent 

January  27 — Fel^ruary  16,  1909. 

Physicians  and  surgeons:  Registration:  Review  of  decision  of  Board 
of  Medical  Examiners:  Who  are  "reputable  physicians.** 

1.  Ch.  422,  Laws  of  1905,  giving  to  the  circuit  courts  jurisdiction 

to  annul  any  certificate  of  registration  procured  from  tlie  Wis- 
consin State  Board  of  Medical  Examiners  by  fraud  or  perjury 
or  issued  through  error  of  the  board,  does  not  contemplate  a 
trial  de  novo  of  the  questions  presented  to  the  board.  The  term 
"error"  is  used  therein  in  the  sense  in  which  it  is  ordinarily 
understood  as  applied  to  trials  in  courts  before  juries, — ^that  is, 
aside  from  jurisdictional  errors  such  as  would  render  the  de- 
cision void,  it  is  confined  to  such  absence  of  evidence  in  sup- 
port of  the  board's  decision  that  in  no  reasonable  view  thereof 
could  its  decision  be  justified,  or  prejudicial  refusals  to  admit 
or  exclude  evidence,  or  other  prejudicial  misapprehensions  of 
law. 

2.  The  term  "physician,"  as  used  in  ch.  87,  Laws  of  1899,  providing 

for  registration  of  reputable  resident  physicians  who  were  on 
July  1,  1897,  in  the  actual  practice  of  medicine  in  this  state, 


Digitized  by  VjOOQIC 


54  SUPREME  COURT  OF  WISCONSIN.      [Feb. 

".';  state  V.  Schmidt,  138  Wis.  5a 

Includes  any  person,  of  whatever  school  or  of  no  known  school, 
engaged  in  good  faith  in  treating  human  ills  by  any  remedy 
or  remedies,  however  simple,  so  as  to  be  known  among  the 
people  as  a  physician, — especially  in  view  of  ch.  264,  Laws  of 
1897  (referred  to  in  the  act  of  1899),  wherein  the  term  is  ex- 
pressly defined  as  Including  every  person  **who  shall,  for  a 
fee,  prescribe  drugs  or  other  medical  or  surgical  treatment 
for  the  cure  or  relief  of  any  wound,  fracture,  bodily  injury,  in- 
firmity or  disease." 

3.  The  term  "reputable,"  as  used  in  said  ch.  87,  Laws  of  1899,  means 

reputable  in  the  common  lexical  sense,  and  does  not  necessarily 
imply  graduation  from  a  reputable  medical  college  or  member- 
ship in  an  incorporated  medical  society. 

4.  In  this  case  a  certificate  of  registration  issued,  under  ch.  87» 

Laws  of  1899.  upon  competent  proof,  to  one  who  stated  in  his 
application  that  he  belonged  to  the  "physio-medical  and  hydro- 
pathic" school,  is  held  not  to  have  been  issued  through  error 
of  the  Board  of  Medical  Examiners. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ltjdwio,  Circuit  Judge.     Affirmed. 

Action  under  ch.  422,  Laws  of  1905,  to  revoke  a  certificate 
of  registration  of  defendant  as  a  resident  practicing  physi- 
cian of  this  state  July  1,  1897,  such  registration  being  under 
ch.  87,  Laws  of  1899.  The  material  questions  raised  by  the 
pleadings  were :  First  Did  defendant  by  fraud  or  perjury,, 
or  both,  induce  the  Board  of  Medical  Examiners  to  act  favor- 
ably upon  his  application  for  registration  ?  Second.  Did  the 
Board  of  Medical  Examiners  commit  error  in  deciding  in  de- 
fendant's favor  upon  his  application  ? 

There  was  much  evidence  tending  to  show  defendant,  when 
he  made  his  application  and  during  the  time  he  had  held  him- 
self out  as  a  medical  practitioner,  was  not,  in  the  general  sense, 
an  educated  or  well-trained  man  in  the  profession  of  medicine 
and  surgery,  or  either,  and  that  his  nonprofessional  education 
was  quite  limited,  but  that  at  the  time  of^his  application  for 
registration  he  held  a  diploma  of  a  pretended  medical  college^ 
located  at  Chicago,  Dlinois,  styled  "The  Independent  Col- 
lege," which  taught  the  kind  of  treatment  called  Physio- 
^fedical  Hydropathic;  that  of  treating  diseases  by  simple 
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remedies,  teas  of  various  kinds  and  nonpoisonous  drugs  of  a 
cathartical  nature,  and  by  use  of  water  in  a  great  variety  of 
ways;  that  lie  studied  a  considerable  length  of  time  in  Ger- 
many and  in  this  coimtry  with  physicians  and  surgeons  of  the 
standard  schools,  studied  also  from  books ;  attended  for  a  time 
the  Milwaukee  Medical  College ;  took  a  correspondence  course 
with  the  Independent  College  of  Chicago ;  attended  a  few  lec- 
tures there;  and  obtained  from  such  college  its  regular  di- 
ploma and  the  degree  of  M.  D.  as  a  physio-medical  man  and 
hydropath.     Further  that  he  obtained  from  such  college  after 
it  conferred  upon  him  such,  the  degree  of  Ph.  D.  for  presen- 
tation of  an  original  paper  on  hydropathy ;  that  when  he  ob- 
tained such  degrees  he  was  well  posted  in  the  physio-medical 
and  hydropathic  school  and  opened  an  oflSce,  holding  himself 
out  as  a  physician,  and  thereafter  practiced  according  to  such 
school.    There  was  evidence  tending  to  prove  that  the  so-called 
Independent  College  had  no  worth-while  standing,  with  the 
profession  generally,  at  the  time  defendant  obtained  his  di- 
ploma, nor  thereafter,  and  that  the  Board  of  Medical  Exam- 
iners knew  that  fact  when  they  decided  upon  the  application. 
There  was  further  evidence  to  the  effect  that  defendant  made 
his  application  in  writing  under  oath,  as  required  by  the  rules 
of  the  board ;  that  the  application  stated  he  was  a  resident 
practicing  physician  of  this  state  July  1,  1897,  of  the  physio- 
medical  hydropathic  school,  holding  the  degrees  of  M.  D.  and 
Ph.  D.  from  the  Independent  College.     There  was  further 
evidence  that  the  truth  of  the  facts  stated  in  the  application, 
as  to  defendant  having  been  a  resident  practicing  physician 
at  the  time  stated,  according  to  the  practice  adopted  by  the 
board,  was  verified,  as  was  the  moral  character  and  reputa- 
bility  of  defendant,  by  the  testimony  of  a  reputable  physician 
and  a  nonprofessional  man,  and  on  the  faith  thereof,  regard- 
less of  defendant's  diploma,  he  was  registered  to  practice  and 
the  certificate  was  issued.     There  was  no  controversy  on  the 
evidence  but  that  defendant  was,  on  the  Ist  day  of  July,  1897, 
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in  the  business,  in  litis  state,  of  treating  diseases  by  the  simple 
methods  used  by  his  school,  and  no  question  but  that,  at  the 
time  of  his  application,  he  was  a  man  of  good  moral  character, 
and  that  the  two  witnesses  who  supported  the  allegations  of 
the  petition  did  so  honestly  and  with  general  knowledge  of 
the  facts.  On  this  state  of  the  case  the  trial  court,  on  motion 
of  defendant's  counsel  for  a  directed  verdict  in  his  favor,  de- 
cided that  the  board  did  not  commit  error  in  deciding  the  ap- 
plication and  were  not  imposed  upon  by  defendant,  and,  ac- 
cordingly, granted  the  motion. 

For  the  appellant  there  was  a  brief  by  the  Attorney  General 
and  A.  C.  Backus,  district  attorney,  and  A.  C.  Umbreit,  of 
counsel,  and  oral  argument  by  Mr.  Umbreit,  They  con- 
tended, inter  alia,  that  under  the  act  of  1899  only  the  follow- 
ing persons  were  entitled  to  registration :  All  persons  versed 
or  skilled  in  the  art  of  healing,  possessing  some  evidence  of 
competent  knowledge  of  the  human  system,  the  diseases  to 
which  it  is  subject  and  the  proper  remedy  for  their  cure  or 
alleviation,  such  evidence  consisting  either  In  a  diploma  from 
a  reputable  medical  collie,  or  a  certificate  of  membership  in 
the  State  Medical  Society,  or  in  some  county  medical  society 
legally  organized  in  this  state,  provided  they  possessed  such 
evidence  of  qualification  and  were  in  the  actual  practice  of 
medicine  on  the  1st  day  of  July,  1897,  and  at  the  time  they 
made  application  for  registration.  Sutton  v.  Facey,  1  Mich. 
243;  State  ex  rel  Coffey  v.  Chittenden,  112  Wis.  569,  577; 
State  ex  rel.  Granville  v.  Gregory,  83  Mo.  123. 

M.  T.  Halphide,  for  the  respondent. 

Marshall,  J.  Ch.  264,  Laws  of  1897,  provided  for  a 
state  board  of  medical  examiners  and  required  all  beginning 
to  practice  medicine  or  surgery  in  this  state  after  July  1, 
1897,  to  first  procure  a  certificate  of  qualification  from  such 
board.  It  did  not  deal  in  any  respect  with  members  of  the 
profession  in  actual  practice  in  this  state  on  such  date. 
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Ch.  87,  La\vs  of  1899,  enlarged  the  scope  of  the  board's 
jurisdiction  by  making  the  privilege  of  every  person  who  was 
a  resident  practicing  physician  in  this  state  July  1,  1897,  to 
continue  in  such  practice,  contingent  upon  his  obtaining  a 
certificate  of  qualification  from  the  board  within  a  prescribed 
time  and  becoming  duly  registered  with  the  board.  The  law 
prescribed,  as  a  condition  of  granting  the  certificate,  that  the 
application  should  be  made  therefor  and  the  applicant  submit 
in  support  thereof  hia  "diploma  or  other  credential  or  evi- 
dence of  qualification'*  and  be  a  "reputable  resident  physician 
or  surgeon  of  good  moral  character  who  was  on  the  first  day  of* 
July,  1897,  in  the  actual  practice  of  medicine  or  surgery  in 
the  state  of  Wisconsin.''  In  mandatory  language  the  board 
was  required,  upon  such  application  being  made  by  a  person 
competent,  as  provided  in  the  law,  to  make  it  and  supported 
by  the  evidence  of  qualifications  prescribed,  to  grant  the  regis- 
tration and  certificate. 

Ch.  422,  Laws  of  1906,  gave  the  circuit  courts  of  this  state 
jurisdiction  to  annul  any  certificate  obtained  as  aforesaid,  in 
case  of  the  issuance  thereof  resulting  from  error  of  the  board 
or  fraud  or  perjury,  the  issues  of  fact  to  be  determined  by  a 
jury,  if  desired  by  either  party. 

From  the  foregoing  it  will  be  seen  that  the  Board  of  Medi- 
cal Examiners,  in  acting  upon  respondent's  application,  was 
required  to  decide,  by  the  exercise  of  jtowt-judicial  authority, 
first,  whether  respondent  was,  July  1, 1897,  a  resident  physi- 
cian or  surgeon  and  actually  engaged  in  practice  in  this  state; 
second,  whether  he  was,  at  the  time  of  the  application,  a  repu- 
table physician  or  surgeon ;  third,  whether  he  was  a  man  of 
good  moral  character. 

The  board  was  left  free  to  prescribe  its  own  rules  of  pro- 
cedure, governed  only  by  the  requirement  that  the  applicant 
should  submit  the  evidence  of  his  qualification.  That,  in  the 
broadest  sense  the  language  can  be  reasonably  viewed,  related 
to  all  of  the  three  matters  of  fact  mentioned.     It  might  pos- 
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sibly  be  held  more  restrictive,  but  for  the  purposes  of  this^ 
case  the  broader  view  vrill  be  taken  to  be  the  correct  one. 

The  board  made  rules  respecting  the  manner  of  making- 
applications  for  registration  and  the  manner  of  proof,  consist- 
ent with  the  law.  There  is  no  question  that,  if  the  jurisdic- 
tion of  the  board  was  duly  invoked  under  its  rules,  no  error 
was  committed  by  it  in  entertaining  the  matter.  The  require- 
ment as  to  quantum  of  proof  was  satisfied  as  indicated  in  the 
statement  There  was  sworn  testimony  of  respondent  and  two 
others,  one  being  a  physician  in  good  standing,  as  to  his  pro- 
'fessional  status  being  as  he  represented  it,  July  1,  1897.  The 
board  had  the  further  testimony  of  the  two  witnesses  as  to- 
respondent  being  a  "reputable  physician  or  surgeon,  of  good 
moral  character,"  and  worthy  of  professional  recognition.  It 
had  before  it  sworn  evidence  as  to  the  college  which  granted 
the  d^rees  of  M.  D.  and  Ph.  D.  and  the  kind  of  treatment 
of  human  infirmities  respondent  pretended  to  be  skilled  in, 
and  that  was  indicated  by  reference  to  the  college  which  grad- 
uated him,  or  pretended  to  have  graduated  him.  With  all 
that  in  hand,  which  comprised  all  proofs  of  the  nature  com- 
monly required,  and  with  a  general  idea  that  the  college  con- 
ferring the  degrees  was  not  regarded  as  creditable,  by  physi- 
cians at  least  of  the  standard  schools  of  medicine  or  according 
to  the  requirements  of  our  statutes,  the  decision  was  made. 
Not  particularly  upon  the  strength  of  the  college  being  repu- 
table, but  upon  "practice"  and  other  proofs. 

In  the  further  consideration  of  this  case  we  must  appreciate 
that  the  act  of  1905  did  not  contemplate  a  trial,  de  novo,  of 
the  questions  presented  to  the  board.  Aside  from  whether  it 
was  imposed  upon  by  fraud  or  perjury,  the  scope  of  the  trial 
was  limited,  by  the  act,  to  the  question  of  whether  the  board 
committed  error.  Just  what  the  legislature  intended  by  the 
use,  unexplained,  of  the  word  "error'^  may  admit  of  some 
doubt,  but  we  are  constrained  to  believe  that  the  term  was  used 
in  the  sense  in  which  it  is  ordinarily  understood  as  applied  to 
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trials  in  courts  before  juries.  That  is,  aside  from  jurisdic- 
tional errors  in  the  limited  sense  of  such  as  "wotdd  render  the 
decision  void,  it  is  confined  to  such  absence  of  evidence  in 
support  of  the  board's  decision  that,  in  no  reasonable  view 
thereof,  could  its  decision  be  justified,  or  prejudicial  refusals 
to  admit  or  exclude  evidence,  or  other  prejudicial  misappre- 
hensions of  law ;  error  which  might  properly  be  denominated 
jurisdictional,  as  regards  trials  before  qvasi-judidsLl  bodies, — 
errors  which,  in  the  general  sense,  are  purely  judicial,  in 
the  sense  that  a  decision  is  binding  on  all  concerned,  till  set 
aside  by  some  proper  proceedings  for  that  purpose. 

Now,  no  claim  is  made  but  that  the  board  exacted  and  re- 
ceived competent  proof  upon  all  questions  it  was  called  upon 
to  decide.  There  can  be  no  question  but  that  the  board  was 
warranted  in  deciding  as  it  did,  unless  its  conception  of  what 
the  term  "physician"  and  the  term  "reputable"  mean  as  used 
in  the  law  is  wrong.  That  it  did  not  understand  the  term 
^'physician,"  as  applied  to  persons  practicing  the  healing  art 
July  1,  1897,  referred  only  to  such  as  possessed  that  technical 
knowledge  of  the  human  system  and  knowledge  of  drugs  and 
other  remedies  and  how  to  administer  them,  commonly  sup- 
posed to  be  possessed  by  members  in  good  standing  of  the  great 
schools  of  medicine,  is  evident,  because  they  knew,  or  had 
good  reason  to  know,  that  the  Independent  College  did  not  - 
afford  preparation  for  the  profession  of  that  sort,  and  they* 
were  fully  informed  by  respondent's  disclosures  that  he  made 
no  pretense  of  belonging  to  any  other  school.  The  board  must 
have  supposed  that  a  person,  treating  human  infirmities  by 
the  remedies  suggested  by  the  term  "physio-medical  and  hy- 
dropathic," July  1,  1897,  was  a  "physician,"  within  the 
meaning  of  the  statute.  It  was  in  that  sense  respondent  used 
the  term  in  his  application.  If  under  the  law  it  was  proper 
to  so  use  it,  certainly  he  cannot  be  accused  of  having  imposed 
upon  the  board,  nor  the  board  be  rightly  held  to  have  oom- 
raitted  error  in  deciding  in  his  favor  on  that  point 
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It  is  a  wast©  of  time,  in  our  judgment,  to  view  the  term 
"^pliysioian"  from  the  standpoint  of  members  of  the  profession 
belonging  to  the  few  great  schools.  It  may  be  admitted  that 
many,  and  perhaps  most,  of  them  think  that  no  other  healer 
should  be  known  as  a  '^physician"  or  should  be  allowed  to 
treat  human  ills  for  pay.  It  may  be  further  admitted  that 
judicial  and  other  definitions  of  the  term  may  be  found  quite 
in  harmony  with  that  view.  The  learned  counsel  for  appel- 
lant refers  to  such,  notably  Sutton  v.  Facey,  1  Mich.  243. 
If  either  need  we  go  to  the  lexical  definitions,  where  we  would 
find  a  wide  range,  down  to  the  simple  definition,  "one  who 
iidministers  medicine  to  cure  disease.'^  That  medicine  in- 
cludes anything,  however  simple,  "administered  in  the  treat- 
ment of  disease,''  and  that  disease  includes  any  kind  of  dis- 
order of  the  human  system,  needs  no  support  other  than  our 
<5ommon  knowledge. 

Manifestly,  the  l^slature  conceived  that  it  was  dealing 
with  the  entire  class  of  persons  known  as  physicians,  in  the 
broadest  sense  of  the  term,  not  in  any  narrow  sense,  which 
would  favor  those  claiming,  and  perhaps  entitled  to,  superior 
-distinction.  The  purpose  was  very  far  from  that  of  creating 
a  monopoly  in  favor  of  special  schools  of  medicine.  The  term 
was  evidently  used  in  its  proper  sense,  that  of  including  any 
person  of  whatever  school,  and  whether  belonging  to  any 
known  school,  engaged,  in  good  faith,  in  treating  human  ills 
by  any  remedy  or  remedies,  however  simple,  so  as  to  be  known 
among  the  people  as  a  physician. 

What  has  been  said  as  to  the  legislative  meaning  is  mani- 
fest, in  our  judgment,  from  the  very  fact  alone  that  it  was 
dealing  with  an  existing  condition  whidb  it  did  not  intend  to 
<li8turb  except  to  the  extent  of  weeding  out  disreputable  and 
immoral  characters.  But  that  is  placed  beyond  all  reason- 
able doubt  by  the  fact  that  the  law  of  1897,  to  which  the  law 
of  1899  referred,  expressly  defined  the  term,  making  it  in- 
-dude  eveiy  person  "who  diall,  for  a  fee,  prescribe  drugs  or 
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other  medical  or  svrgieal  treatment  for  the  cure  or  relief  of 
any  wound,  fracture,  bodily  injury,  infirmity  or  disease.'^ 
Sec  7,  ck  264,  Laws  of  1897  (sec.  1435/,  Stats.  1898). 

It  follows  tliat  respondent,  clearly,  did  not  falsely  pretend 
that  he  was  a  physician  July  1,  1897,  nor  did  the  board  err 
in  deciding  that  he  was  such. 

There  being  no  question  but  that  respondent's  character  for 
morality  was  amply  and  honestly  established  before  the  board, 
there  is  only  left  to  be  determined  whether  the  board  had  the 
proper  conception  of  the  term  "reputable,'^  and,  if  so,  whether 
it  was  imposed  upon  by  false  evidence  as  to  the  fact 

That  the  board  was  not  imposed  upon  is  dear,  unless  the 
term  "reputable"  as  used  in  the  corroborating  testimony,  as 
contended  by  appellant's  counsel,  necessarily  suggests,  as 
matter  of  law,  graduation  from  a  reputable  medical  college, 
or  membership  in  an  incorporated  medical  society  under  the 
laws  of  this  state.   ' 

That  the  professional  corroborating  witness  did  not  so  un- 
derstand the  term  is  evident,  and  that  the  board  did  not  so 
imderstand  it  is  likewise  evident,  from  the  fact  that  it  r^s- 
tered  respondent  on  "practice."  It  did  not  give  significance 
to  his  diploma;  it  did  not  require  any  specific  evidence  as  to 
membership  in  a  medical  society,  and  its  practice  in  that  re- 
spect was  the  same  as  in  cases  generally,  of  which  it  had  hun- 
dreds. So  no  fraud  was  committed  on  the  board,  intentional 
or  otherwise. 

Did  the  board  commit  error  as  to  the  meaning  of  the  term 
"reputable"?  Here  is  the  bone  of  appellant's  contention. 
The  daim  is  not  new,  nor,  from  any  worth-while  standpoint 
of  the  medical  profession,  is  it  strictly  reputable  to  insist  that 
a  physician  or  surgeon,  however  learned  in  fact,  and  however 
distinguished  for  his  actual  accomplishments  in  relieving 
human  suffering  and  curing  human  ills,  is  disreputable  un- 
less he  belongs  to  some  incorporated  medical  society  or  holds 
a  diploma  from  some  reputable  medical  school.     We  may  well 
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know  that  it  is  possible  that  there  are  some  very  eminent  out- 
side men,  so  to  speak,  and  probably  were  in  the  infancy  of  the 
regulation  system  we  are  dealing  with,  whose  very  shoes,  in  a 
professional  sense,  neither  any  one  of  many  members  of  in- 
•corporated  medical  societies,  nor  holders  of  diplomas  from 
reputable  colleges,  nor  the  faculties  of  such  colleges,  is  worthy 
to  untie.  This  court  has  said,  and  other  courts  have  said, 
that  the  term  "reputable"  as  used  in  the  statute  has  no  such 
legal  and  technical  meaning  as  counsel  for  appellant  claims 
for  it  Therefore,  until  the  legislature  shall  have  unmis- 
takably used  it  in  such  sense,  no  such  meaning  can  be  given 
thereto  by  judicial  construction. 

The  word  "reputable"  has  a  plain,  ordinary  meaning  hav- 
ing reference  to  general  character  for  some  honorable  work. 
Whether  one  is  reputable  or  not,  means  whether  he  is  worthy 
of  praise  or  not  in  the  particular  line  under  consideration.  It 
involves  a  mere  question  of  fact,  determinable  by  the  com- 
mon idea  of  men  competent  to  judge,  based  on  knowledge  or 
reasonable  means  of  knowledge.  In  State  ex  rel.  Coffey  r. 
Chittenden,  112  Wis.  669,  88  N.  W.  587,  this  court  rejected 
the  idea  now  pressed  upon  our  attention,  holding  that  the  term 
is  not  used  in  the  law  in  any  restrictive  and  particular  sense, 
but,  broadly,  to  convey  the  common  meaning,  generally 
ascribed  thereto  in  everyday  ordinary  expressions  calling  for 
its  use.  People  ex  rel,  Sheppard  v.  III.  State  Board,  110  111. 
180,  is  to  the  same  effect.  Reputable  means  reputable  in  the 
common  lexical  sense  and  nothing  else.  If  one  is  -regarded 
as  honorable  and  praiseworthy  as  a  member  of  the  medical 
profession,  of  whatever  school,  or  whether  classed  with  any 
particular  school,  by  reason  of  the  character  of  his  work  and 
his  conduct  professionally,  he  satisfies  the  statutory  essentials 
of  reputability  as  to  his  particular  line,  though  he  may  never 
have  crossed  the  threshold  of  a  medical  college  or  been  a 
member  of  any  medical  society. 

Thus  it  will  be  seen  the  board,  on  this  branch  of  the  in- 
quiry, was  neither  imposed  upon  nor  did  commit  error. 
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Whether  as  matter  of  fact,  as  an  original  matter,  respond- 
'Cnt  possessed  the  qualifications  one  would  expect  to  charac- 
terize a  physician  or  not,  as  before  indicated,  was  not  for  the 
-circuit  court,  nor  is  it  for  this  court  to  decide.  The  board 
had  full  authority  to  inquire  into  the  matter.  If  the  proofs 
produced  before  it  were  honestly  produced ;  if  it  was  not  im- 
posed upon,  and  had  evidence  before  it  on  all  material  points 
and  had  reasonable  grounds  on  such  evidence  for  its  decision, 
as  in  our  judgment  the  proofs  in  the  circuit  court  established 
without  reasonable  question,  then,  of  course,  the  verdict  was 
properly  directed.  It  is  the  opinion  of  the  oomt  that  the 
-error  complained  of  must  be  held  not  well  taken. 

By  the  Court, — The  judgment  is  affirmed. 

SiEBECKEB,  J.,  dissents. 


IsAACSOiT^  Appellant,  vs.  Wisconsin  Telephone  Company, 

Respondent 

January  27 — February  16, 1909. 

J£a9ter  and  servant:  Liability  for  injury  from  defective  appliance, 

A  platform  four  feet  square  with  a  rope  at  each  corner  by  which 
it  was  to  be  tied  at  the  proper  height  to  projections  on  tele- 
phone poles  was  furnished  by  a  telephone  company  to  its  cable 
splicer  and  his  assistant,  to  be  kept  in  their  custody  and  used 
in  their  work.  After  it  had  been  in  use  by  them  for  several 
months  one  of  the  ropes  parted,  precipitating  them  to  the 
ground,  and  the  assistant  was  injured.  Held,  that  the  platform 
being  a  mere  appliance,  sufficient  when  furnished,  and  the  ex- 
tent of  the  wear  and  weakening  of  its  ropes  being  better  known 
to  the  employees  who  used  it  than  to  any  one  else,  the  em- 
ployer was  not  liable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
Icee  county:  Obeen  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  for  personal  injury  arising  under  the  following 
facts:  Plaintiff  was  employed  as  helper  or  assistant  cable 
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splicer,  in  which  employment  it  was  the  duty  of  the  splicer 
and  himself  to  go  about  the  system  and  splice  cables,  many  of 
them  at  a  considerable  elevation,  in  which  case  the  work  had 
to  be  done  on  one  of  the  telephone  poles.  Among  the  appli- 
anoee  and  tools  furnished  the  two  men  to  perform  their  work 
was  a  platform,  about  four  feet  square,  with  a  rope  about 
eight  feet  long  through  each  comer  thereof,  which  platform^ 
when  necessary,  they  hoisted  to  the  proper  height  and  tied,  by 
means  of  the  four  ropes,  to  projections  from  the  pole.  Plaint- 
iflF  had  been  working  at  this  kind  of  employment  nearly  four 
months,  and  as  helper  to  the  same  splicer  about  three,  when  on 
the  day  in  question  they  hoisted  the  platform  to  a  height  of 
about  twenty-five  feet,  and  the  splicer  secured  it  in  position  by 
tying  the  ropes  to  the  iron  steps  in  the  pole,  and  undertook 
to  perform  certain  work  in  splicing  a  cable.  The  plaintiff, 
at  the  direction  of  the  splicer,  ascended  the  pole  to  aid  in  the 
work  and  took  position  with  the  former  upon  the  platform. 
A  few  minutes  thereafter  one  of  the  ropes  parted  and  the  two 
men  were  precipitated  to  the  ground  and  injured.  The  neg- 
ligence claimed  was  in  the  failure  to  supply  the  plaintiff  with 
a  safe  place  to  work,  in  that  the  rope  which  parted  had  be- 
come weakened  and  defective  and  not  adequate  to  support  the- 
platform.  Some  evidence  was  offered  tending  to  show  that 
said  rope  was  old  and  weakened  at  the  time  of  the  accident 
The  platform  had  been  in  the  manual  care  and  possession  of 
the  two  men  throughout  the  entire  time  of  plaintiff's  employ- 
ment as  helper  to  this  particular  splicer,  and  of  the  latter  for 
some  time  before. 

At  the  close  of  the  plaintiff's  evidence  the  court,  on  motion, 
entered  judgment  of  nonsuit,  from  which  the  plaintiff  ap- 


For  the  appellant  there  was  a  brief  by  Caarott  &  OarroU, 
and  oral  argument  by  W.  J.  OarroU. 

For  the  respondent  there  was  a  brief  by  MiUer,  Mack  £^ 
FairchUd,  and  oral  argument  by  A.  W.  Fairchild. 
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Dodge,  J.  The  platform  in  question  was  very  obviously  a 
mere  appliance  furnished  to  plaintiff  and  his  co-worker  to  be 
retained  by  them  in  their  possession  like  other  tools  and  to  be 
used  when  necessary  in  accomplishing  the  work  on  which  they 
were  employed.  6oUz  v.  M.,  L.  8.  &  W.  B.  Co.  76  Wis. 
136,  44  K  W.  752 ;  Van  den  Eeuvel  v.  Nat.  F.  Co.  84  Wis. 
636,  54  K  W.  1016;  EoveUmd  v.  Ned.  B.  Works,  134  Wis. 
342,  348,  114  N.  W.  795;  BxdlerSf.  Townsend,  126  K  T. 
105,  26  K  E.  1017;  Button  v.  EoUbrooTc,  C.  &  D.  C.  Co. 
139  Fed.  734.  It  differed  in  no  degree  from  a  ladder  with 
which  to  accomplish  similar  work,  nor  in  principle  from  the 
climbers  to  attach  to  their  feet,  or  the  other  tools  carried  by 
them.  It  was  simplicity  itself,  at  least  with  reference  to  the 
defect 'complained  of.  A  board  platform  with  four  pieces  of 
rope  in  the  comers,  which  ropes  were  handled  and  used  by 
the  employees  every  time  they  had  occasion  to  use  the  plat- 
form, and  of  the  extent  of  the  use  and  wear  of  which  they 
knew  better  than  anybody  else,  obviously  falls  within  the  rea- 
son of  the  rule  expressed  in  Stork  v.  Charles  Stolper  0.  Co. 
127  Wis.  318,  106  K  W.  841 : 

"This  exemption  [of  the  employer]  from  liability  is,  we  • 
believe,  in  all  cases  based  upon  the  condition  that  the  defect 
and  peril  are  such  that  no  superiority  of  knowledge  in  the 
master  over  the  employee  exists  or  can  be  presumed.  .  .  .  An- 
other qualification  of  the  master's  liability  indulged  in  case 
of  such  simple  tools  and  appliances  is  exemption  from  a  duty 
to  inspect  to  ascertain  the  development  of  defects  or  disrepair 
in  the  course  of  their  use,  based  also  upon  the  assumption  that 
such  conditions  are  as  much  within  the  observation  of  the 
employees  as  of  the  master,  if  not  more  so." 

Whether  original  insufficiency  of  so  simple  and  commonly 
known  an  article  as  a  piece  of  rope  would  cast  liability  on 
the  employer  need  not  be  discussed,  for  the  undisputed  evi- 
dence excludes  such  situation.  This  rope  had  been  furnished 
and  had  proved  sufficient  for  several  months,  during  which  had 
occurred,  necessarily  and  of  course,  some  measure  of  impair- 
Vou  138—5 
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ment  from  exposure  to  weather  and  from  friction  and  wear. 
The  master,  a  corporation,  having  delivered  this  appliance 
over  to  the  two  men,  plaintiflF  and  another,  to  be  kept  in  their 
custody  and  used  by  them,  could  gain  information  of  the  de- 
velopment of  such  a  defect  as  the  progressive  impairment  or 
weakening  of  the  rope  only  through  the  eyes  of  those  em- 
ployees themselves.  They  knew  the  extent  and  frequencr^  of 
its  use  and  could  observe,  as  no  one  else  could,  the  develop- 
ment of  any  such  defect  in  any  of  the  four  ropes.  No  dis- 
tinction exists  between  this  and  the  case  of  a  weakened  rung 
in  a  ladder,  a  worn  handle  or  a  loosened  head  of  a  hammer,  or 
a  dulled  canthook  or  pinchbar,  all  of  which  have  been  held  to 
fall  within  the  rule  above  stated.  Corcoran  v.  Milwaukee  O. 
L.  Co.  81  Wis.  191,  51  K  W.  328;  Holt  v.  C,  M.  (If  St.  P. 
B.  Co.  94  Wis.  596,  598,  69  N.  W.  352 ;  Borden  v.  Daisy  B. 
M.  Co.  98  Wis.  407,  74  N.  W.  91 ;  Olson  v.  Doherty  L.  Co. 
102  Wis.  264,  78  K  W.  572;  Meyer  v.  Ladewig,  130  Wis. 
666,  110  N.  W.  419. 

The  evidence  failed  to  show  any  failure  of  duty  on  the  part 
of  defendant  on  which  plaintiflF  can  predicate  liability  to  him- 
self. 

By  the  Court. — Judgment  aflSrmed. 


SEroix,  Administrator,  Respondent,  vs.  Eqthtablb  Life  As- 
suEANOB  Society  of  the  United  States,  Appellant 

January  27— February  16,  1909. 

Contracts:  Failure  in  strict  performance:  Waiver  of  forfeiture:  Life 
insurance:  Acceptance  of  premiums  after  default. 

1.  Where,  by  a  failure  of  some  exact  performance,  a  forfeiture  is 
Imposed  on  one  partj'  by  the  strict  terms  of  an  agreement,  con- 
duct of  the  other  party  sufficient  to  induce  a  belief  that  a  modi- 
fied performance  is  satisfactory  and  will  be  accepted  as  equiva- 
lent to  strict  performance  will  justify  a  conclusion  that  the 
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parties  have  assented  to  a  modification  of  the  original  terms 
or  that  the  obligee  has  waived  strict  performance. 
2.  Although  by  its  terms  a  life  insurance  contract  lapsed  upon  de- 
fault in  payment  of  any  quarterly  premium  or  instalment,  yet 
the  conduct  of  the  insurance  company  during  a  period  of  more 
than  two  years  prior  to  the  death  of  the  insured,  in  collecting 
and  receiving  after  they  were  due  all  of  such  instalments  ex- 
cept one  (which  was  paid  on  the  last  day  of  grace)  without 
anything  in  the  course  of  dealing  to  suggest  that  the  contract 
had  been  terminated  and  that  there  had  been  a  reinstatement 
after  a  lapse  in  the  manner  specified  in  the  contract,  is  held 
to  have  constituted  a  waiver  of  strict  performance,  notwith- 
standing the  company  in  its  correspondence  and  written  no- 
tices insisted  that  no  stipulation  had  been  waived  or  modified; 
and  the  company  is  estopped  from  insisting  on  a  forfeiture  and 
is  liable  on  the  contract,  although  an  instalment  due  three  days 
before  the  death  of  the  Insured  was  not  tendered  until  after 
and  on  the  day  of  such  death  and  was  then  refused. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabren  D.  Taebant,  Circuit  Judge.    Affirmed. 

Gleorge  W.  Goes,  on  November  18,  1901,  applied  to  the  de- 
fendant for  a  twenty-year  five  per  cent  registered  gold  bond 
for  $10,000,  in  accordance  with  the  terms  of  the  defendant^- 
^'contract  of  sale.''  The  contract  provided  for  the  payment 
to  the  defendant  of  an  annual  instalment  of  $794.60  on  No- 
vember 27th  of  each  year,  and  was  protected  by  a  life  assur- 
ance for  an  amount  equivalent  to  the  bond  applied  for  on  the 
endowment  plan  with  an  accumulation  period  of  twenty 
years. 

The  conditions  of  the  contract  essential  to  the  purposes  of 
this  case  are  as  follows : 

"III.  Orace  in  the  payment  of  instalments.  Should  de- 
fault be  made  at  any  time  hereafter  in  the  payment  of  any  in- 
stalment due  under  this  contract  as  herein  provided,  the  so 
<?iety  will  waive  such  default  and  accept  the  payment  of  said 
instalment  provided  the  amount  thereof  with  interest  thereon 
at  five  per  cent  per  anniun  from  date  of  default  be  tendered 
to  it  within  thirty  days  after  such  default. 

"IV.  Reinstatement.     Should  this  contract  lapse  by  reason 
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of  the  nonpayment  of  any  instalment  when  due,  it  may  be 
reinstated  at  any  time  upon  the  purchaser  furnishing  evidence 
of  good  health  satisfactory  to  the  society  and  the  payment  of 
all  arrears  and  any  indebtedness  to  the  society  existing  under 
this  contract  at  the  date  of  lapse,  with  interest  thereon  at  five 
per  cent  per  annum. 

"The  holder  of  this  contract  is  protected  by  life  assurance 
hereunder  as  follows: 

"(1)  In  the  event  of  the  death  of  the  purchaser  within 
twenty  years  .from  the  raster  date  of  this  contract  (pro- 
vided all  previous  instalments  have  been  duly  paid  and  this 
contract  is  in  force),  any  annual  instalments  falling  due  after 
said  death  will  be  canceled  and  this  contract  will  thereupon 
mature;  and  upon  the  receipt  of  satisfactory  proof  of  said 
death,  tlie  society  will  immediately  deliver  the  gold  bond  pro- 
vided for  herein,  or  in  lieu  thereof  will  pay  the  equivalent 
value  of  said  bond  in  cash,  namely,  thirteen  thousand  dollars^ 
to  the  purchaser's  executors,  administrators  or  assigns." 

"(8)  The  entire  agreement  between  the  society  and  the 
purchaser  is  embodied  in  this  contract  of  sale  and  the  sub- 
scription (or  application)  therefor,  taken  together,  which 
cannot  be  varied  except  in  writing  by  one  of  the  following 
executive  officers  of  the  society  at  its  home  oflice  in  New 
York,  namely,  the  president,  one  of  the  vice-presidents,  the 
secretary,  the  assistant  secretary,  the  comptroller,  the  actu- 
ary, the  assistant  actuary,  the  treasurer,  the  auditor,  the 
recorder,  the  registrar  or  the  assistant  registrar." 

On  November  26,  1902,  a  change  was  made  in  the  con- 
tract, whereby  the  premiums,  instead  of  being  payable  an- 
nually, were  made  payable  quarterly  in  the  sum  of  $210.60 
on  the  27th  days  of  November,  February,  May,  and  August 
The  receipts  of  the  society  for  instalments  were  sent  from 
the  headquarters  of  the  society  to  the  agents  of  the  society 
prior  to  the  date  when  due.  Notices  were  sent  at  the  same 
time  to  the  insured,  giving  the  amount  of  the  instalment  or 
premium,  the  date  when  due,  and  the  person  to  whom  pay- 
ment could  be  made.  In  the  event  of  an  omission  to  pay 
when  due,  the  agent  authorized  to  receive  payment  sent  a 
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notice  of  the  nonpayment  to  the  insured  and  urged  a  rein- 
statement by  payment.  At  times  a  collector  would  take 
out  the  receipts  for  overdue  instalments,  and,  upon  seeing  the 
insured,  assuring  himself  by  inspection  or  questioning  that 
the  insured  was  in  good  health,  and  upon  receiving  the  pay- 
ment would  turn  over  the  receipt  If  the  collector  was  not 
trusted,  or  if  he  was  doubtful  of  the  risk,  he  made  report 
to  the  G&cer  authorized  to  receive  payment^  and  such  fur- 
ther steps  were  then  taken  as  this  officer  deemed  necessary 
to  assure  him  of  the  health  of  the  insured.  The  receipt  was 
then  sent  to  the  insured  by  the  officer  authorized  to  receive 
the  payment  It  does  not  appear  how  long  the  department 
agent  might  retain  the  receipts  after  the  instalment  became 
due  and  remained  unpaid  before  he  was  expected  to  return 
them  to  the  home  office. 

In  the  instant  case  the  dates  when  the  instalments  were 
due,  the  dates  of  the  expiration  of  the  thirty  days  of  grace, 
and  the  dates  of  payment,  as  taken  from  the  books  of  the 
agency  of  the  society,  were  as  follows: 

Paid. 

Jan.  13,  1903. 
Mar.  30,  1903. 
Jane  30,  1903. 

Oct  1, 1903. 

Dec  31,  1903. 
Mar.  28. 1904. 
Jane  28,  1904. 
Sept  30, 1904. 
Jan.  3,  1905. 
Mar.  30,  1905. 

The  amounts  which  were  paid  on  March  30,  1903,  and  on 
October  1,  1903,  were  received  by  mail,  according  to  the 
books  of  the  Milwaukee  agency.  There  is  no  record  of  any 
statement  that  his  health  was  good  at  the  time  of  payment 
of  an  overdue  instalment  subscribed  by  the  insured.  With 
the  exception  of  the  instalments  which  were  paid  by  mail 


Qoarterly 

30  days  of 

payments. 

Dae. 

grace  expired. 

let 

Nov.  27,  1902. 

Dec  27,  1902. 

2cL 

Feb.  27,  1903. 

Mar.  29,  1903. 

8d. 

May  27,  1903. 

June  28,  1903. 
(June  26, 1903.) 

4th. 

Aag.  27, 1903. 

Sept  27,  1903. 
(Sept.  26,  1903.) 

5th. 

Nov.  27,  1903. 

Dec.    27,1903. 

6th. 

Feb.  27,  1904. 

Mar.  28,  1904. 

7th. 

May  27,  1904. 

June  26,  1904. 

8th. 

Aug.  27, 1904. 

Sept.  26,  1904. 

9th. 

Nov.  27,  1904. 

Dec.  27,1904. 

10th. 

Feb.  27,  1905. 

Mar.  29,  1905. 

11th. 

May  27,  1905. 

June  26, 1905. 
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and  the  last  one  or  two  instalments,  they  were  collected  from 
the  insured  by  a  collector  of  the  society  now  deceased.  The 
collector  of  the  last  one  or  two  payments  took  the  receipts 
with  him,  called  upon  the  insured,  and  upon  receiving  a 
check  for  the  amount  of  the  instalment  handed  the  receipt 
to  the  insured.  He  testifies  that  he  observed  him,  but  asked 
him  no  questions  as  to  his  health.  The  general  agent  of  the 
society,  to  whom  the  receipts  were  sent  and  to  whom  the  in- 
sured were  notified  by  the  society  that  they  might  make  pay- 
ments, testified  that  he  acted  in  the  matter  of  a  reinstatement 
upon  the  verbal  repwt  of  the  collector  to  him.  No  records 
were  produced  by  the  society  showing  any  record  of  any  re- 
instatement of  Mr.  Goes  upon  his  formal  application  and 
upon  his  furnishing  proof  of  good  health.  Nor  is  there  evi- 
dence that  the  necessary  formal  st^ps  to  a  reinstatement 
were  insisted  upon. 

The  insured  took  his  own  life  on  the  morning  of  June  29, 
1905.  At  about  12:30' in  the  afternoon  a  tender  of  the  in- 
stalment due  on  June  26,  1905,  was  made  on  behalf  of  the 
deceased's  estate.  The  offer  was  rejected.  Plaintiff,  as 
administrator  of  the  estate  of  the  deceased,  brings  this  action 
to  recover  the  amount  of  the  insurance.  It  is  averred  that 
the  ^cts  of  the  society  through  its  general  agent  resulted  in 
a  moxJification  of  the  contract,  whereby  the  part  of  the  con- 
tract providing  that  the  contract  should  lapse  upon  the  non- 
payment of  an  instalment  was  so  modified  that  a  strict  per- 
formance as  to  payment  of  instalments  was  waived.  The 
defendant  claims  that  the  contract  lapsed  under  the  condi- 
tions of  the  contract,  and  that  it  is  liable  only  for  the  amount 
of  insurance  which  became  automatically  due  on  the  con- 
tract by  the  laws  of  the  state  of  New  York. 

At  the  conclusion  of  the  evidence,  which  established  the 
facts  stated  above,  the  court  directed  a  verdict  for  the  plaint- 
iff for  the  full  amount  of  the  insurance  and  awarded  judg- 
ment accordingly.     This  is  an  appeal  from  the  judgment 
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For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Botltmi  &  Fawsett,  and  oral  argument  by  C,  F.  FamsetL 
To  the  point  that  the  company  is  not  estopped  from  insisting 
upon  the  terms  of  the  contract  they  cited,  among  other  cases, 
Ewald  V.  N.  W.  Mut  L.  Ins.  Co.  60  Wis.  431 ;  Schmidt  v. 
Modem  Woodmen,  84  Wis.  101,  105 ;  Northern  Assur.  Co. 
V.  Grand  View  Bldg.  Asso.  183  U.  S.  308 ;  Modern  Woodr 
men  v.  Tevis,  117  Fed.  369;  Conway  v.  Phcmix  MiU.  L. 
Ins.  Co.  140  K  Y.  79 ;  Thompson  v.  Ins.  Co.  104  U.  S.  252 ; 
2  Bac.  Abr.  §  431 ;  Crossman  v.  Mass.  Ben.  Asso.  143  Mass. 
435,  436;  Nat.  Mvi.  Ben.  Asso.  v.  Miller,  85  Ky.  88; 
Thompson  v.  Fidelity  Mvi.  L.  Ins.  Co.  116  Tenn.  557,  92 
S.  W.  1098 ;  Johnson  v.  Continental  Ins.  Co.  (Tenn.)  107 
S.  W.  688,  692. 

Louis  0.  Bohmrich,  for  the  respondent. 

SiEBECKEB,  J.  The  litigated  question  is  whether  or  not 
the  acts  and  conduct  of  the  defendant  society,  as  to  payment 
of  the  lapsed  instalments  due  from  the  deceased.  Goes,  were 
such  as  to  furnish  him  a  reasonable  and  sufficient  ground  to 
believe  that  the  society  would  not  exact  strict  performance 
of  the  contract  respecting  the  payments  of  instalments,  and 
that  a  modified  performance  of  this  stipulation  would  be  ac- 
cepted as  a  compliance  with  the  terms  of  the  agreement.  The 
defendant  alleges  a  forfeiture  of  the  contract  by  the  failure 
of  the  insured  to  pay  the  quarterly  premium  at  the  time 
stipulated  in  the  contract.  As  set  forth  in  the  foregoing 
statement  of  facts,  the  insured  was  in  default  in  payment 
of  all  of  the  quarterly  premiums  due  under  the  contract  from 
November  27,  1902,  to  the  date  of  his  death,  June  29,  1905, 
excepting  the  instalment  paid  March  30,  1904,  the  last  day 
of  grace.  Payment  was  made  by  the  insured  and  accepted 
by  the  society  after  such  default  on  all  of  them.  The  trial 
court  held  that  this  course  of  dealing  of  the  parties,  respect- 
ing payment  and  acceptance  of  all  such  premiums  after  de- 
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fault  under  the  terms  of  the  contract^  showed  a  waiver  of  the 
strict  stipulation  of  the  contract  respecting  forfeiture  for 
default  in  payment  of  the  premiums  and  established  a  modi- 
fication of  such  stipulation  in  accord  with  this  course  and 
custom  of  dealing,  and  that  tte  society  is  now  estopped  from 
insisting  on  forfeiture  under  the  strict  terms  of  the  contract. 
It  is  a  recognized  rule  of  law,  under  the  decisions  of  this 
court, 

*'that  where,  by  failure  of  some  exact  performance,  a  for- 
feiture is  imposed  on  one  party  by  the  strict  terms  of  an 
agreement,  conduct  of  the  other  sufficient  to  induce  a  belief 
that  such  strict  performance  is  not  insisted  on,  but  that  a 
modified  performance  is  satisfactory  and  will  be  accepted 
as  equivalent,  will  justify  a  conclusion  that  the  parties  have 
assented  to  a  modification  of  the  original  terms,  and  that 
their  minds  have  met  upon  the  new  understanding  that  a  dif- 
ferent mode  of  performance  shall  have  the  same  effect,  or,  as 
it  is  often  expressed,  that  the  obligee  has  waived  strict  per- 
formance." Reisz  V.  Supreme  Coimcil  A,  L,  of  H.  103  Wis. 
427,  79  K  W.  430,  and  cases  there  cited ;  Knoebel  v.  North 
Am.  Ace.  Ins.  Co.  135  Wis.  424,  115  K  W.  1094. 

It  is  not  disputed  that  the  representatives  of  the  society 
had  full  knowledge  of  the  fact  that  the  deceased  had  failed  to 
pay  at  the  time  called  for  by  the  terms  of  the  policy,  and 
that  a  forfeiture  of  it  had  been  incurred  if  its  terms  were 
enforced.  Nor  is  there  dispute  as  to  the  authority  of  Whit- 
lock,  the  agent,  to  act  for  the  society  in  collecting  the  pre- 
miums from  the  deceased  and  to  execute  renewals  by  deliver- 
ing them  to  the  deceased.  The  evidence  established  that  the 
quarterly  instalments  due  respectively  on  the  27th  of  Feb- 
ruary, May,  August,  and  November  in  each  year,  with  thirty 
days  of  grace  for  paying  them  with  interest,  were  not,  ex- 
cepting one,  paid  within  this  period,  but  were  in  fact  paid 
from  one  to  sixteen  days  thereafter.  It  does  not  appear  that 
the  insured,  after  these  lapses,  took  any  steps  to  be  reinstated 
under  the  fourth  condition  attached  to  the  contract^  provid- 
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ing  thatj  if  the  contract  should  lapse  for  nonpayment  of  any 
instalment,  reinstatement  of  it  might  be  had  if  the  purchaser 
furnished  satisfactory  evidence  of  good  health  to  the  defend- 
ant and  paid  aU  arrears  of  indebtedness  with  interest  from 
the  time  of  such  lapse.  The  facts  are  undisputed  that  the 
society,  after  default  in  payment  of  these  instalments  ac- 
cording to  the  strict  terms  of  the  contract,  accepted  payment 
of  them  without  demanding  of  the  insured  that  he  furnish 
evidence  of  liis  good  health.  The  unvarying  course  of  con- 
duct, it  appears,  was  to  send  a  representative  to  the  insured, 
who,  if  satisfied  from  observation  or  otherwise  that  the  in- 
sured was  in  good  health,  demanded  payment  of  the  de- 
faulted instalment  and  then  reported  to  the  person  author- 
ized to  receive  payment  and  to  deliver  renewals.  This  rep- 
resentative thereupon  accepted  payment  of  the  defaulted 
instalment  and  delivered  the  renewal  to  the  assured,  or,  if 
the  renewal  had  been  delivered  by  the  person  sent  to  collect 
the  unpaid  instalment,  he  accepted  payment  on  the  report 
made  to  him.  There  is  nothing  in  this  course  of  dealing  sug^ 
gesting  that  the  contract  had  been  terminated  and  that  there 
had  been  a  reinstatement  after  a  lapse  in  the  manner  specified 
in  the  contract.  It  indicates  an  understanding  that  this 
transaction  constituted  compliance  with  and  satisfaction  of 
the  terms  of  the  contract  for  the  payment  of  instalments  and 
that  no  default  existed.  In  the  light  of  such  conduct  and 
dealing  between  the  company  and  the  deceased  throughout 
the  period  shown,  it  is  manifest  that  the  insured  had  the 
right  to  believe  that  strict  performance  had  been  waived,  and 
that  he  made,  and  the  society  received,  these  defaulted  pay- 
ments on  the  understanding  that  the  contract  had  not  lapsed 
and  that  such  modified  performance  would  be  accepted  by  the 
company  in  lieu  of  the  obligations  imposed  by  its  strict  terms. 
The  force  of  the  claim  that  the  defendant  in  its  corre- 
spondence and  written  notices  insisted  that  no  stipulation  had 
been  waived  or  modified  is  fully  overcome  by  its  acts  and 
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conduct,  which  were  naturally  calculated  to  lead  any  reason- 
ably prudent  person  to  infer  that  it  treated  the  contract  as 
fetill  in  force  after  sudi  defaults^  which  under  its  strict  terms 
constituted  a  forfeiture  and  nullification  of  the  obligation. 
We  are  persuaded  that  the  deceased  and  the  defendant  did  not 
treat  the  c(mtract  as  terminated  before  the  insured  died,  and 
that  the  defendant  is  therefore  estopped  from  insisting 
on  a  forfeiture  on  account  of  the  lapse  in  the  payment  of 
the  last  instalment,  th^ree  days  before  the  insured's  death. 
Under  such  circumstances  the  personal  representative  is  ai- 
titled  to  enforce  the  contract  against  the  society.  Beisz  v. 
Supreme  Covncil  A.  L.  of  H.  103  Wis.  427,  79  N,  W.  430; 
3  Cooley,  Briefs  on  Insurance,  2707. 
By  the  Covrt. — Judgment  affirmed. 

Kerwin,  J.,  took  no  part 


Dbxtee,  Respondent,  vs.  Wittb  and  others,  imp.,  Appel- 
lants. 

January  28 — February  16,  1909, 

(1)  Pleading:  Amendment.     (2,  3)   Wills:  When  deed  held  tester 
mentary:  Delivery. 

1.  In  an  action  to  set  aside  a  trust  deed  on  the  ground  of  mental 

incompetency  of  the  grantor,  there  was  no  error  In  allowing 
the  complaint  to  be  amended  at  the  trial  so  as  to  allege  that 
the  deed  was  never  delivered. 

2.  An  instrument  in  the  form  of  a  deed,  plain  and  unambiguous  on 

its  face,  conveying  a  present  interest  in  land  and  unexplained 
by  any  contemporaneous  writing  of  a  testamentary  character^ 
cannot  be  held  to  be  a  will. 

3.  Thus,  an  instrument  in  the  form  of  a  deed,  conveying  land  in 

trust,  with  power  to  sell,  lease,  or  mortgage  the  same,  and 
directing  distribution  of  the  proceeds  among  certain  descend- 
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ants  of  tho  grantor,  which  had  been  intrusted  by  the  grantor, 
during  her  last  illness,  to  a  third  person,  to  be  kept  by  him 
with  other  papers  for  her,  but  with  InstructlonB  to  deliver  it 
to  the  grantee  in  case  she  did  not  recover  from  such  illness, 
and  which  had,  after  her  death,  been  handed  by  said  third  per- 
son to  the  grantee,  is  held  not  to  have  been  delivered  so  as  to- 
be  valid  as  a  deed,  and  not  to  be  a  will. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Lubwig,  Circuit  Judge.     Affirmed, 

This  action  was  brought  to  set  aside  a  trust  deed  executed 
by  Mary  Jane  Dexter  shortly  before  her  death,  conveying 
certain  real  estate  in  Milwaukee  county  to  the  defendant 
Robert  Stewart  Witte  in  trust  for  certain  purposes  named  in 
the  deed.  The  plaintiff  is  a  son  of  Mary  Jane  Dexter,  and 
defendant  Addie  Dexter  Witte  is  her  daughter  and  the  wife 
of  Robert  Stewart  Witte,  trustee,  and  the  other  defendants 
are  children  of  plaintiff  and  of  the  defendants  Robert 
Stewart  Witte  and  Addie  Dexter  Witte, 

The  complaint  alleges,  in  substance,  that  the  said  Mary 
Jane  Dexter  on  and  prior  to  the  10th  day  of  February,  1904, 
was  of  imsound  mind  and  memory,  incapable  of  managing 
her  own  affairs,  mentally  incompetent  to  take  care  of  or 
dispose  of  her  property,  and  capable  of  being  easily  influ- 
enced by  other  persons ;  that  she  was  induced  to  sign  a  cer- 
tain paper  purporting  to  be  the  deed  in  question  at  the  insti- 
gation of  defendant  Robert  Stewart  Witte  in  the  interest  of 
his  wife  and  their  diildren ;  that  at  the  time  of  signing  said 
paper  Mary  Jane  Dexter  was  not  informed  of  the  contents 
thereof  and  never  acknowledged  the  same;  that  on  the  17th 
day  of  February,  1904,  said  Mary  Jane  Dexter  died  intes- 
tate in  the  county  of  Milwaukee,  without  having  made  any 
last  will  and  testament,  leaving  her  surviving  as  her  only^ 
children  and  sole  heirs  at  law  the  plaintiff  and  the  defend- 
ant Addie  Dexter  Witte,  and  that  they  ever  since  have  been 
and  now  are  seised  in  fee  of  the  premises  described  in  the 
trust  deed ;  that  the  defi^dant  Robert  Stewart  Witte  caused 
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«aid  deed  to  be  recorded  in  the  office  of  the  register  of  deeds 
prior  to  the  commencement  of  this  action ;  that  he  is  in  pos- 
session of  the  real  estate  described  therein,  and  claims  that, 
by  virtue  of  said  alleged  deed,  he  is  seised  of  said  premises 
as  trustee  to  the  uses  set  forth  in  said  instrument;  and  that 
the  other  defendants  severally  claim  the  several  rights, 
estates,  and  interests  to  which  they  are  entitled  upon  the 
face  of  the  deed.  The  prayer  is  that  said  alleged  deed  may 
be  declared  to  be  null  and  the  same  and  the  record  thereof 
set  aside  and  canceled,  and  that  the  title  to  said  real  estate 
may  be  adjudged  to  be  in  plaintiff  and  the  defendant  Addie 
Dexter  Witte  as  tenants  in  common. 

The  deed  conveys  the  property  referred  to  to  the  defendant 
Jtobert  Stewart  Witte  in  trust  for  certain  purposes  named 
therein  with  power  to  sell,  convey,  lease,  or  mortgage  the 
same,  and  out  of  the  proceeds  the  trustee  is  directed  to  pay 
certain  sums  to  the  plaintiff's  childr^i  on  their  arriving,  re- 
spectively, at  the  age  of  twenty-one  years,  with  alternative 
provision  in  favor  of  the  survivors,  if  any  of  them  should  die 
before  reaching  that  age,  and,  if  none  of  them  should  live  to 
that  age,  then  the  money  to  be  paid  to  their  father,  the  bal- 
ance of  the  property  to  be  paid  to  the  children  of  defendant 
Addie  Dexter  Witte,  each  to  receive  his  portion  on  reaching 
the  age  of  twenty-one  years,  with  alternative  provision  in 
favor  of  the  survivor,  if  either  should  die  before  reaching 
that  age,  and  if  none  of  them  should  live  to  that  age  then 
the  whole  balance  to  be  paid  to  their  mother ;  under  certain 
circumstances  the  property  to  be  conveyed  to  Mrs.  Witte's 
children,  or,  upon  their  death,  to  her,  subject  to  the  payment 
of  the  sums  directed  to  be  paid  to  the  plaintiff^s  children. 
The  deed  purported  to  have  been  duly  signed,  sealed,  and  de- 
livered in  the  presence  of  two  witnesses,  and  was  duly  ac- 
knowledged on  the  10th  day  of  February,  1904. 

Answers  were  put  in  admitting  the  making  of  the  deed 
and  that  it  had  been  recorded  by  the  defendant  Robert 
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Stewart  Witte  in  the  office  of  the  register  of  deeds  for  Mil- 
waukee county;  that  Mary  Jane  Dexter  died  intestate  with- 
out having  made  any  last  will  and  testament,  and  leaving 
her  surviving  as  her  only  diildren  and  sole  heirs  at  law  the 
plaintiflf  and  defendant  Addie  Dexter  Witte;  that  defend- 
ant Robert  Stewart  Witte  was  in  possession  of  the  real 
estate,  claiming  to  be  seised  of  the  premises  by  virtue  of  said 
deed  as  trustee  to  the  uses  set  forth  in  said  instrument;  and 
that  the  other  defendants  severally  claimed  the  interest 
which  said  deed  upon  its  face  vested  in  them  or  in  said 
Robert  Stewart  Witte  as  trustee.  The  answers  denied  that 
Mary  Jane  Dexter  was  of  imsound  mind  or  incapable  of 
managing  her  affairs  or  was  induced  to  sign  the  deed  by  any 
one,  and  alleged  that  the  same  was  her  own  free  and  volun- 
tary act  and  deed ;  and  denied  that  the  said  Mary  Jane  Dex- 
ter was  not  informed  of  the  contents  of  the  deed,  or  that  she 
never  acknowledged  it  or  gave  her  consent  thereta 

On  the  trial  the  plaintiff  asked  leave  to  amend  his  com- 
plaint by  inserting  that  the  writing  purporting  to  be  a  deed 
of  conveyance  was  not  the  deed  of  Mary  Jane  Dexter,  and 
that  said  deed  was  never  delivered  by  Mary  Jane  Dexter  to 
the  grantee  named  therein.  This  amendmwit  was  allowed 
under  objection.  The  main  question  litigated  on  the  trial 
was  the  delivery  of  the  deed.  The  court,  among  other 
things,  found: 

"(3)  That  on  the  10th  day  of  February,  A.  D.  1904,  the 
said  Mary  Jane  Dexter  was  sick,  and  that  on  that  day  she 
signed  a  deed  of  conveyance  of  the  premises  described  in 
the  first  finding  of  fact,  wherein  the  defendant  Robert 
Stewcurt  Witte  was  named  as  grantee  in  trust  for  the  other  de- 
fendants and  plaintiff  under  the  provisions  and  contingen- 
cies therein  expressed,  and  that  said  Mary  Jane  Dexter 
thereupon  intrusted  said  deed  to  the  hands  of  one  G.  H. 
Fowler,  to  be  kept  by  him  with  other  papers  for  her,  but  with 
instructions  to  deliver  the  deed  to  said  Robert  Stewart  Witte 
in  case  she  did  not  recover  from  her  sickness;  that  she  re- 
Digitized  by  VjOOQIC 


78  SUPREME  COURT  OF  WISC0NSI:N^.      [Feb. 

Dexter  v.  Witte,  138  Wis.  74. 

tained  control  of  said  deed  during  her  lifetime,  but  did  not 
further  act  with  reference  to  the  same  during  her  lifetime, 
and  said  deed  remained  in  the  possession  of  said  Fowler 
until  after  her  death. 

"(4)  That  said  Mary  Jane  Dexter  did  not  recover  from 
her  said  sickness,  but  died  intestate  on  February  17,  1904:, 
leaving  her  surviving  as  her  only  children  and  sole  heirs 
at  law  the  plaintiflF  and  the  defendant  Addie  Dexter  Witte/' 

And  as  conclusions  of  law  found : 

"(1)  That  there  was  not  such  a  delivery  of  said  deed  by 
said  Mary  Jane  Dexter  as  to  pass  title  to  the  premises 
therein  described. 

"(2)  That  plaintiff  is  entitled  to  have  said  deed  declared 
null  and  void  and  set  aside  and  canceled  of  record,  and  to 
have  the  title  to  said  premises  adjudged  to  be  in  the  plaintiff 
and  the  defendant  Addie  Dexter  Witte  as  tenants  in  com- 
mon, with  the  costs  of  this  action." 

After  trial  and  decision  of  the  court,  counsel  for  appel- 
lants asked  leave  to  amend  the  answer  so  as  to  withdraw  the 
allegation  to  the  effect  that  Mary  Jane  Dexter  died  intestate, 
and  by  alleging  that,  if  the  conveyance  in  question  was  not 
valid  as  a  deed  by  reason  of  failure  to  deliver  it,  the  same 
was  the  last  will  and  testament  of  Mary  Jane  Dexter  and 
duly  executed  by  her  as  such,  which  was  denied.  Judgment 
was  entered  declaring  the  deed  null  and  void  and  adjudging 
that  the  title  to  the  premises  described  therein  was  in  the 
plaintiff,  Frances  C,  L.  Dexter,  and  the  defendant  Addie 
Dexter  Witte,  as  tenants  in  common.  The  defendants  Roh- 
ert  Stewart  Witte,  Addie  Dexter  Witte,  Gladys  J.  Witte, 
and  Dexter  Hathaway  Witte  appeal  from  said  judgment 

For  the  appellants  there  was  a  brief  by  Wivkler,  Flanders, 
Bottum  &  Fawsett,  attorneys  for  Robert  Stewart  Witte  and 
Addie  Dexter  Witte,  by  R.  Sinclair  Witte,  guardian  ad  lUem 
of  Gladys  J.  Witte  and  Dexter  Hathaway  Witte,  and  by 
James  G.  Flanders,  of  counsel ;  a  reply  brief  signed  by  Wink- 
ler, Flanders,  Bottum  &  Fawsett,  attorneys,  and  James  G. 
Flanders,  of  counsel ;  and  oral  argument  by  (7.  E.  Monroe. 
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For  the  respcmdent  there  was  a  brief  by  Nath.  Pereles  & 
Sons,  attorneys,  and  Charles  S.  Carter,  of  ooimsel,  and  oral 
argument  by  Mr.  Carter. 

Kbbwin,  J.  It  is  established  without  dispute  that  the 
<ieed  in  question  was  never  delivered,  hence  never  had  vi- 
tality as  a  deed.  No  error  was  committed  in  allowing  the 
amendment  to  the  complaint  setting  up  nondelivery  of  the 
deed.  The  main  contention  of  the  appellants  is  that,  al- 
though the  deed  was  void  for  want  of  delivery,  it  was  valid 
as  a  will,  and  that  they  should  have  been  permitted  to  amend 
their  answer  so  as  to  set  up  the  fact  that  the  instrument  was 
a  will,  and  be  protected  by  the  judgment  in  their  right  to 
have  the  instrument  probated.  If  the  instrument  was  not 
testamentary  in  character,  but  in  fact  a  deed,  the  denial  of 
appellants'  motion  to  amend  becomes  immaterial  and  could 
under  no  circumstances  work  prejudice.  We  are  cited  to 
a  great  many  authorities  by  counsel  on  both  sides  and  have 
examined  them  with  care.  Some  of  those  cited  by  appel- 
lants are  where  the  instruments  were  upon  their  face  testa- 
mentary and  showed  that  no  interest  was  to  pass  until  after 
Ae  death  of  the  maker,  while  in  others  the  main  point  of  con- 
troversy was  whether  any  interest  did  in  fact  vest  before 
death  of  the  grantor,  and  whether  a  deed  could  take  effect  in 
futuro.  There  seems  to  be  much  apparent,  if  not  real,  con- 
fusion in  the  authorities  as  to  when  certain  instruments  are 
deeds  or  wills.  In  Sharp  v.  Hall,  86  Ala.  110,  112,  5  South. 
497,  the  court  says : 

"There  are  few,  if  any,  questions  less  clearly  defined  in 
the  law  books  than  an  intelligible,  imiform  test  by  which  to 
determine  when  a  given  paper  is  a  deed  and  when  it  is  a  will. 
Deeds,  once  executed,  are  irrevocable,  unless  such  power  ia 
reserved  in  the  instrument.  Wills  are  always  revocable  so 
long  as  the  testator  lives  and  retains  testamentary  capacity.'' 

In  all  the  cases  which  we  have  examined  the  instrumentvS 
held  to  be  wills  bore  upon  their  faoe^  or  together  with  writ 
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ings  which  were  part  of  them,  some  evidence  of  testamentaiy 
character,  and  the  sufficiency  of  such  evidence  coupled  with 
the  formality  of  execution  so  as  to  comply  with  statutory  i-e- 
quirements  for  the  execution  of  wills  were  the  controverted 
questions.     Sharp  v.  EaU,  supra;  Wareham  v.  Sellers,  & 
Gill  &  J.  98;  Smith  v.  Holden,  58  Kan.  535,  50  Pac  447; 
Burlington  University  v.  Barrett,  22  Iowa,  60;  Estate  of 
Longer,  108  Iowa,  34,  78  K  W.  834;  McCovrt  v.  Peppard, 
126  Wis.  326,  105  K  W.  809;  Lautenshlager  v.  Lauten- 
shlager,  80  Midb.  285,  45  N.  W.  147;  Sartor  v.  Sartor,  3^ 
Miss.  760 ;  Nichols  v.  Chandler,  55  Ga.  369 ;  Lanick  v.  Logan,. 
45  W.  Va,  251,  31  S.  E.  986;  Bromley  v.  Mitchell,  15& 
Mass.  509,  30  K  E.  83 ;  Estate  of  Kisecker,  190  Pa.  St  476, 
42  Atl.  886.     The  foregoing  cases  show  the  character  of  the 
instruments  which  have  been  held  to  be  testamentary  and  en- 
titled to  probate  as  wills.     We  have  been  cited  to  no  case,  and 
have  found  none,  where  a  deed  plain  and  unambiguous  on 
its  face  conveying  a  present  interest  and  unexplained  by  con- 
temporaneous writing  of  a  testamentary  diaracter  was  held  to- 
be  a  will,  while  on  the  other  hand  we  find  authority  directly 
in  point  to  the  contrary.    Clay  v.  Layton,  134  Mich.  317,  96 
X.  W.  468;  Dodson  v.  Dodson,  142  Mich.  586,  105  K  W. 
1110;  Estate  of  Skerrett,  67  Cal.  585,  8  Pac.  181.     We 
have  also  examined  a  great  number  of  cases  which  bear  more 
or  less  upon  the  question  as  corroborative  of  the  foregoing, 
some  of  which  we  call  attention  to.     Mamn  v.  Ex'rs  of  Mann, 
1  Johns.  Ch.  231;  Cotes  v.  Caies,  135  Ind.  272,  34  K  E. 
957;  Wilson  v.  Carrico,  140  Ind.  533,  40  K  E.  50;  White 
V.  Hopkins,  80  Ga.  154,  4  S.  E.  863 ;  Bunch  v.  Nicks,  50- 
ArL  367,  7  S.  W.  563;  Shackelton  v.  Sehree,  86  HI.  616; 
Wyman  v.  Brown,  50  Me.  139 ;  Patterson  v.  English,  71  Pa, 
St  454;  Turner  v.  Scott,  51  Pa,  St.  126 ;  Nichols  v.  Emery, 
109  CaL  323,  41  Pac  1089 ;  Estate  of  Ogle,  97  Wis.  56,  72" 
N.  W.  389 ;  Whitmore  v.  Hay,  85  Wis.  240,  55  K  W.  708. 
Clay  V.  Layton,  supra,  is  directly  in  point     There,  as  here,. 
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the  instrument  was  in  form  a  deed  conveying  a  present  inter- 
est and  containing  on  its  face  nothing  of  a  testamentary 
diaracter.  The  maker  retained  control  of  the  instrument 
during  his  life,  but  left  instructions  for  delivery  to  the 
grantee  named  after  his  death,  and  the  instrument  was  held 
a  deed  and  not  a  will.  In  discussing  the  subject  in  Clay  v. 
Lay  ton,  supra,  the  court  lays  down  the  principles  governing 
such  cases,  namely: 

"(1)  Those  in  whidi  the  testamentaiy  intent  is  clearly 
deducible  from  the  writing.  * 

"(2)  Those  where  the  instrument  is  ambiguous,  or  of 
doubtful  meaning. 

"(3)  Those  where  there  is  nothing  to  indicate  a  testamen- 
tary intent,  but,  on  the  contrary,  the  instrument  is  in  terms 
plainly  a  deed.** 

The  court  held  that  in  the  first  class  there  was  no  diffi- 
culty in  holding  the  instrument  a  will ;  in  the  second  that  it 
might  be  interpreted  in  the  light  of  the  circumstances;  and 
in  the  third  that  the  instrument  could  not  be  contradicted 
and  shown  to  be  a  will.  The  deceased  left  in  a  drawer  which 
he  controlled  up  to  the  time  of  his  death  a  written  instm 
ment  in  the  form  of  a  deed  with  instructions  to  deliver  it  in 
connection  with  other  papers  upon  his  death,  and  stating 
that  he  left  the  matters  in  that  form  to  avoid  probate.  Thf 
court  said : 

"These  papers  plainly  provide  in  terms  for  a  present 
transfer  of  property,  and  to  show  that  a  different  intention 
existed  would  be  to  contradict  them,  and  this  cannot  be  done. 
AVe  have  examined  many  authorities  where  the  question  in- 
volved was  whether  papers  in  form  deeds  were  testamentary 
in  character,  and  it  is  a  significant  fact  that  not  one  has  been 
found  whidi  supports  the  complainant's  contention.  In 
Dearly  every  instance  the  question  is  solved  from  the  writing 
itself,  or,  if  not,  the  construction  adopted  is  not  oontradiotoiry 
to  its  provisions  which  are  open  to  two  interpretations.  We 
have  had  difficulty  in  finding  a  case  in  which  the  exact  point 
before  us  is  raised,  but  it  seems  manifest  that  the  same  rule 

Vol.  138—6  r"  T 

Digitized  by  VjOOQIC 


82  SUPREME  COURT  OF  WISCONSIN.      [Feb. 

Marling  v.  Jones,  138  Wis.  82. 

that  forbids  the  contradiction  of  an  established  will  should 
forbid  the  contradiction  of  the  same  instrument  as  a  means 
of  establishing  it  as  a  will,  when  its  terms  plainly  show  it  to 
be  a  deed  conveying  a  present  interest  It  is  only  when  the 
writing  is  of  doubtful  import  that  interpretation  by  the  aid 
of  extrinsic  evidence  becomes  necessary,  and  in  such  case  in- 
terpretation, not  contradiction,  is  permissible." 

We  think  the  doctrine  laid  down  in  the  foregoing  case  ia 
sound  in  principle  and  in  harmony  with  the  great  freight  of 
authority.  We  hold  that  the  deed  in  question  could  not  be 
probated  as  a  will ;  hence  the  judgment  below  was  right  and 
must  be  affirmed. 

By  the  Court — The  judgment  is  afltenedL 


Mablino^  Appellant,  vs.  Jones  and  another,  Respondents. 

January  28— February  16, 1909. 

Bills  and  notes:  Accommodation  paper:  Consideration:  Transfer 
after  maturity:  Rights  of  holder:  Mortgages:  Assigninent: 
Failure  to  record:  Payments:  Rights  of  subsequent  purchaser 
in  good  faith. 

1.  No  consideration  moying  to  the  accommodation  maker  is  nec- 

essary to  uphold  an  accommodation  note,  the  consideration  sup- 
porting his  promise  being  that  parted  with  by  the  person  tak- 
ing the  note  and  received  by  the  person  accommodated. 

2.  The  maker  of  an  accommodation  note  cannot  defend  against  it 

on  the  ground  that  the  holder  other  than  the  person  accom- 
modated, whether  indorsee  or  transferee  for  value,  knew  be- 
fore  and  when  he  took  the  note  that  the  accommodation  maker 
received  no  consideration. 

3.  The  agency  of  the  party  accommodated  to  negotiate  an  accom- 

modation note  and  raise  money  thereon  does  not,  in  the  ab- 
sence of  express  agreement,  expire  at  the  maturity  of  the  note; 
and  the  mere  fact  that  the  transfer  to  a  holder  for  value  was 
made  after  the  note  became  due  does  not  permit  the  accommo- 
dation maker  to  defeat  recovery  at  the  suit  of  such  holder 
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merely  upon  the  ground  that  there  was  no  consideration  moT^ 
ing  to  the  accommodation  maker. 

4.  The  indorsee  of  a  negotiable  note  and  mortgage  may  safely  hold 

possession  thereof  without  recording  his  assignment,  and,  noth- 
ing else  appearing,  he  will  be  protected  against  payments  by 
the  debtor  to  the  original  mortgagee  who  has  not  possession 
of  the  note  and  mortgage. 

5.  But  it  is  otherwise  as  against  one  who  purchases  the  mortgaged 

land  in  good  faith  and  for  a  valuable  consideration  without 
notice  of  the  assignment,  and  who  receives  from  or  through 
the  vendo^  at  the  time  of  his  purchase  and  as  part  of  the  same 
transaction,  a  conveyance  of  the  land  and  a  satisfaction  of  the 
mortgage  by  the  apparent  owner  of  record.  Against  such  a 
purchaser  who  places  his  deed  and  satisfaction  of  mortgage 
on  record  before  the  assignment  of  the  mortgage  Is  recorded, 
the  assignee  is  estopped  to  assert  his  mortgage  lien. 

6.  The  mere  fact  that  the  deed  delivered  to  such  a  purchaser  sim- 

ultaneously with  the  satisfaction  of  mortgage  and  as  part  of 
the  transaction  excepted  the  mortgage  from  the  covenant 
against  incumbrances,  did  not  put  him  in  the  uosition  of  a 
debtor  paying  the  mortgage  debt 

Appeal  from  a  judgment  of  the  drcuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.  Modified  and 
affirmed. 

The  appeal  is  from  a  judgment  dismissing  the  plaintiff's 
complaint  in  an  action  to  foreclose  a  mortgage. 

For  the  appellant  there  was  a  brief  by  Ooff,  Hayes  £  Han- 
nan,  and  oral  argument  by  Ovy  D,  Goff.  Among  other  au- 
thorities, they  cited  Cooper  v.  Jackson,  4  Wis.  537 ;  Prvis- 
man  v.  Baker,  30  Wis.  644 ;  Wiltsie,  Mortgage  Foreclosures, 
§  395;  ReicheH  v.  Neuser,  93  Wis.  513,  67  K  W.  939; 
Cleveland  v.  Southard,  25  Wis.  479 ;  3  Pom.  Eq.  Jur.  §  1205 ; 
Winkelmmm  v.  Briekert,  102  Wis.  50,  78  N.  W.  164; 
Loizeaux  v.  Fremder,  123  Wis.  193,  101  N.  W.  423 ;  Marl- 
ing V.  Nommensen,  127  Wis.  363,  106  N".  W.  844;  Nix  v. 
Wisu^n,  84  Wis.  334,  54  N.  W.  620. 

C7.  E.  Estahrook,  for  the  respondent  Jones,  cited  Renting 
ton  V.  Detroit  D.  Mfg.  Co.  101  Wis.  307,  309,  77  K  W. 
178;  Breitengross  v.  Farr,  100  Wis.  215,  216;  Cawley  v. 
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KelUy,  60  Wis.  315,  319;  Mason  v.  Beach,  55  Wis.  607^ 
612;  1  Jones,  Mortg.  §  859;  Fred  Miller  B.  Co.  v.  Manasse, 
99  Wis.  99,  102 ;  Central  Bank  v.  CopeUnd,  18  Md.  305,  81 
Am.  Dec  597;  Croft  v.  Bunster,  9  Wis.  503;  Owen  v. 
Evans,  134  N.  T.  514,  31  N.  E.  999;  l^ilson  v.  Ott,  173 
Pa.  St  253,  34  Atl.  23,  51  Am.  St  Rep.  767;  Foster  v.  Mc- 
Gui/re,  96  Ga.  447,  23  S.  E.  398 ;  McKenna  v.  Ki/rhwood,  50 
Mich.  544;  Bacon  v.  Harris,  15  R.  I.  599,  10  Atl.  647;  27 
Cyc.  1320,  subd.  3,  and  cases  cited;  35  Am.  Dig.  (Cent  ed.) 
§  1212,  col.  1946. 

For  the  respondent  Limdsay  there  was  a  brief  by  M.  fl". 
Brand,  attorney,  and  Frank  T.  Boesel,  of  counsel,  and  oral 
argument  by  Mr.  Boesel.  They  dted,  besides  other  cases, 
sec  2241,  Stats.  (1898)  ;  1  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  364;  Hodge  v.  Wallace,  129  Wis.  84,  108  N.  W.  212; 
sees.  1676—22,  1675—54,  Stats.  (Supp.  1906) ;  Butler  v. 
Bank  of  Mazeppa,  94  Wis.  351,  68  N.  W.  998 ;  Grisioold  v. 
Nichols,  117  Wis.  267,  94  K  W.  33;  Kellogg  v.  Fwncher, 
23  Wis.  21 ;  Oramd  Rapids  Nat.  BamJc  v.  Ford,  143  Mich. 
402,  107  N.  W.  76 ;  Marling  v.  Nommensen,  127  Wis.  363, 
369,  106  N.  W.  844;  Friend  v.  Yahr,  126  Wis.  291,  301, 
104  N.  W.  997  ;Banitz  v.  Adams,  131  Wis.  162,  111  N.  W. 
69 ;  Bennett  v.  Keehn,  67  Wis.  154,  29  N.  W.  207,  30  N.  W. 
112. 

Timlin,  J.  The  findings  establish  that  on  September  21, 
1898,  Everett  H.  Jones  executed  his  promissory  note  for 
$2,000  payable  two  years  after  date  to  the  order  of  Henry 
Herman  and  bearing  interest,  and  at  the  same  time  and  as 
security  for  the  payment  of  the  note  executed  a  mortgage  to 
Henry  Herman  in  due  form  upon  lots  11,  12,  13,  14,  15, 
16,  17,  18,  and  19  in  block  No.  1,  Lindsay's  subdivision  in 
the  Seventeenth  ward  of  the  city  of  Milwaukee,  which  mort- 
gage was  recorded  on  September  22,  1898,  in  the  proper 
oflSce.     Jones  executed  and  delivered  this  note  and  mortgage 
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to  Herman  with  the  understanding  that  Herman  would  ne- 
gotiate the  same  and  raise  money  thereon,  but  Jones  received 
no  consideration  and  the  note  and  mortgage  were  executed 
by  him  merely  for  the  accommodation  of  Henry  Herman. 
June  2,  1901,  Jones  conveyed  the  mortgaged  premises  sub- 
ject to  this  mortgage  of  $2,000  to  one  Raymond,  the  confi- 
dential agent  for  Henry  Herman,  who  was  acting  for  the 
latter  in  all  the  transactions  herein  mentioned.  This  deed 
was  recorded  February  11, 1902,  in  the  proper  oflSce.  Jones 
never  had  or  claimed  any  real  interest  in  or  to  the  mortgaged 
property.  April  2,  1902,  Henry  Herman  assigned  to  the 
plaintiffs  assignor,  imder  whom  she  claims,  and  after  it  was 
past  due,  the  note  and  mortgage  aforesaid,  and  indorsed  the 
note,  and  delivered  the  instruments  so  assigned  and  indorsed 
to  plaintiffs  assignor  as  collateral  security  to  a  promissory 
note  of  $2,000  then  executed  for  value  by  Henry  Herman  to 
plaintiffs  assignor  and  bearing  even  date  with  said  assign- 
ment. This  assignment  was  not  recorded  until  April  16, 
1903.  October  16,  1902,  Henry  Herman  delivered  to  the 
defendant  Lindsay  a  warranty  deed  of  the  mortgaged  prem- 
ises running  from  Raymond  to  Lindsay,  containing  the  state- 
ment in  the  covenant  against  incumbrances  that  the  mort- 
gaged premises  were  free  and  clear  of  all  incumbrances  what- 
ever, except  one  mortgage  for  the  sum  of  $2,000.  This  deed 
was  dated  and  acknowledged  February  28,  1902,  and  re- 
corded in  the  proper  ofiice  October  17,  1902.     On  October 

16,  1902,  at  the  time  of  the  delivery  of  the  deed  to  Lindsay, 
Herman  also  delivered  to  Lindsay  a  satisfaction  piece  or  re- 
lease in  writing  of  the  mortgage  first  mentioned,  which  re- 
lease is  dated  October  16,  1902,  and  was  recorded  October 

17,  1902,  in  the  proper  oflSce.  The  consideration  of  this 
conveyance  of  land,  and  satisfaction  of  mortgage  to  the  de- 
fendant Lindsay  was  that  Lindsay  credited  Henry  Herman 
with  a  payment  of  $2,475  on  a  note  of  $4,500  dated  Novem- 
ber 27,  1900,  belonging  to  Lindsay  upon  which  Herman  was 
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liable  as  indorser.  Lindsay  took  possession  of  the  premises 
in  question  immediately  after  the  transfer  and  paid  the  taxes 
thereon  since  said  date.  The  transaction  between  Herman 
and  Lindsay  was  at  one  and  the  same  time  a  purchase  of  the 
lots  from  Herman  by  Lindsay  for  $2,475  and  a  payment  of 
the  mortgage  of  $2,000  thereon  by  Lindsay,  both  incidents 
being  part  of  the  same  transaction.  Lindsay  had  no  knowl- 
edge or  information  of  any  kind  of  any  claim  by  the  plaint- 
iffs assignor  to  the  premises.  He  acted  in  good  faith  and 
relied  upon  the  record  title  to  the  premises  with  respect  to 
the  title  as  well  as  to  the  mortgage ;  but  he  did  not  require  the 
producti(y  of  the  note  and  mortgage  in  question  and  the  same 
were  not  produced.  There  is  due  and  owing  to  the  plaintiff 
upon  the  note  in  question  $2,575,  and,  except  as  hereinbefore 
stated,  no  part  has  ever  been  paid. 

In  addition  to  these  findings  of  fact  the  undisputed  evi- 
dence showed  that  the  lots  in  question  were,  at  the  instance 
and  request  of  Herman,  conveyed  by  the  National  Eealty 
Company  to  Jones  immediately  prior  to  the  execution  of  the 
note  and  mortgage  in  question  by  Jones  and  for  the  purpose 
of  having  Jones  execute  the  mortgage  thereon  as  an  accom- 
modation to  Herman. 

As  conclusions  of  law  from  the  forgoing  facts  the  court 
below  found  that  the  note  and  mortgage  executed  by  the  de- 
fendant Jones  are  void  for  want  of  consideration,  but  that 
the  defendant  Lindsay  is  estopped  to  set  up  this  invalidity 
because  Lindsay  purchased  the  mortgaged  premises  subject 
to  the  mortgage;  that  the  plaintiff's  assignor  and  the  defend- 
ant Lindsay  were  negligent  in  their  dealings  with  Henry 
Herman  in  the  matters  herein  involved — ^plaintiffs  assignor 
in  not  recording  his  assignment  after  the  same  was  delivered 
to  him,  and  Lindsay  in  not  demanding  the  note  and  mortgage 
in  question  at  the  time  the  release  of  the  mortgage  and  war- 
mnty  deed  to  the  lots  were  delivered  to  him ;  that  the  plaintiff 
cannot  come  into  equity  asking  relief  because  his  negligence 


Digitized  by  VjOOQIC 


16]  JANUAEY  TERM,  1909.  87 

Marlinj:  v.  Jonee,  138  Wis.  82. 

was  prior  to  and  greater  than  that  of  the  defendant  Lindsay; 
that  the  defendants,  Jones  and  Lindsay,  are  entitled  to  judg- 
ment dismissing  the  plaintiff's  complaint  with  costs. 

The  reasons  given  in  the  foregoing  conclusions  of  law  A) 
not  meet  the  approval  of  this  court,  but  we  review  resulto, 
not  reasons  assigned. 

Was  the  action  properly  dismissed  as  to  J  ones?  No  con- 
sideration moving  to  the  accommodation  maker  is  necessary 
to  uphold  an  accommodation  note.  The  very  name  of  tha 
paper  suggests  this.  The  consideration  in  such  case  which 
supports  the  promise  of  the  accommodation  maker  is  that 
parted  with  by  the  person  taking  the  acconmaodation  note  and 
received  by  the  person  accommodated.  Nor  is  it  any  defense 
by  the  maker  of  an  accommodation  note  that  the  taker  other 
than  the  person  accommodated,  whether  indorsee  or  trans- 
feree for  value,  knew  before  and  when  he  took  the  note  that 
the  acconmiodation  maker  received  no  ccmsideration.  This 
would  be  merely  showing  that  such  taker,  indorsee,  or  trans- 
feree knew  that  it  was  an  accommodation  note.  If  this  were 
suflScient  to  defeat  the  note  there  could  be  no  such  thing  as 
accommodation  paper,  except  in  cases  of  ignorance  of  this 
fact  on  the  part  of  the  taker,  indorsee,  or  transferee,  and  this 
would  be  contrary  to  common  experience,  and  avoid  many  of 
the  daily  transactions  in  banking  and  other  branches  of  busi- 
ness. Sec.  1675 — 55,  Stats.  (Supp.  1906).  But  the  accom- 
modation note  in  question  v^as  transferred  by  the  party  ac- 
commodated, namely,  the  payee  therein,  after  it  became  due. 
Does  this  circumstance  permit  the  accommodation  maker  to 
avoid  the  note  on  the  ground  that  he  received  no  considera- 
tion f  If  the  effect  of  a  transfer  after  due  is  merely  to  leave 
the  transferee  subject  to  notice  or  knowledge  of  the  true  cir- 
cumstances attending  the  execution  of  the  note  in  question, 
and  for  this  reason  subject  him  to  defenses,  then,  as  actual 
knowledge  that  the  note  was  accommodation  paper  would  be 
no  defense  by  the  accommodation  maker  as  against  the  trans^ 
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feree  for  value  from  the  party  accommodated,  it  would  seem 
that  it  could  make  no  difference  in  the  liability  of  the  accom- 
modation maker  upon  this  ground  whether  the  note  was  trans- 
ferred before  or  after  due.  Aside  from  this  imputed  notice 
or  knowledge,  or  actual  notice  or  knowledge,  it  is  not  true  that 
the  taker  for  value  from  the  party  accommodated  stands  in 
the  shoes  of  the  latter.  The  difference  between  them  is  that 
one  has  parted  with  value  for  the  note  and  the  other  has  not 
In  neither  case  has  the  maker  received  a  consideration  mov- 
ing to  him.  So  that  between  the  party  accommodated  and 
the  accommodation  maker  there  is  no  consideration  parted 
with  or  received  by  either,  while  between  the  transferee  for 
Talue  and  the  accommodation  maker  there  is  a  consideration 
moving  from  the  former  at  the  instance  of  the  latter  sufficient 
to  support  the  contract  There  is  considerable  conflict  among 
the  decisions  on  this  point,  and  those  text-writers  who  profess 
to  have  made  a  thorough  examination  of  the  cases  seem  to  in- 
cline to  the  belief  that  the  weight  of  authority  upholds  the 
view  that  the  transferee  of  accommodation  paper  after  due 
may  enforce  the  same  against  the  accommodation  maker. 
Joyce,  Defenses  to  Comm.  Paper,  §  282  (190'?)  ;  1  Dan.  Xeg. 
Inst  (5th  ed.)  §  726  (1903)  ;  2  Randolph,  Comm.  Paper 
(2d  ed.)  §  677  (1S99)  ;  Story,  Prom.  Notos  (7th  ed.)  §  194 
(1878)  ;  2  Parsons,  Notes  &  Bills,  p.  29  (1SG5)  ;  Mersick  v, 
Adcrman,  77  Conn.  634,  60  Atl.  109 ;  Black  v.  Tarbell,  89 
Wis.  390,  61  N.  W.  1106;  1  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  364. 

The  uniform  Negotiable  Instrument  Law  (sees.  1675  to 
1684—7,  Stats. :  Supp.  1906)  enacted  by  the  legislature  of 
this  state,  and  in  like  manner  adopted  by  thirty-four  states  of 
the  Union  and  by  Congress  for  the  District  of  Columbia  in 
the  effort  to  bring  about  more  uniformity  of  decision  regard- 
ing these  instruments  of  commerce,  appears  to  distinguish 
between  a  holder  for  value  and  a  holder  in  due  coursei.  Bran- 
nan,  Neg.   Inst   Law   (1908);  Bimker,   Neg.   Inst   Law 
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(1905).  Sea  1675—55,  Stats.  (Supp.  1906),  defines  who 
is  an  acconimodation  party,  and  provides  that  such  party  is 
liable  on*  an  instrument  to  a  holder  for  value  notwithstanding 
such  holder  at  the  time  of  taking  the  instrument  knew  him 
tc  be  only  an  accommodation  party.  Sec  1675,  Stats.  (Supp. 
1906),  defines  "holder''  to  mean  the  payee  or  indorsee  of  a 
bill  or  note  who  is  in  possession  of  it>  or  the  bearer  thereof, 
and  defines  "value"  to  mean  a  valuable  consideration.  On 
the  other  hand  aiolder  in  due  course  is  defined  in  sec  1676 — 
22,  Stats.  (Supp.  1906),  to  be  one  who  has  taken  the  instru- 
ment under  the  following  conditions:  (1)  That  it  is  com- 
plete and  regular  upon  its  face;  (2)  that  he  became  the 
bolder  before  it  was  overdue  and  without  notice  that  it  had 
been  previously  dishonored,  if  such  was  the  fact;  (3)  that 
he  took  it  in  good  faith  and  for  value;  (4)  that  at  the  time  it 
was  negotiated  to  him  he  had  no  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating 
it ;  (5)  that  he  took  it  in  the  usual  course  of  business. 

In  the  hands  of  a  holder  othenvise  than  in  due  course  such 
note  is  subject  to  the  same  defenses  as  if  the  notes  were 
not  negotiable.  Sec  1676 — 28,  Stats.  (Supp.  1906).  A 
negotiable  instrument  is  discharged  by  the  payment  in  due 
course  by  the  party  accommodated.  It  is  not  discharged  by 
payment  by  a  party  secondarily  liable  thereon,  but  remits 
such,  party  to  his  rights  against  him  primarily  liable  (sec. 
1679 — 2,  Stats. :  Supp.  1906)  except  where  it  is  made  for  ac- 
commodation and  paid  by  the  party  accommodated  (Id.) 
On  the  other  hand  there  are  the  cases  of  Chester  v.  Dorr,  41 
X.  T.  279 ;  Pede  v.  Addkhs,  174  Pa'.  St.  543,  34  AU.  203 ; 
Bacon  v.  Harris,  15  R  I.  599, 10  Atl.  647 ;  Battle  v.  Weems, 
44  Ala.  105;  and  Simons  v.  Morris,  53  Mich.  155,  18  N.  W. 
625.  See,  however,  in  Alabama  the  later  case  of  Connerly 
V.  PUmters'  &  M.  Ins.  Co.  66  Ala.  432;  in  Michigan  the 
later  case  of  Warder,  B.  &  0.  Co.  v.  Oibbs,  92  Mich.  29,  52 
X.  W.  73. 
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No  doubt  there  exists  a  dase  of  defenses  in  favor  of  the  ac* 
commodation  maker  of  negotiable  paper  which  may  not  be 
urged  in  cases  where  the  note  is  fair  on  its  face  and  negoti- 
ated in  due  course  before  due  to  a  purchaser  for  value  with- 
out notice  or  knowledge  of  any  infirmity,  but  which  might 
be  urged  in  favor  of  the  accommodation  maker  if  the  note 
were  overdue  when  negotiated.  But  the  fact  that  the  accom- 
modation maker  received  no  consideration  is  not  one  of  these 
defenses  so  long  as  die  note  was  n^otiated  by  his  express  or 
implied  authority.  The  fact  is  here  established  that  this  note 
was  in  its  inception  accommodation  paper.  Jones  made  to 
Herman  no  express  restriction  upon  its  use  for  that  purpose. 
We  do  not  overlook  the  testimony  of  Brand  with  reference  to 
conversations  between  him  and  Herman  not  in  behalf  of 
Jones,  which  the  court  below  from  its  findings  must  have  re- 
jected as  incredible.  We  approve  this  rejection.  The  testi- 
mony is  overborne  by  the  circumstantial  evidence.  It  is  a 
question  upon  which  the  precedents  are  at  some  variance 
whether  or  not  the  agency  of  the  party  accommodated  to  use 
the  accommodation  paper  to  raise  money  thereon  (no  express 
agreement  appearing)  expires  with  the  maturity  of  the  paper. 
The  greater  number  of  courts  seem  to  favor  the  view  that  the 
agency  to  negotiate  an  accommodation  paper  and  raise  money 
thereon  is  not  so  limited.     See  citations  supra. 

The  courts  of  this  state  are  not  yet  committed  upon  the 
question  presented,  and  it  seems  more  in  harmony  with  the 
uniform  Negotiable  Instrument  Law  and  with  the  weight  of 
judicial  authority  to  hold,  as  we  do,  that  the  mere  fact  that  the 
accommodation  note  was  transferred  by  the  party  accommo- 
dated after  due  to  a  holder  for  value  does  not  permit  the  ac- 
commodation maker  to  defeat  recovery  at  the  suit  of  the  holder 
for  value  merely  upon  the  ground  that  the  note  was  an  ac- 
commodation note  and  without  consideration  moving  to  the 
accommodation  maker.     This  necessitates  a  modification  of 
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the  judgment  of  the  court  below  so  as  to  permit  the  appellant 
to  take  judgment  against  the  accommodation  maker,  Jont%. 

Upon  the  question  of  the  right  of  the  appellant  to  foreclose 
the  mortgage  against  the  mortgaged  premises  different  ques- 
tions arise.  The  findings  of  the  court  below,  based  on  suffi- 
cient evidence,  establish  that  the  transaction  between  Lindsay 
and  Herman  which  resulted  in  Lindsay  receiving  from  Ray- 
mond, at  Herman's  request,  a  warranty  deed  of  the  mortgaged 
premises,  with  covenant  against  incumbrances  except  the  mort- 
gage in  question,  and  in  receiving  from  Herman  a  satisfaction 
of  the  mortgage  in  question,  was  a  single  transaction — at  one 
and  the  same  time  a  purchase  of  the  lots  by  Herman  from 
Lindsay,  and  a  payment  of  the  mortgage  of  $2,000  thereon  in 
consideration  of  $2,475  of  pre-existing  debt  then  and  there 
and  by  that  transaction  paid  and  dischai^ged.  Oriswold  v. 
Nichols,  117  Wis.  267,  94  K  W.  33. 

Within  the  rule  of  Marling  v.  Nommensen,  127  Wis.  368, 
106  N.  W.  844;  Friend  v.  Yahr,  126  Wis.  291,  104  K  W. 
997,  and  other  cases,  Lindsay  was  a  purchaser  of  the  real 
property.  The  fact  that  the  deed  delivered  to  him  simul- 
taneously with  the  satisfaction  of  mortgage  and  as  part  of  tho 
transaction  excepted  this  mortgage  from  the  covenant  against 
incumbrances  was  not  sufficient  to  put  Lindsay  in  the  posi- 
tion of  a  debtor  paying  a  mortgage  debt  It^  with  the  ab- 
Btract^  merely  charged  him  with  notice  of  the  existence  of  tho 
mortgage  and  tlie  name  of  the  mortgagee  from  whom  he  pro- 
cured the  satisfaction  piece.  His  rights  must  be  determined 
by  the  rule  of  the  cases  last  cited  rather  than  by  the  rule  of 
Bartel  v.  Brown,  104  Wis.  493,  80  K  W.  801.  He  is  en- 
titled to  the  protection  which  the  statute  gives  to  purchasers 
without  notice,  because  it  is  found  that  he  purchased  in  good 
faith  for  a  valuable  consideration  without  knowledge  of  tho 
outstanding  assignment  of  the  mortgage  to  plaintiff's  as- 
signor, and  first  placed  his  deed  and  satisfaction  of  mortgage 
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•upon  record,  and  as  against  such  purchaser  the  assignee  of 
the  mortgage  who  fails  to  record  his  assignment  is  estopped 
to  assert  his  mwtgage  lien.  Friend  v.  Yahr,  supra.  It  is 
not  a  question  of  comparative  negligence  between  plaintiffs 
jissignor  and  Lindsay.  The  indorsee  of  a  negotiable  note 
and  mortgage  may  safely  hold  possession  of  that  mort- 
.gage  and  note  without  recording  his  assignment,  and,  noth- 
ing else  appearing,  he  will  be  protected  against  payments 
by  the  debtor  to  the  original  mortgagee  who  has  not  possesr 
sion  of  the  note  and  mortgage.  But  it  is  otherwise  as 
against  a  purchaser  of  land  who  purchases  in  good  faith  and 
for  a  valuable  consideration  without  notice  of  the  assignment, 
4ind  who  receives  at  the  time  of  his  purchase  and^  as  part  of 
the  same  transaction  a  conveyance  of  the  land  and  a  satis- 
faction of  the  mortgage  by  the  apparent  owner  of  record 
irom  or  through  the  vendor.  Marling  f>.  Nommensen,  supra. 
We  are  not  then  merely  dealing  with  the  rights  of  debtors 
and  holders  of  negotiable  paper,  but  with  those  of  purchasers 
of  real  estate. 

By  the  Court. — The  judgment  of  the  circuit  court  is  or- 
dered modified  so  as  to  provide  for  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  Jones  for  the  amount 
found  due  the  plaintiff,  but  not  exceeding  the  amount  due 
from  Jones  upon  the  note  executed  by  him  to  Herman,  costs 
in  the  discretion  of  the  court  below ;  and  the  judgment  is  in 
other  respects  affirmed;  costs  of  this  court  in  favor  of  ap- 
pellant against  both  respondents. 
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Kabuno^  Appellant^  vs.  FttzGebau)  and  anotber^  imp.^ 

Eespondents. 

,Tanuanf  28—Fe^ruanf  iS,  1909. 

BilZt  ofkl  notes:  ConHderation:  Agreement  to  advance  money:  Tra$t9- 
fer  ioithout  indorsement:  Defenses:  Estoppel. 

1.  A  note  and  mortgage  were  delivered  to  the  payee,  one  H.,  a 

dealer  in  such  securities,  upon  his  agreement  to  advance  the 
money  subsequently  as  the  maker  should  need  it  for  a  building. 
*  The  maker  knew  that  H.  was  likely  to  transfer  the  securities 
to  an  innocent  third  person.  The  mortgage  was  recorded  and 
H.  thereupon  assigned  and  delivered  it  and  the  note  as  collat- 
eral security  for  his  own  note  to  one  who  took  the  securities 
In  good  faith  without  knowledge  of  the  agreement  between  H. 
and  the  maker,  but  the  note  was  not  indorsed  so  as  to  make  th& 
assignee  a  holder  in  due  course.  After  the  assignment  H.  wholly 
failed  to  make  the  agreed  advances.    Held: 

(1)  The  note  to  H.  was  supported  by  sufficient  consideration 
and  was  valid  in  his  hands. 

(2)  Although  the  assignee  of  H.  was  not  a  holder  in  due 
course,  protected  by  the  law  merchant,  yet  the  maker  was  es- 
topped, as  against  him,  to  set  up  the  defense  of  a  failure  of  con- 
sideration by  reason  of  the  breach  of  the  payee's  agreement. 

2.  The  rule  that  a  negotiable  instrument  in  the  hands  of^n  assignee 

for  value  and  without  notice  of  defenses,  if  he  is  not  a  holder 
in  due  course,  is  subject  to  such  defenses  as  were  available 
against  his  assignor,  relates  only  to  such  defenses  as  existed 
at  the  time  of  the  assignment. 
I.  The  doctrine  of  estoppel  in  pais,  where  it  is  applicable,  is  not 
subordinate  but  supreme,  staying  the  operation  of  other  rules. 

IAppbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wakren  D.  Tabbant,  Circuit  Judge.  Reversed. 

Action  to  foreclose  a  mortgage.  The  issues  raised  by  the 
pleadings  were  closed  by  findings  of  f  act^  which  may  be  pre- 
sented as  follows: 

On  March  19,  1908,  defendant  Charles  FitzOerald,  the 
then  owner  of  the  premises  described  in  the  complaint,  duly 


Digitized  by  VjOOQIC 


t)4  SUPKEME  COURT  OF  WISCONSIN.      [Feb. 

Marling  v.  FitzGerald,  138  Wis.  93. 

mortgaged  the  same  to  defendant  Herman  to  secui-e  payment 
of  said  defendant  FitzGerald's  note,  of  like  date,  for  $3,000, 
payable  to  the  order  of  said  Hennan,  three  years  after  date, 
•with  interest  at  the  rate  of  five  per  cent  per  annum,  and  said 
mortgage  was  duly  recorded.  The  transaction  occurred  pur- 
suant to  an  application  by  said  defendant  to  said  Herman,  for 
a  loan  of  $3,000,  to  be  used  in  the  erection  of  a  building  on 
the  mortgaged  premises,  the  money  to  be  advanced  as  fast  as 
the  improvement  progressed.  Upon  the  delivery  of  the  note 
and  mortgage  to  Herman,  he  delivered  to  said  defendant  an 
acknowledgment  of  the  purpose  thereof  and,  in  effect,  that 
he  was  indebted  to  said  defendant  to  the  amount  of  the  loan, 
payable  as  before  indicated.  March  20,  1903,  said  Herman 
borrowed  of  George  Ellis  $1,900,  giving  his  promissory  note 
therefor,  payable  three  months  after  date,  and,  for  collateral 
security  for  the  payment  of  the  debt,  delivered  to  said  Ellis 
said  first^mentioned  note  and  the  mortgage,  duly  assigning 
the  same  in  writing,  but  not  so  as  to  enable  the  said  Ellis 
to  record  the  assignment,  and  it  never  was  recorded.  Before 
the  commencement  of  the  action  plaintiff  became  the  owner 
of  said  $1,900  note  and  succeeded  to  all  rights  of  said  George 
Ellis  to  said  collateral  security.  The  said  $1,900  note  is 
wholly  unpaid  as  well  as  the  interest  thereon  from  its  date. 
No  part  of  said  $3,000  loan  was  ever  paid  to  said  FitzGerald, 
nor  could  he  ever  collect  any  part  thereof.  Herman  was 
known  to  FitzOerald,  at  the  time  the  mortgage  was  given,  to 
be  engaged  in  dealing  in  notes  and  mortgages  and  in  loaning 
money  for  himself  and  others  on  real-estate  security. 

On  such  facts  the  court  concluded:  First,  the  note  and 
mortgage  were  given  without  consideration;  second,  neither 
said  Ellis  nor  plaintiff  took  said  note  in  due  course  so  as  to  be 
entitled  to  the  protection  of  the  law  merchant;  third,  the  lat- 
ter holds  the  same  subject  to  equities  and  defenses,  including 
the  defense  of  failure  of  consideration,  which  said  Fitz- 
Gerald would  have,  had  the  security  remained  in  the  hands  of 
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said  Herman,  and  is,  therefore,  not  entitled  to  enforce  the 
same  at  all,  and  is  liable  to  FUzOerald  for  his  costs  and  dis- 
bursements in  the  action. 

Judgment  against  plaintiff  was  ordered  accordingly  and 
was  so  rendered. 

For  the  appellant  there  was  a  brief  by  Goff,  Hayes  &  Ha/i^ 
fian,  and  oral  argument  by  Ouy  D.  Ooff. 

For  the  respondent  FitzOeraJd  the  cause  was  submitted 
on  the  brief  of  Dorr  &  Gregory. 

Mabshall,  J.  The  forgoing  statement  presents  this 
proposition:  If  A.  mortgages  his  property  to  B.  to  secure 
a  loan  of  money,  to  be  advanced  from  time  to  time,  knowing 
that  he  is  a  dealer  in  such  securities,  B.  agreeing  to  make  the 
advancements  at  times  and  in  a  manner  specified,  and  in  har- 
mony with  the  tmderstanding  between  the  parties  placing  the 
mortgage  upon  record,  acquiring  the  status  as  to  all  the  world 
of  being  the  owner  of  the  securities  and  a  debtor  to  A.  for  the 
money  agreed  to  be  advanced,  and  thereafter  B.,  for  value, 
cells  and  duly  assigns  such  securities  to  C,  who  takes  the 
flame  without  knowing  of  the  relation  of  debtor  and  creditor 
between  A.  and  B.  under  the  agreement  as  to  the  advance- 
ment of  money,  the  transaction  between  B.  and  C.  not  being 
such  as  to  give  the  latter  the  protection  of  the  law  merchant, 
and  B.,  neither  before  the  assignment  nor  thereafter,  ad- 
vances the  money  or  any  part  thereof  to  A.  and  wholly 
breaches  his  agreement  in  that  regard,  can  C,  nevertheless, 
enforce  the  note  and  mortgage  against  A.  ? 

If  the  proposition  as  stated  be  answered  in  the  negative,  as 
counsel  for  respondent  contend  it  should  be,  and  the  learned 
circuit  court  decided,  the  judgment  must  be  aflBrmed.  If,  on 
the  contrary,  it  be  answered  in  the  aflBrmative,  as  counsel  for 
appellant  contend  it  should  be,  the  judgment  must  be  reversed 
and  the  cause  be  remanded  for  judgment  according  to  the 
prayer  of  the  complaint 

Digitized  by  VjOOQIC 


96  SUPREME  COURT  OF  WISCONSIN.      [Feb, 

Marling  v.  FitzGerald,  138  Wis.  93. 

The  situation  is  governed  by  a  few  plain  l^al  principles  in 
respect  to  which  the  learned  circuit  court  went  astray. 

Manifestly,  the  note  was  not  without  consideration  to  sup- 
port it>  merely  because  the  money  called  for  thereby  was  not 
advanced  at  the  time  it  was  given,  nor  at  all.  The  agreement 
to  advance  the  money,  and  the  creation  of  the  relations  of 
debtor  and  creditor  between  Herman  and  FitzQerald,  were 
amply  sufficient  to  support  the  note,  respecting  the  consid- 
eration feature,  as  the  actual  transition  of  the  money  from 
the  former  to  the  latter  at  the  time  the  securities  were  de- 
livered by  the  one  to  the  other,  would  have  been.  That  is  too 
manifest  to  require  discussion.  The  learned  trial  courts  it 
seems,  failed  to  distinguish  between  delivery  of  a  note  and 
mortgage  by  the  payor  to  the  payee  for  money  to  be  advanced 
subsequently,  the  security  to  take  effect  presently, — and  de- 
livery thereof,  but  not  to  take  effect  till  performance  of  a 
specified  condition  as  to  making  the  advancement.  In  the 
former  circumstances,  the  security  would  be  a  valid  obliga- 
tion from  the  starts  but  in  the  latter,  performance  of  the  con- 
dition would  be  essential  to  such  validity.  Nutting  v.  Mirm. 
F.  Ins.  Co.  98  Wis.  26,  73  K  W.  432 ;  Thome  v.  ^tna  Ins. 
Co.  102  Wis.  593,  78  N".  W.  920;  State  ex  rel.  Jones  v. 
Chamber  of  Comm.  121  Wis.  110,  98  N.  W.  930;  Golden  v. 
Meier,  129  Wis.  14,  107  K  W.  27;  Hodge  v.  Smith,  130 
Wis.  326,  333,  110  K  W.  192;  Ware  v.  Smith,  62  Iowa, 
169,  17  N.  W.  459 ;  Belleville  San).  BamJc  v.  Bomman,  124 
TIL  200,  16  N.  E.  210 ;  Merchants'  Exch.  Bank  v.  Luckow, 
37  Minn.  542,  35  K  W.  434;  Burke  v.  Dulaney,  153  U.  S. 
228,  14  Sup.  Ct  816. 

Again  the  learned  circuit  court  misapprehended  the  law  in 
assuming,  if  the  note  would  be  subject  to  defensee  as  between 
FitzGerald  and  Herman,  because  of  the  latter  not  having 
kept  his  agreement  with  the  former  by  advancing  the  money, 
the  former  could,  under  all  circumstances,  induding  the  tak- 
ing of  the  securities  for  value  and  in  good  faith  without  neg- 

Digitized  by  VjOOQIC 


16]  JANUARY  TERM,  1909  97 

Mariing  v.  FitzGerald,  138  Wis.  93. 

ligenoe^  from  Herman,  by  a  third  person,  Gleorge  Ellis,  and 
without  such  taking  having  the  essential  of  due  course,  of  an 
indorsement  of  the  note  by  Herman  before  maturity,  make 
such  defenses  as  against  the  diird  person.  Such  a  situation 
is  not  governed  absolutely  by  the  law  merchant  Before  it 
can  be  solved  in  favor  of  the  payor  of  the  note,  the  familiar 
principle  of  equity,  essential  to  the  promotion  of  justice^  must 
be  dealt  with,  that  if  a  person,  by  conduct,  reasonably  cal- 
culated to  lead  another  to  act  upon  the  faith  thereof,  cause 
such  other  to  act^  without  negligence  and  in  such  manner  as 
to  suffer  damage  if  the  appearances  created  by  such  conduct 
be  not  warranted  by  the  true  situation,  such  person  is  pre- 
cluded from  taking  advantage  thereof  to  such  other's  injury. 
Whether  that  would  apply  in  a  case  of  this  sort;  in  case  of  a 
want  of  consideration  to  support  the  note,  or  in  case  of  ita 
not  having  validity  as  between  the  original  parties  except 
upon  performance  of  a  condition  precedent  which  is  not  per- 
formed, or  even  in  case  of  the  maker  not  having  any  reason- 
able ground  to  apprehend  a  probability  of  the  note  being 
taken  by  a  third  person,  for  value,  without  apprehending  the 
existence  of  any  equities  in  regard  thereto  or  being  n^ligent 
in  respect  to  the  matter,  need  not  be  considered,  because  no 
such  situation  characterizes  this  case,  aB  we  have  seen. 

It  would  seem,  upon  principle,  that  the  law  of  estoppel 
ou^t  to  govern  this  case  in  favor  of  appellant^  especially 
since  FitzOerald  knew,  or  ought  to  have  knovm,  when  he 
gave  Herman  the  securities,  that  the  latter  was  liable  to  trans- 
fer the  same  to  another  who  would  take  the  same  as  George 
Ellis  did,  in  the  exercise  of  due  care,  having  a  right  to 
believe  that  they  were  just  what  they  appeared  to  be.  He  put 
Herman  in  a  position  to  easily  delude  another  in  that  regard, 
even  making  no  restriction  as  to  a  transfer  of  the  paper  or 
recording  of  the  mortgage,  notwithstanding  knowledge  of  his 
business.  Can  one  do  that,  and  then  take  advantage  of  cir- 
cumstances which  such  other  had  no  knowledge  of,  nor  any 
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reasonable  ground  to  suspect,  to  such  other's  injury?  Can 
one  put  up  the  bar  of  his  own  negligence  and  thereby  save 
himself  from  loss  by  failure  of  another  to  perform  an  agree- 
ment with  him,  forming  a  full  consideration  for  his  note, 
and  thereby  effect,  as  to  an  innocent  third  person,  a  fraud  to 
such  third  person's  injury?  It  would  seem  that  the  prin- 
ciple of  estoppel  plainly  arises  to  the  contrary, — so  plainly 
that  illustration  by  reference  to  precedents  to  support  sucli 
conclusion  is  not  necessary. 

Passing  to  the  field  of  precedents  we  find,  as  would  be  ex- 
pected, that  the  principle  suggested  has  been  often  applied 
to  situations  the  same  or  similar  to  the  one  before  us,  for  the 
protection  of  the  innocent  third  person,  and  search  fails  to 
enable  one  to  discover  where  it  has  been  invoked  in  vain. 
On  this,  many  cases  cited  by  the  learned  counsel  for  appellant 
ghow  so  clearly  the  trend  of  authority  that  we  will  refer 
thereto  with  others :  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis. 
328,  78  K  W.  440 ;  Loizecmx  v.  Fremder,  123  Wis.  193, 101 
K  W.  423 ;  Marling  v.  Nommensen,  127  Wis.  363,  106  N. 
W.  844;  BogaH  v.  Stevens,  69  K  J.  Eq.  800,  63  Atl.  246; 
Bush  V.  Cushnum,  27  N.  J.  Eq.  131 ;  Combes  v.  Chandler, 
33  Ohio  St  178 ;  Wilson  v.  Eicks,  40  Ohio  St  418 ;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  T.  325 ;  Moore  v.  Metropolitan 
Nat.  Bank,  55  K  Y.  41 ;  Davis  v.  Beckstein,  69  N.  Y.  440 ; 
Boardman  v.  L.  8.  &  M.  8.  R.  Co.  84  K  Y.  157,  182 ;  Parker 
V.  Conmr,  93  K  Y.  118;  Simpson  v.  Del  Hoyo,  94  N.  Y, 
189;  Cahle  v.  Ellis,  86  HI.  525:  Marshall  v.  Ender,  20  HI. 
App.  312;  Atlanta  G.  Co.  v.  Hwnt,  100  Tenn.  89,  42  S.  W. 
482;  Kempner  v.  Huddleston,  90  Tex.  182,  37  S.  W.  1066; 
Norfolk  &  F.  R.  Co.  v.  Perdue,  40  W.  Va.  442,  21  S.  E. 
755;  1  Jones,  Mortgages  (6th  ed.)  §  683. 

In  the  textrbook  referred  to  the  rule  is  laid  down  thus: 

If  a  person  induces  another  to  take  an  assignment  of  tte 
mortgage  from  the  holder  of  it  "upon  the  representation  that 
it  is  a  good  and  valid  security''  he  cannot  subsequently  im- 
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peach  the  validity  of  the  mortgage  "in  the  hands  of  such  as- 
signee. Having  by  word  or  deed  induced  another  to  part 
with  his  money  for  the  security,  he  is  not  allowed  to  repudi- 
ate the  truth  of  his  representation,  and  escape  the  payment 
of  the  obligation  by  showing  that>  as  between  himself  and  the 
former  holder,"  it  was  invalid.  ^ 

Whether  that  applies  generally  we  need  not  now  decide  or 
go  further  than  the  facts  of  this  case. 

The  principle  stated  is  not  restricted  to  acts  or  representa- 
tions directly  between  the  maker  of  the  securitiee  and  the  as- 
signee. Constructive  representations,  conduct  equivalent  to 
actual  representations^  as  by  giving  to  the  holder  of  securities 
all  of  the  characteristics  of  ownership,  so  he  may  hold  and 
transfer  the  same  with  all  the  usual  appearances  of  absolute 
right  to  do  80  and  with  reasonable  knowledge  that  he  will  or 
may  do  so,  is  certainly  sufficient  That  runs  through  all  the 
cases  cited  and  many  more  that  might  be  referred  to.  True, 
such  cases  do  not  all  exactly  fit  the  facts  of  this  case,  but  thev 
do  so  in  principle.  Bush  v.  Cushnum,  supra,  is  exactly  in 
pointy  when  we  consider  that  conduct  equivalent  to  actual  rep- 
resentation, inter  partes,  is  likewise  equivalent  thereto  in  ef- 
fect, as  to  estoppel  in  pais.  It  is  particularly  applicable  here, 
since  FitzOerald,  as  we  have  seen,  must  have  known  from  the 
nature  of  Hermanns  business  that  he  was  liable  to  and  prob- 
ably would  sell  the  securities  to  some  person  without  disclos- 
ing the  nature  of  his  business  relations  with  the  payor. 

Bogani  v.  Stevens,  supra,  is  quite  like  this  case.  We  are 
unable  to  see  any  material  distinction  between  clothing  an 
agent  with  the  semblance  of  being  the  owner  of  securities  ac- 
companied by  actual  authority  to  transfer  the  same  for  value, 
and  vesting  the  actual  title  to  such  securities  in  a  person  with 
all  the  semblance  of  absolute  ownership,  knowing  that  he  is 
liable  to,  and  probably  will,  transfer  them  to  another,  for 
value,  having  no  knowledge,  or  reasonable  means  of  knowl- 
edge, of  any  present  or  future  defense  thereto. 
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In  McNeil  v.  Tenth  Nat.  Bank,  supra,  it  is  said,  in  effect, 
that,  except  as  regards  the  effect  of  the  law  merchant,  an  as- 
signee of  assignable  papers  obtains  no  greater  right  than  his 
assignor  possesses;  but  said  the  court: 

"It  doee  not  interfere  with  dio  well-established  principle, 
that  where  the  true  owner  holds  out  another,  or  allows  him  to 
appear,  as  the  owner  of  or  as  having  full  power  of  disposition 
over  the  property,  and  innocent  third  parties  are  lius  led 
into  dealing  with  sudi  apparent  owner,  they  will  be  pro- 
tected. Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner,  which 
precludes  him  from  disputing,  as  against  them,  the  exist- 
ence of  the  title  or  power  which,  through  negligence  or  mis- 
taken confidenoe,  he  caused  or  allowed  to  appear  to  be  vested 
in  the  party  making  the  conveyance." 

Counsel  for  respondent  place  their  sole  reliance  on  the  idea 
that  the  note  was  without  consideration  at  the  start>  hence 
without  validity,  which  is  wrong,  as  we  have  seen,  and  on  the 
law  merchant  as  incorporated  into  sec.  1676 — 19  of  the  Ne- 
gotiable Instrument  Statute  (ch.  366,  Laws  of  1899),  to  the 
effect  that  the  taker  for  value  of  a  negotiable  instrument  with- 
out indorsement  takes  no  better  title  than  his  assignee  had 
thereunder,  and  sec.  1676 — 28,  to  the  effect  that  a  holder  of 
negotiable  paper,  who  does  not  acquire  it  in  due  course,  is 
subject  to  the  same  perils  as  regards  defenses  by  the  payor  as 
the  payee  was.  Those  rules,  as  we  have  seen,  give  way  to  the 
supreme  rule  of  estoppel  in  pais.  We  are  referred  with  con- 
fidence to  Boyle  v.  Lybrand,  113  Wis.  79,  88  K  W.  904. 
Suffice  it  to  say,  we  are  unable  to  see  that  it  touches  the  ques- 
tion in  hand. 

We  are  further  referred  to  Rapps  v.  Oottlieh,  142  N.  T. 
164,  36  N.  E.  1052,  where  the  court  grounded  its  decision  on 
the  doctrine  that  an  assignee,  without  indorsement,  of  nego- 
tiable paper,  takes  it  subject  to  all  the  defenses  available  as 
to  the  original  parties,  holding  it  to  be  applicable  because  the 
note  and  mortgage  in  question  never  had  validity  as  obliga- 
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tions,  since  they  were  delivered  to  the  named  payee  to  take 
effect  according  to  their  tenor  and  not  otherwise  at  all,  only 
npon  the  happening  of  a  condition  precedent.  Under  those  . 
■circumstances,  negligence  or  inexcusable  holding  out  on  the 
part  of  the  payor  essential  to  efficient  application  of  the  doc- 
trine of  estoppel  in  pais  was  not  found  to  exist  Without  ap- 
preciation of  the  precise  grounds  for  the  decision,  one  would 
Le  quite  liable  to  be  led  astray,  especially  in  view  of  a  brief 
discussion  at  the  closing  of  the  opinion  of  the  invocability  of 
the  doctrine  of  estoppel  in  pads.     The  court  reasoned  thus : 

"It  is  a  rule  of  last  r^ort^  applicable  only  where  all  others 
fail ;  it  is  a  doctrine  subordinate  and  not  dominant,  which  re- 
verses no  other,  but  submits  to  the  authority  of  all,  and  is 
adequate  to  an  ultimate  decision  only  when  it  has  the  field  to 
itself.'' 

As  those  expressions  are  liable  to  be  understood  they  hardly 
give  proper  dignity  to  the  doctrine  of  estoppel  in  pais.  True 
it  is  a  rule  of  last  resort,  but  where  it  is  applicable  it  is  not 
subordinate.  It  stays  the  operation  of  other  rules  which  have 
not  run  their  course,  when  to  allow  them  to  proceed  further 
would  be  a  greater  wrong  than  to  permanently  enjoin  them. 
It  is  a  rule  of  justice  which,  in  its  proper  field,  has  a  power 
of  mastery  over  all  other  rules.  It  is  a  rule,  by  no  means  to 
be  discredited,  but  rather  one  entitled  to  the  distinction  of 
being  one  of  the  greatest  instrumentalities  to  promote  the  ends 
of  justice  which  the  equity  of  the  law  affords. 

There  is  this  further  insurmountable  diflSculty  in  sustain- 
ing the  judgment:  The  rule  that  a  negotiable  instrument  in 
the  hands  of  an  assignee  for  value  and  without  notice  of  de- 
fenses as  between  the  original  parties  is  subject,  nevertheless^ 
to  such  defenses,  has  relation  to  such  equities  or  defenses  as 
existed  at  the  time  of  the  transfer,  not  to  latent  defenses  or 
equities  which  possibly  may  at  some  future  time  exist.  As 
said  in  Bush  v.  Cushman,  27  N.  J.  Eq.  131 :  It  does  not  em- 
brace "equities  or  defenses  springing  from  defaults,  or  even 
fraud  of  the  assignor,  committed  subsequent  to  the  assign- 
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ment,  and  which  had  no  existence,  and  were  simply  possibili- 
ties, at  the  time  of  the  assignment" 

The  same  doctrine  was  applied  in  Coster  v.  Oriswold,  4 
Edw.  CL  364,  374.  The  views  of  the  court  are  thus  ex- 
pressed : 

"All  that  the  court  of  law  or  equity  can  do  in  such  cases^ 
since  they  recognize  and  protect  the  rights  of  assignees  of 
choses  in  action,  is,  to  allow  them  to  take,  subject  always  to 
any  defense,  le^  or  equitable,  which  existed  in  favor  of  the 
debtor  against  the  original  holder  or  creditor  at  the  time  of 
the  transfer  or  assignment  Now,  the  question  arises :  What 
existing  equity  or  defense  was  there  against  these  bonds  .  .  ."" 
when  they  were  pledged  to  the  "United  States  Bank  as  col- 
lateral security  .  .  ."t  And,  again,  ^'Where  an  assignee 
takes  in  good  faith,  his  right  to  hold  will  not  be  disturbed  or 
divested  by  any  subsequent  event  or  after-accruing  right  or 
equity  of  the  debtor." 

To  the  same  effect  are  Chance  v.  Isaacs,  6  Paige  Ch.  592 ;. 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146;  Lossy  v.  Simpson,  11 
N.  J.  Eq.  246,  253 ;  Murray  v.  LyTbum,  2  Johns.  Ch.  441^ 
442 ;  Flemming  v.  HobcJcen,  40  N.  J.  Law,  270 ;  North  Ber- 
gen V.  Eager,  41  N.  J.  Law,  184, 189 ;  Ex  parte  Hole,  3  Ves. 
Jr.  304;  Temey  v.  Wilson,  45  N.  J.  Law,  282. 

Here,  as  we  have  seen,  at  \he  time  of  the  assignment  to 
George  Ellis,  Herman  was  the  absolute  owner  of  the  note  and 
mortgage.  They  were  not  waiting  upon  the  happening  of 
any  event  to  give  them  validity.  Herman  owed  Ellis  $3,000, 
but  was  not  in  default.  He  had,  at  best,  a  possible  contin- 
gent defense  or  equity.  Under  those  circumstances,  within 
the  authorities  cited,  Ellis  could  safely  take,  in  good  faith, 
for  value,  the  note  from  Herman.  The  latter's  subsequent 
mere  default  could  not  operate  to  his  prejudice. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
rtr-anded  for  judgment  according  to  the  prayer  of  the  com- 
plaint . 

Babnes,  J.,  dissenta 
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QoBTziNQEB,  Appellant,  vs.  Dowahxtb  and  another,  Respond- 

enta. 
Samb,  Respondent,  vs.  Samb,  Appellants. 

January  29^FeJ>ruary  16,  1909, 

Oorporationa:  Asaignment  of  stock  at  collateral  security:  Right  to 
vote:  Transfer  on  l>ooks:  When  to  he  surrendered:  Contract 
construed:  Protection  of  pledgee's  security  against  impairment: 
Right  to  J>e  officer  of  corporation 

L  In  an  action  involvlDg  the  right  to  vote  corporate  stock  assigned 
as  collateral  security  for  notes  given  for  its  purchase  price,  it  is 
held,  upon  the  evidence,  that  by  the  understanding  and  agree- 
ment of  the  parties  the  pledgor  has  the  right  to  vote  the  stock, 
although  it  was  not  expressly  so  stipulated  in  their  written  con- 
tract 

[2.  Whether,  in  general,  the  right  to  vote  corporate  stock  assigned 
as  collateral  security  is  in  the  pledgor  or  the  pledgee,  not  de- 
termined.] 

3.  Upon  the  sale  of  all  the  stock  of  a  corporation  notes  were  given 
for  a  part  of  the  purchase  price  and  most  of  the  stock  was  as- 
signed  to  the  vendor  as  collateral  security  therefor.  One  share 
was  issued  to  him  and  it  was  agreed  that  he  should  be  a  di- 
rector, officer,  and  employee  of  the  company,  so  as  to  be  in  a 
position  to  protect  his  securities.  Held,  that  he  was  entitled 
to  have  the  stock  so  pledged  transferred  to  him  on  the  books 
of  the  company,  and  that  a  new  certificate  should  be  issued  to 
htm  showing  the  transfer  and  that  it  issued  pursuant  to  the 
judgment  of  the  court. 

4.  The  assignment  of  the  stock  as  collateral  in  such  case  being 

made,  under  the  agreement,  "to  secure  the  payment  of  said 
notes,  the  same  to  be  held  by  the  [payee]  until  said  notes  shall 
be  fully  paid,"  no  part  of  the  pledged  stock  need  be  surrendered 
until  the  indebtedness  evidenced  by  the  notes  is  fully  paid. 

5.  There  being  nothing  in  the  agreement  warranting  an  inference 

that  the  stock  was  pledged  to  secure  anything  other  than  the 
notes  mentioned,  the  pledgee  was  not  entitled  to  hold  it  to 
secure  pajonent  of  damages  by  reason  of  a  breach  of  his  agree- 
ment in  respect  to  his  being  retained  as  a  director  and  officer 
of  the  company. 
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6.  In  an  action  for  determination  of  the  rights  of  all  parties  under 
such  sale  and  agreement,  the  Judgment  should  provide  for  the 
continuance  of  the  vendor  and  pledgee  of  the  stock  as  a  director, 
officer,  and  employee  of  the  comj^ny  until  the  debt  to  him  should 
be  paid,  upon  the  condition  that  he  perform  the  duties  of  such 
positions;  and  his  interest  in  the  property  should  be  protected 
against  transfers  or  other  acts  of  the  corporation  which  might 
improperly  Impair  his  security. 

Appeals  from  a  judgment  of  the  drcuit  court  for  Milwau- 
kee county :  Wabebw  D.  Tabbant,  Circuit  Judge.     Reversed. 

In  1892  the  Cream  City  Mirror  Plate  Company  was  or- 
ganized with  a  capital  stock  of  $3,000.  In  1898  John  M. 
Goetzinger  had  become  the  sole  owner  of  the  stock.  The  net 
assets  of  the  corporation  were  then  $54,000.  On  Septem- 
ber 27,  1905,  pursuant  to  prior  negotiations  with  one  T.  F. 
Donahue,  Goetzinger  entered  into  a  written  agreement  for  the 
sale  of  the  capital  stock  of  the  corporation  to  Donahue.  The 
agreement  provided  that  the  stock  should  be  increased  to  an 
amount  equal  to  the  net  assets  of  the  corporation ;  Donahue 
should  pay  Goetzinger  $25,000  in  cash  and  give  Goetzinger 
five  notes  of  equal  amounts  for  tJbe  balance,  to  be  paid  in  one, 
two,  three,  four,  and  five  years,  and  to  be  secured  by  an  assign- 
ment as  collateral  to  Goetzinger  of  all  of  the  stock  of  the  cor- 
poration, save  $10,000  worth;  each  party  was  to  deposit 
$3,000  to  insure  the  performance  of  the  agreement ;  one  share 
of  stock  was  to  be  issued  to  Goetzinger,  and  the  balance,  is- 
sued to  Donahue,  was  to  be  assigned,  save  $10,000  worth,  to 
Goetzinger  as  collateral  to  secure  the  payment  of  the  notes ; 
Donahue  was  to  be  elected  vice-president  of  the  corporation, 
Goetzinger  to  be  elected  president,  and  to  countersign  all 
checks,  to  collect  the  outstanding  and  to  pay  all  debts  due,  and 
to  receive  an  annual  salary  of  $1,800 ;  and  after  the  expira- 
tion of  a  year  Goetzinger  was  to  be  employed  to  perform  these 
duties  until  the  notes  were  fully  paid. 

In  January,  1908,  Donahue  and  Goetzinger  modified  this 
iigreement  as  follows :  The  capital  stock  was  to  be  $50,000 ; 


Digitized  by  VjOOQIC 


16]  JANUAEY  TERM,  1909.  105 

Gootziiiger  t.  Dooahae,  138  Wis.  103. 

the  balance  of  the  assets  of  thfe  corporation  was  to  become  a 
debt  due  to  Ooetzinger  from  the  corporation;  Donahue  was 
to  make  a  cash  payment  of  $20,000,  and  for  the  $30,000  bal- 
ance he  was  to  make  six  notes  of  $5,000  each,  payable  one 
each  year  for  six  years,  which  notes  were  to  be  secured  by  an 
assignment  of  the  stock  according  to  the  agreement;  and 
Goetzinger  was  to  become  vice-president  and  treasurer,  Donor- 
hue  president^  and  one  F.  0.  CoggeshaU  secretary. 

The  stock  was  increased  to  $50,000.  One  share  was  is- 
sued to  Ooetzinger,  ten  shares  to  CoggeshaU,  and  489  shares 
to  Donahue.  The  officers  were  elected  as  agreed.  Donahue 
paid  Goetzinger  $20,000  in  cash,  gave  his  notes  for  $30,000, 
and  by  written  indorsement  assigaed  the  stock  issued  to  him 
as  security  to  Goetzinger;  and  the  corporation  gave  its  note 
for  $4,000  to  Goetzinger.  The  assignraent  of  the  stock  was 
never  recorded  on  the  books  of  the  corporation.  An  agree- 
ment was  made  between  Goetzinger  and  the  corporation 
whereby  Goetzinger  was  to  act  as  treasurer  and  financial  man- 
ager of  the  corporation  for  the  period  of  six  years,  and  Goetz- 
inger thereby  agreed  to  perform  all  the  services  that  might 
be  required  of  him  during  that  time.  Goetzinger  also  re- 
ceived an  assignment  of  all  bills  due  the  corporation  and 
agreed  to  pay  all  its  debts  then  due.  A  new  certificate  of 
stodc  was  issued  to  DonaJvae  in  place  of  the  one  originally 
issued  to  him,  which  ctmtained  a  mistake  as  to  the  number 
of  shares.  This  certificate  was  duly  assigned  to  Goetzinger 
as  collateral 

At  the  annual  meeting  of  the  oorporation  in  January,  1907, 
Goetzinger  voted  one  share  of  stock,  Donahue  439,  CoggeshaU 
ten  shares,  and  one  Schroeder,  to  whom  Donahue  had  sold  fifty 
shares  of  stock,  voted  the  rest  of  the  stock.  Donahwe,  Cogge- 
shaU, and  Schroeder  were  elected  directors,  and  at  a  directors' 
meeting  later  in  the  day  Donahws  was  elected  president, 
CoggeshaU  secretary,  Schroeder  vice-president,  and  Donahue 
treasurer.     A  motion  was  adopted  to  dispense  with  the  serv- 
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iocs  of  Goetzinger  as  financial  manager  because  of  incompe- 
tency and  neglect  of  duty,  and  the  secretary  was  instructed  to 
notify  him.  Since  this  meeting  Ooetzinger  has  been  excluded 
fi'om  participation  in  the  management  of  the  corporation. 

Ooetzinger  instituted  proceedings  asking  that  the  secretary 
be  required  to  make  a  transfer  on  the  books  of  the  corporation 
of  the  stock  held  by  him  as  security.  Donahue  testified  that 
Goetzinger  had  agreed  that  he  should  vote  the  stock  owned  by 
him,  that  Ooetzinger  understood  that  Donahue  had  the  right 
to  vote  this  stock,  and  that  Goetzinger  had  declared  that  he 
feared  that  Donahue  might  vote  him  wholly  out  of  participa- 
tion in  the  management  of  the  corporation.  It  also  appears 
that  Goetzinger  made  no  claim  at  the  stockholders'  meetings  to 
any  right  to  vote  the  stock  assigned  to  him  as  collateral,  but 
assumed  and  aoquieeoed  in  Donahue's  right  to  vote  it,  nor  did 
he  take  steps  to  secure  a  transfer  of  this  stock  on  the  books  of 
the  corporation  before  the  stockholders'  meetings  so  as  to  en- 
able him  to  vote  it 

The  oourt  found  that  there  was  no  good  reason  for  the  cor- 
poration dispensing  with  Goetzinger* 8  services;  that  Donahue 
was  entitled  to  vote  the  stock  held  by  him  but  deposited  with 
Goetzinger  as  collateral ;  that  Goetzinger  was  entitled  to  the 
issuance  of  a  certificate  of  stock  reciting  that  the  stock  shares 
were  held  by  him  as  security ;  and  that  Goetzinger  was  entitled 
to  hold  the  stock  as  security  for  any  damages  suffered  by  him 
because  of  the  breach  of  contract  in  dispensing  with  his  serv- 
ices as  treasurer  and  financial  manager.  Both  parties  appeal 
from  the  judgment  entered  on  the  findings  of  the  court 

Frank  M.  Hoyt,  for  the  plaintiff,  contended,  inter  alia,  tiiat 
the  1^1  title  to  tfie  stock  in  question  is  in  the  plaintiff. 
Sec.  1751,  Stats.  (1898)  ;  Colebrooke,  Collateral  Securities 
(2d  ed.)  §§  271,  272,  276;  Id.  (1st  ed.)  §  282.  The  right 
to  vote  the  stock  is  in  appellant  as  the  holder  of  the  legal  title. 
3  Thomp.  Corp.  §  3872;  Colebrooke,  Collateral  Securities 
(1st  ed.)  §  283,  p.  371;  Comm.  exrel.  Eberhardt  v,  Dalzell, 
152  Pa.  St  2H,  321 ;  Vail  v.  Hamilton,  86  N.  Y.  453,  458 ; 
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Sleeper  v.  Ooodxvin,  67  Wis.  677,  592 ;  ffeofA  v.  Silverthom 
L.  M.  &  8.  Co.  39  Wis.  146,  158;  In  re  Argus  P.  Co.  1  N. 
Dak.  435,  12  L.  R  A.  782,  note  1.  Transfer  on  the  books  to 
plaintiflF  was  expressly  authorized  by  the  written  assignment 
indorsed  on  the  back  of  the  oertificate.  Sec.  1751,  Stats. 
(1898),  gives  the  right  to  such  transfer  and  a  new  certificate ; 
and  the  law,  independent  of  the  statutes,  gives  this  ri^t. 
Colebrooke,  Collateral  Securities  (2d  ed.)  §  272;  EvbbeU  i\ 
Drexel  £  Co.  11  Fed.  115,  118 ;  Farmers^  Nat.  0.  Bcmk  v. 
Wilson,  58  Cal.  600;  Skiff  v.  Stoddard,  68  Conn.  198;  Jones 
V.  P.  &  C.  R.  Co.  82  K  H.  544 ;  Second  Nat  Bank  v.  First 
Nat.  Bank,  8  N.  Dak.  60.  Qoetzinger  as  pledgee  is  entitled 
to  any  dividends  declared  during  tke  continuance  of  the 
pledge.  2  Cook,  Stockholders,  §  468,  p.  827,  and  cases  cited 
in  note  3.  The  statute  (sea  1751,  S^ts.  1898)  makes  the 
transfer  cm  the  books  of  the  corporation  essential  to  the  preser- 
vation of  this  right 

Edgar  L.  Wood,  for  the  defendants,  as  to  the  rights  of  the 
parties  with  respect  to  the  pledged  stock,  cited  Earing  v. 
Hamilton,  107  Wis.  112, 117 ;  Burgess  v.  Seligman,  107  U.  S. 
20;  James  M.  Co.  v.  Hankvntz,  137  Wis.  302,  118  N.  W. 
806 ;  KlirJceH  v.  Fulton  8.  &  M.  Co.  113  Wis.  493,  501 ;  Geil- 
fuss  V.  Corrigan,  95  Wis.  651,  665 ;  Morey  v.  Fish  Bros.  W. 
Co.  108  Wis.  520,  527;  Jones,  Pieces,  §§  8,  441,  442,  720 ; 
Spreckels  v.  Nevada  Bank,  113  Cal.  272,  33  L.  R  A.  459 ; 
State  ex  rel.  Reed  v.  Smith,  16  Oreg.  98 ;  YoweU  v.  Thomp- 
son, 3  Cranch  C.  C.  428 ;  McHenry  v.  Jewett,  26  Him,  453 ; 
HaskeU  v.  Read,  68  Neb.  107,  93  K  W.  998 ;  Hoppin  v.  Buf- 
fum,  9  R  I.  513 ;  Ex  parte  WiOeoehs,  T  Cow.  402 ;  Moore  v. 
ItarshaUtovm  0.  H.  Co.  81  Iowa,  46 ;  Haegele  v.  Western  S, 
Mfg.  Co.  29  Mo.  App.  4:86;  Clarke  n.  Cent.  R.  £  B.  Co.  50 
Fed.  338,  16  L.  R  A.  683. 

SiEBVcxsB,  J.  THie  parties  by  stipulation  enlarged  the  is- 
sues c^iginally  presented  by  the  petition  and  answer  so  as  to 
present  the  question  of  their  legal  and  equitable  rights  arising 
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under  the  facts  and  circumstances  of  the  transaction,  whereby 
Donahue  bought  Goetzvngef's  interest  in  the  corporation,  the 
unpaid  purchase  price  due  Ooetzinger  was  to  be  secured  by  a 
pledge  of  most  of  the  shares  of  stock,  and  Ooetzinger,  by  re- 
maining in  the  positions  of  director,  officer,  and  employee  at  a 
stated  salary,  had  such  a  participation  in  the  conduct  of  the 
<rorporate  affairs  as  would  enable  him  to  prc^rly  protect  his 
interests. 

The  principal  controversy  is  whetter  Donahue  or  Ooetzin- 
c/er  has  the  right  to  vote  the  stock  assigned  to  Goetzinger  as 
<iollateral.  Both  parties  claim  this  right  under  the  facts  and 
circumstances  of  the  case.  In  the  light  of  the  agreement  of 
the  parties,  whether  the  right  to  vote  stock  in  a  corporation, 
transferred  by  indorsement  by  the  owner  of  the  certificate  as 
<x)llateral  to  secure  performance  of  the  pledgor's  obligation,  is 
vested  in  the  pledgor  or  pledgee,  need  not  be  determined  in 
this  action.  Tbe  court  found  that  it  was  understood  between 
them  that  Donahue,  as  owner  of  nearly  all  of  the  corporate 
interests,  should  have  the  general  management  of  the  corpo- 
rate business  and  the  right  to  vote  the  stock  transferred  as 
collateral  to  secure  his  indebtedness  to  Goetzinger  after  the 
reorganization  of  the  corporate  affairs  in  the  manner  agreed 
upon  by  them  and  the  transfer  of  Goetzmger's  interest  to 
Donahue  pursuant  to  such  arrangement.  No  question  of 
public  policy  or  voting  power  secured  from  stock  ownership 
being  involved,  it  is  not  questioned  but  that  the  parties  might 
determine  by  agreement  who  should  have  the  right  to  vote 
such  stock.  Upon  examination  of  the  case  we  are  led  to  the 
conclusion  that  the  trial  court  is  sustained  in  its  finding  that^ 
by  arrangement  and  understanding  of  the  parties,  Donahue 
has  the  right  to  vote  the  stock  transferred  to  .Goetzinger  as 
collateral,  though  it  is  not  expressly  so  stipulated  in  the  writ- 
ten contract  The  evidence  of  Donahue  is  clearly  and  defi- 
nitely that  it  was  understood  and  agreed  between  them  that  he 
was  to  vote  the  stock;  that  before  the  reorganization  of  the 
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corporate  affairs  and  the  sale  of  the  stock  to  Donahue j  Ooetz- 
inger  expressly  recognized  this  right  by  acknowledging  that 
Donahue  could  so  vote  the  stock  under  his  right  as  owner  as 
to  prevent  Ooetzinger  from  holding  the  oflSce  of  director;  that 
because  Goetzinger  recognized  the  right  he  demanded  that 
the  contract  contain  a  stipulation  that  he  should  be  elected  a 
diraetor  for  the  ensuing  six  years;  and  that  he  acquiesced  in 
Donahue's  voting  this  stock  at  stockholders'  meetings.  Ooetz- 
inger testifies  to  the  effect  that  the  right  of  voting  this  stock 
was  not  expressly  considered  by  them  in  their  negotiations. 

Considering  these  facts  and  circumstances  in  the  light  of 
the  expressed  purpose  that  Donahue  was  to  buy  out  Ooetz- 
inger^ 8  interest  in  the  corporation ;  have  the  general  manage- 
ment of  the  corporate  affairs ;  that  Ooetzinger  was  to  be  re- 
lieved of  sudi  responsibility  and  was  to  retain  but  one  share 
of  stock  to  enable  him  to  hold  a  directorship  and  an  office  for 
the  purpose  of  putting  him  in  such  a  position  that  he  could 
keep  informed  of  the  business  affairs  and  protect  his  securi- 
ties,— ^it  is  obvious  that  the  trial  court's  conclusion  that  it 
was  understood  and  agreed  between  the  parties  that  Donahue 
was  to  vote  the  stock  he  transferred  to  Ooetzinger  as  collateral 
to  secure  payment  of  his  debt  is  justified  by  a  clear  and  satis- 
factory showing  in  iha  evidence,  and  the  court,  therefore, 
properly  adjudged  that  he  was  entitled  to  ffltercise  this  right, 
but  that  Ooetzinger  was  entitled  to  have  the  stock  so  pledged 
as  collateral  transferred  to  him  upon  the  books  of  the  corpora- 
tion by  the  issuance  of  a  new  certificate  showing  such  transfer 
and  that  it  so  issued  pursuant  to  the  judgment  of  the  court 

On  defendants'  appeal  it  is  contended  that  the  court  erred 
in  decreeing  that  Ooetzinger  was  entitled  to  hold  all  of  the 
stock  pledged  as  security  until  the  notes  were  fully  paid.  The 
agreement  of  September  27,  1905,  contains  a  stipulation  cov- 
ering this  question,  which  provides  that  the  stock  so  pledged 
as  collateral  is  ^%  secure  the  payment  of  said  notes,  the  same 
to  be  held  by  the  party  of  the  first  part  until  said  notes  shall 
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be  fully  paid.'*  The  evident  intent  of  this  agreement  is  that 
no  portion  of  the  pledged  stock  need  be  surrendered  until  the 
indebtedness  evidenced  by  the  notes  is  fully  paid. 

The  defendants  further  claim  that  the  judgment  is  errone- 
ous in  providing  that  Ooetzinger  is  entitled  to  hold  the  stock 
so  pledged  as  collateral  to  secure  payment  to  him  of  any  dam- 
ages he  may  be  awarded  by  reason  of  any  breach  by  Donshue 
of  the  agreements  of  September  27,  1905,  and  of  January, 
1906.  We  find  nothing  in  the  written  agreement  or  in  the 
negotiations  warranting  the  inference  that  the  parties  agreed 
that  the  stock  pledged  should  secure  any  demand  for  damage? 
Goetzinger  might  have  for  breach  of  these  contracts.  All  of 
the  written  stipulations  and  the  negotiations  show  that. die 
parties  intended  this  transfer  of  the  stock  shoidd  secure  only 
the  payment  of  the  notes.  The  terms  of  the  contract  clearly 
indicate  an  intent  by  the  parties  that  the  transfer  should  be 
limited  to  securing  the  payment  of  the  unpaid  purchase 
money,  and  it  contains  nothing  which  could  be  construed  as 
securing  payment  of  damages  for  breach  of  contract  in  not 
keeping  Ooetzinger  in  the  employ  of  the  corporation.  The 
provision  in  the  judgment  declaring  that  Ooetzinger  is  to  hold 
the  stock  as  security  for  the  payment  of  damages  resulting 
from  any  alleged  breach  of  contract  in  this  respect  is  erroneous 
and  must  be  reversed. 

These  considerations  dispose  of  the  questions  specifically 
presented  in  argument.  It  is,  however,  apparent  from  the 
proceedings  in  the  course  of  the  trial  that  the  parties  are  de- 
sirous of  having  all  questions  embraced  in  the  issues  passed 
upon  and  determined.  This,  in  our  opinion,  is  not  fully  ac- 
complished by  the  judgment  as  entered.  It  is  manifest  that 
one  of  the  controlling  considerations  which  induced  Donahue 
and  Ooetzinger  to  enter  into  the  agreements  they  made  was 
that  Ooetzinger^ 8  security  was  to  be  maintained  by  a  provident 
administration  of  the  corporate  affairs  and  a  diligent  and 
faithful  prosecution  and  conduct  of  its  business.     To  accom- 
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plish  and  promote  this  result  the  continuance  of  Goetzinger  as 
a  director,  oflBcer,  and  as  an  employee  of  the  corporation  was 
of  paramount  importance  to  him.  It  is  manifest  from  the 
stipulations  of  the  contract  providing  for  these  matters  that 
both  parties  so  considered  it  It  is  also  important  that  the 
corporate  business  be  continued  in  such  manner  and  under 
such  conditions  as  to  properly  preserve  it  as  Ooetzingef's  se- 
curity. These  circumstances  entitled  Ooetzinger,  under  his 
contract  with  Donahue,  to  have  it  adjudged  that  the  status  and 
contractual  relation  created  by  them  should  be  maintained  by 
securing  his  reinstatement  in  the  position  of  director  and  in 
the  office  of  treasurer  and  financial  manager  and  by  his  reten- 
tion in  the  employ  of  the  corporation  at  the  stipulated  salary 
until  the  debt  evidenced  by  the  notes  should  be  paid,  upon  the 
condition  that  he  perform  the  duties  of  these  respective  offices 
and  positions.  The  judgment  should  also  provide  that  Goetz- 
inger^s  interest  in  the  property  should  be  protected  against  any 
transfer,  mortgage,  or  other  incumbrance  of  the  property,  and 
that  the  corporation  be  restricted  in  contracting  liabilities  to 
such  current  loans  as  may  be  necessary  for  the  proper  conduct 
of  its  business.  We  call  attention  to  these  as  some  of  the 
questions  properly  within  the  issues  presented  which  should 
be  provided  for  in  the  final  judgment  in  order  to  protect  the 
rights  and  interests  of  the  parties. 

The  judgment  entered  must  be  reversed,  and  the  cause  re- 
manded to  the  trial  court  to  award  judgment  which  shall  de- 
termine and  adjudicate  all  matters  necessarily  embraced  in  a 
final  determination  of  the  issues  as  presented  by  the  parties. 

By  the  Covri. — Judgment  reversed,  and  the  cause  re- 
manded to  the  lower  court  with  directions  to  enter  judgment 
as  indicated  in  this  opinion.  Neither  party  will  recover  costs 
in  this  court,  and  the  plaintiff  will  pay  the  clerk's  fees  on  ap- 
peal 
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Elicxroiiebn^  Bespondenty  vs.  Wbimbb,  Appellant 
January  t9— February  16,  1909. 

Carporationa:  AcHoiif  tohen  may  J>e  brought  by  ttockhoJder:  Neces- 
sary parties:  Pleading:  Dissolution  of  corporation:  Continuance 
for  bringing  of  actions,  etc.:  Statutes  of  other  states:  Presump- 
tions. 

1.  The  wrongfal  taking  and  conversion  by  an  officer  of  a  corpora^ 

tlon  of  moneys  and  property  belonging  to  it  la  primarily  a 
wrong  to  tke  corporation  and  it  has  the  primary  right  to  bring 
an  action  therefor. 

2.  If,  in  such  case,  the  corporation  fails  to  sne,  it  is  a  necessary 

party  defendant  in  an  action  brought  by  a  stockholder. 

3.  Assuming  that  an  allegation  that  a  corporation  has  been  dis- 

solved is  sufficient  on  demurrer,  a  further  averment  that  it  has 
"no  legal  existence  at  the  present  time"  states  merely  a  con- 
clusion of  law,  which  is  not  admitted  by  the  demurrer. 

4.  In  the  absence  of  allegations  to  the  contrary  it  will  be  presumed 

on  demurrer  that  the  laws  of  another  state  with  respect  to  cor- 
porations organized  therein  provide — ^like  our  sec.  1764,  Stats. 
(1898) — that  after  such  corporations  are  dissolved  they  shall 
continue  for  three  years  to  be  bodies  corporate  for  the  purpose 
of  prosecuting  and  defending  actions  and  of  enabling  them  to- 
settle  and  close  up  their  business,  etc. 

5.  Before  a  stockholder  can  bring  an  action  for  a  wrong  to  a  corpo- 

ration which,  though  dissolved,  still  exists  for  the  purpose  of 
prosecuting  and  defending  actions,  he  must  show  a  demand 
upon  the  corporation  to  bring  the  suit  or  some  sufficient  reason 
for  failure  to  make  such  demand. 

6.  An  allegation  that  plaintifT  was  a  stockholder  in  a  corporation 

when  it  was  dissolved  does  not  show  that  he  was  a  stockholder 
when  the  action  was  commenced,  some  eighteen  months  there- 
after. 

7.  An  allegation  that  defendant  controlled  and  dominated  a  corpo- 

ration "up  to  the  time  of  the  dissolution  thereof"  does  not  show 
that  he  continued  to  dominate  and  control  it  thereafter,  so  aa 
to  excuse  plaintiffs  failure  to  demand  that  the  corporation  it- 
self bring  the  action  to  remedy  a  wrong  done  to  it  by  defend- 
ant. It  cannot  be  presumed  that  after  the  dissolution  defend- 
ant dominated  or  interfered  with  the  winding  up  of  the  corpo- 
ration as  provided  by  law. 
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Appeai.  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Wabeen  D.  Tabhakt,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  amended  complaint     The  complaint  is  as  follows : 

"That  at  all  times  hereinafter  mentioned  and  up  to  about 
April  18, 1906,  the  Michigan  Ore  Company  was  a  corporation 
duly  oi^anized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Utah,  and  fiiat  said  Michigan  Ore  Company 
was  incorporated  and  organized  by  the  defendant  and  certain 
of  his  business  allies  and  associates  for  the  avowed  purpose  of 
conducting  mining  operations;  that  the  capital  stock  of  the 
said  Michigan  Ore  Company  was  $1,000,000,  divided  into 
1,000,000  shares  of  the  par  value  of  $1  each,  and  that,  as  the 
plaintiff  is  informed  and  verily  believes,  at  the  time  of  the  or- 
ganization of  said  corporation  600,000  shares  of  said  stock 
were  duly  set  apart  as  treasury  stock  and  placed  in  the  treas- 
ury of  said  corporation  and  were  the  property  of  the  said 
Michigan  Ore  Company;  that  from  the  organization  of  the 
said  Michigan  Ore  Company  and  up  to  the  time  of  the  disso- 
lution of  said  corporation  the  defendant,  John  B. Weimer,  was 
the  principal  stockholder  therein,  and  by  himself  and  hib 
agents  held  the  controlling  interest  in  the  capital  stock  in  the 
said  Michigan  Ore  Company  and  elected  the  board  of  direct- 
ors thereof,  personal  friends  and  business  associates  of  the 
said  John  B.  Weimer,  who  have  at  all  times  conducted  the 
business  of  the  said  Michigan  Ore  Company  in  strict  accord- 
ance with  directions  given  by  the  said  John  B.  Weimer,  and 
have  in  all  things  pertaining  to  the  said  corporation  been  ab- 
solutely under  the  domination  and  control  of  the  said  John  B. 
Weimer,  and  that  the  said  John  B.  Weimer  continued  to  con- 
trol the  directors  and  oflScers  of  said  Michigan  Ore  Company 
up  to  the  time  of  the  dissolution  thereof;  that  at  all  times 
herein  mentioned  and  up  to  the  time  of  the  dissolution  of  said 
corporation  the  plaintiff  was  a  stockholder  in  said  company 
and  held  50,000  shares  of  the  capital  stock  of  said  company ; 
that  on  or  about  the  month  of  October,  1904,  the  defendant  un- 
lawfully took  and  carried  away  from  the  treasury  of  said 
company  said  treasury  stock  the  property  of  said  company, 
and  unlawfully  sold  the  same  for  a  large  sum  of  money,  the 
exact  amount  of  which  is  unknown  to  plaintiff,  and  converted 
Vou  188  —  8 
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the  proceeds  thereof  to  his  own  use ;  that  the  amount  realized 
by  said  defendant  on  the  sale  of  said  treasury  stock  exceeded 
the  sum  of  $10,000,  as  plaintiff  is  informed  and  verily  be- 
lieves ;  that  about  the  same  time  the  defendant  unlawfully, 
and  in  violation  of  the  rights  of  said  company  and  its  stock- 
holders, seized  upon  the  cash  in  the  treasury  of  said  Michigan 
Ore  Company,  amounting  to  about  $8,600,  as  plaintiff  is  in- 
formed and  believes,  and  converted  the  same  to  his  own  use ; 
that  after  the  taking  and  conversion  of  the  said  treasury  stock 
and  cash  by  the  defendant  and  in  order  to  silence  the  minority 
stockholders  the  defendant  caused  said  boawi  of  directors  and 
officers  of  said  company  to  transfer  and  convey  to  the  Ophir 
Tunnel  Company,  another  mining  corporation  organized  by 
the  defendant  and  incorporated  under  the  laws  of  the  state  of 
Utah,  certain  mining  claims  to  which  the  Michigan  Ore  Com- 
pany had  record  title,  thus  rendering  the  Michigan  Ore  Com- 
pany insolvent,  and  exchanged  with  said  minority  sto<ihold- 
ers  other  than  the  plaintiff  stock  in  the  Ophir  Tunnel  Com- 
pany for  their  holdings  in  the  Michigan  Ore  Company,  and 
tlius  further  increased  his  holdings  of  stodc  in  the  Michigan 
Ore  Company  and  deprived  the  plaintiff  of  the  support  and 
assistance  of  the  other  minority  stockholders ;  that,  as  plaintiff 
is  informed  and  believes,  the  defendant  called  a  special  meet- 
ing of  the  stockholders  of  the  Michigan  Ore  Company,  which 
was  held  in  Salt  Lake  City,  Utah,  on  or  about  April  18,  1906, 
and  that  at  said  meeting,  by  a  vote  of  the  stock  owned  and 
controlled  by  the  defendant  as  aforesaid,  said  corporation  was 
dissolved  and  ceased  to  be  a  body  corporate,  and,  as  plaintiff 
is  informed  and  believes,  said  corporation  has  no  legal  exist- 
ence at  the  present  time ;  that  the  plaintiff  brings  this  action 
on  his  own  behalf  and  on  behalf  of  all  other  stockholders  of 
tlie  Michigan  Ore  Company  similarly  situated,  if  any  thevQ 
be,  and  for  the  purpose  of  compelling  an  accounting  by  the  de- 
fendant and  restitution  to  plaintiff  and  such  other  persons  as 
may  be  entitled  thereto  as  stockholders  of  the  Michigan  Ore 
Company  of  the  moneys  so  taken  by  defendant  and  of  the 
value  of  the  treasury  stock  of  the  Michigan  Ore  Company  so 
taken  by  defendant  and  converted  to  his  own  use. 

"And  for  another  and  separate  cause  of  action  the  plaintiff 
repeats  all  the  allegations  contained  in  the  first  cause  of  action 
regarding  the  organization  of  the  Michigan  Ore  Company  by 
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the  defendant  and  his  ownership  and  control  by  himself  and 
his  agents  of  the  majority  of  the  capital  stock  thereof,  and  his 
consequent  control  of  the  board  of  directors  of  said  corpora- 
tion at  all  times  herein  mentioned,  and  hereby  refers  to  and 
makes  the  same  a  part  of  this  cause  of  action  as  if  again  set 
out  in  full  herein;  and  plaintiflF  further  alleges  that  at  the 
times  herein  mentioned  and  up  to  the  time  of  the  dissolution 
of  said  corporation  he  was  a  stockholder  in  the  Michigan  Ore 
Company  and  was  the  owner  of  50,000  shares  of  the  capital 
stock  of  said  company;  and,  further  complaining,  plaintiff 
respectfully  alleges  and  shows  that,  as  plaintiff  is  informed 
and  believes,  certain  mining  claims  in  the  state  of  Utah  were 
turned  into  the  Michigan  Ore  Company  at  the  time  of  the 
oi^nization  of  said  corporation  in  payment  of  the  capital 
stock  thereof,  and  that  the  title  of  said  mining  claims  were 
held  in  the  name  of  the  defendant,  John  B.  Weimer,  in  trust 
for  said  Michigan  Ore  Company ;  that,  upon  demand  of  cer- 
tain stockholders  of  said  company  at  some  time  in  the  sum- 
mer of  1904,  the  defendant,  who  was  then  secretary  and  tread- 
xtrer  of  the  Midiigan  Ore  Company,  executed  to  said  com- 
pany assignments  of  said  mining  claims  so  held  in  his  name 
and  delivered  the  same  to  said  company;  that,  as  such  secre- 
tary and  treasurer,  it  was  his  duty  to  place  said  assignments 
upon  record,  but  that  he  withheld  the  same,  and  thereafter 
and  with  intent  to  defraud  the  Michigan  Ore  Company  and 
the  stockholders  thereof  he  executed  new  assignments  of  said 
mining  claims  to  the  Ophir  Tunnel  Company  and  placed  the 
same  upon  record ;  that  this  was  all  done  without  the  knowl- 
edge of  the  minority  stockholders  and  without  any  authority ; 
that  the  Ophir  Tunnel  Company  is  a  corporation  organized 
bv  defendant  and  incorporated  under  the  laws  of  the  state  of 
Utah,  and  defendant  is  the  principal  stockholder  in  said  cor- 
poration, as  plaintiff  is  informed  and  believes,  and  that  the 
said  Ophir  Tunnel  Company  claims  to  be  the  owner  of  said 
mining  claims  under  said  assignments  and  refuses  to  return 
the  same  to  the  Michigan  Ore  Company ;  that  the  titles  and 
descriptions  of  said  mining  claims  are  imknown  to  plaintiff, 
but  that  said  mining  claims  were  and  are  worth  at  least 
$150,000,  as  plaintiff  is  informed  and  believes :  that  this  ac- 
tion is  brought  by  plaintiff  on  behalf  of  himself  and  all  other 
stockholders  of  the  Michigan  Ore  Company  similarly  situ- 
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ated ;  that,  as  plaintiff  is  informed  and  believes,  the  defendant 
called  a  special  meeting  of  the  stockholders  of  the  Michigan 
Ore  Company  which  was  held  in  Salt  Lake  City,  Utah,  on 
or  about  the  18th  day  of  April,  1906,  and  at  said  meeting,  by 
a  vote  of  the  stock  owned  and  controlled  by  the  defendant  as 
aforesaid,  said  corporation  was  dissolved  and  ceased  to  be  a 
body  corporate,  and,  as  plaintiff  is  informed  and  believes,  said 
corporation  has  no  l^^l  existence  at  the  present  time. 

"Wherefore  plaintiff  prays  for  a  decree  of  this  court  re- 
quiring the  above-named  defendant,  John  B.  Weimer,  to 
account  for  the  moneys  and  treasury  stock  so  wrongfully  taken 
and  converted  to  his  own  use  and  for  the  value  of  the  mining 
claims  so  transferred  by  him  to  the  Ophir  Tunnel  Company, 
and  that  the  defendant  be  required  to  pay  to  the  plaintiff 
and  such  other  persons  as  may  be  entitled  thereto  the  amount 
so  found  to  be  due  on  said  accounting,  and  for  such  other  and 
further  relief  in  the  premises  as  may  be  just  and  eqjoitable, 
and  that  the  plaintiff  do  have  and  recover  the  costs  and  dis- 
bursements of  this  action." 

The  defendant  demurred  on  the  following  grounds: 

"(1)  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

"(2)  That  the  court  has  no  jurisdiction  of  the  subject  of 
the  action. 

"(3)  That  there  is  a  defect  of  parties  defendant  by  reason 
of.  the  omission  of  the  Michigan  Ore  Company,  its  officers 
and  directors." 

For  the  appellant  there  was  a  brief  by  Timlin  &  Orogany 
and  oral  argument  by  W.  H.  Timlvn,  Jr. 

H.  L.  Kellogg,  for  the  respondent,  cited  2  Clark  &  M.  Priv. 
Corp.  §  549,  and  cases  cited;  Id.  §§  322-329;  3  id.  §  8G5; 
Crumlish's  AdmW  v.  8.  V.  R.  Co.  28  W.  Va-  623 ;  1  Jones, 
Ev.  (1st  ed.)  §  82,  and  cases  cited  in  note  8;  OttUford  v,  W. 
U.  Tel.  Co.  59  Minn.  332;  Wineburgh  v.  U.  8.  8.  <£  St.  B. 
A.  Co.  173  Mass.  60. 


Kebwin,  J.     The  complaint  and  grounds  of  demurrer  are 
set  out  in  the  statement  of  facts  and  need  not  be  repeated 
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hera  The  wrong  complained  of  is  primarily  a  wrong  to  the 
corporation  and  through  it  a  wrong  to  the  stockholders ;  there- 
fore the  primary  right  of  suit  to  redress  the  wrong  rests  with 
the  corporation.  The  Michigan  Ore  Company  therefore  had 
the  right  to  prosecute  this  action,  and,  failing  to  do  so,  was  a 
necessary  party  defendant  in  an  action  brought  by  a  stock- 
holder. Donnelly  v.  Sampson,  136  Wis.  368,  116  N.  W. 
1089 ;  Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis.  245,  75  N. 
W.  964 ;  Jenkins  v.  Bradley,  104  Wis.  540,  80  K  W.  1025 ;  2 
Cook,  Corporations,  §  738.  The  complaint  alleges  that  the 
Michigan  Ore  Company  had  been  dissolved,  and,  assuming 
for  the  sake  of  argument  that  this  allegation  is  sufficient  on 
demurrer,  the  further  allegation  that  it  has  **no  legal  exist- 
ence at  the  present  time"  is  insufficient,  and  not  admitted  by 
the  demurrer,  because  such  allegation  is  simply  a  conclusion 
of  law,  and  conclusions  of  law  in  pleadings  are  not  admitted 
by  demurrer  or  sufficient  allegations  of  facts.  Brown  v.  Phil- 
lips,  71  Wis.  239,  36  K  W.  242 ;  KeUogg  v.  LarJcin,  3  Pin. 
123 ;  Williams  v.  Williams,  63  Wis.  58,  23  K  W.  110 ;  State 
ex  rel.  Weiss  v.  District  Board,  76  Wis.  177,  44  K  W.  967. 
Where  a  foreign  law  is  not  pleaded  the  presumption  is  that  it 
is  the  same  as  our  law.  Rape  v.  Heaton,  9  Wis.  328 ;  Oshom 
V.  Blackburn,  78  Wis.  209,  47  K  W.  175 ;  St.  Sure  v.  Linds- 
felt,  82  Wis.  346,  52  K  W.  308.  And  this  rule  applies  to 
statutes  subject  to  some  exceptions  not  necessary  to  consider 
here.  Hull  v.  Augustine,  23  Wis.  383 ;  Pierce  v.  C.  £  N.  W. 
R.  Co.  36  Wis.  283;  Schoenberg  v.  Adler,  105  Wis.  645,  81 
K  W.  1055;  BaHlett  v.  Collins,  109  Wis.  477,  86  N.  W. 
703 ;  Eyde  v.  German  Nat.  Bank,  116  Wis.  170,  91  N.  W. 
230;  Edleman  v.  Edlenum,  125  Wis.  270,  104  N.  W.  56. 
Sec  1764,  Stats.  (1898),  provides: 

"All  corporations  whose  term  of  existence  shall  expire  by 
their  own  limitation,  or  which  shall  be  voluntarily  dissolved 
in  the  manner  provided  by  law  or  by  its  articles  of  association, 
or  shall  be  annulled  by  forfeiture  or  otherwise^  shall  neveiv 
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theless  continue  to  be  bodies  corporate  for  three  years  there- 
after for  the  purpose  of  prosecuting  and  defending  actions 
and  of  enabling  them  to  settle  and  close  up  their  business,  dis- 
pose of  and  convey  their  property  and  divide  their  capital 
stock,  and  for  no  other  purpose;  and  when  any  corporation 
shall  become  so  dissolved  the  directors  or  managers  of  the  af- 
fairs of  such  corporation  at  the  time  of  its  dissolution,  by 
whatever  name  they  may  be  known,  shall,  subject  to  the  power 
of  any  court  of  competent  jurisdiction  to  make,  in  any  case,  a 
different  provision,  continue  to  act  as  such  during  said  term 
and  shall  be  deemed  the  l^al  administrators  of  such  corpora- 
tion with  full  power  to  settle  its  affairs,  sell  or  dispose  of 
p.nd  convey  all  its  property,  both  real  and  personal,  collect 
the  outstanding  debts,  and  after  paying  the  debts  due  and 
owing  by  such  corporation  at  the  time  of  its  dissolution  and 
the  costs  of  such  administration  divide  the  residue  of  tho 
money  and  other  property  among  the  stockholders  or  mem- 
bers thereof." 

The  l^al  existence  of  the  Michigan  Ore  Company  at  the 
time  this  action  was  commenced  not  being  negatived  because 
of  the  insufficiency  of  the  allegations  in  that  regard,  and  the 
foreign  law  respecting  the  existence  of  corporations  for  wind 
ing-up  purposes  being  presumed,  in  the  absence  of  allegations 
to  the  contrary,  to  be  the  same  as  our  own,  the  Michigan  Ore 
Company  continued  to  be  a  body  corporate  for  three  years 
after  the  alleged  dissolution  for  the  purpose  of  prosecuting 
and  defending  actions  and  of  enabling  it  to  settle  and  close 
up  its  business  as  provided  by  the  statute  above  referred  to. 
Regarding  the  law  of  the  foreign  state,  therefore,  the  same  as 
ours  and  the  corporation  consequently  having  existence,  it 
was  incumbent  upon  the  plaintiff  to  show  a  demand  upon  the 
corporation  to  bring  the  suit  or  some  justifiable  reason  for 
failure  to  make  a  demand.  Counsel  for  respondent,  as  we 
understand  his  argument,  imdertakes  to  excuse  lack  of  de- 
mand upon  the  ground  that  the  corporation  had  no  existence 
after  dissolution,  and,  further,  upon  the  allegation  that  the 
defendant  had  "controlled  and  dominated  the  Michigan  Ore 
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Company,  its  officers  and  directors  up  to  the  time  of  dissolu- 
tion thereof.'^  As  we  have  seen,  the  llichigan  Ore  Company, 
upon  the  allegations  of  the  complaint  well  pleaded,  was  still 
in  existence  for  the  purpose  of  suing  and  being  sued ;  hence 
was  the  proper  party  plaintiff,  unless  it  was  established  that 
plaintiff,  a  stockholder,  had  the  right  to  sue.  The  complaint 
alleges  that  the  Michigan  Ore  Company  was  dissolved  April 
18,  1906.  This  action  was  commenced  in  October,  1907. 
There  is  no  positive  allegation  that  the  plaintiff  was  a  stock- 
holder when  the  action  was  commenced.  The  only  allegation 
on  the  subject  is  that  he  was  a  stockholder  at  the  time  of  dis- 
solution. There  is  nothing  whatever  in  the  complaint  show- 
ing that  when  the  action  was  commenced  the  plaintiff  was  a 
stockholder.  All  the  allegations  of  the  complaint  may  be  ad- 
mitted and  yet  the  plaintiff  have  owned  no  stock  when  this 
action  was  commenced.  But,  aside  from  this,  we  think  the 
allegation  that  defendant  controlled  and  dominated  the  cor- 
poration up  to  the  time  of  dissolution  is  wholly  insufficient* 
If  the  allegation  were  not  limited  to  the  time  of  dissolution^ 
it  might  be  said  that  the  status  of  control  and  domination, 
having  been  shown  to  exist  at  a  certain  time,  would  be  pre- 
sumed to  continue.  But  by  the  express  allegations  of  the 
complaint  the  control  and  domination  is  limited  to  the  time  of 
dissolution.  A  new  situation  arose  by  the  dissolution,  and 
the  corporation  under  the  law  was  vested  with  power  after 
dissolution  to  wind  up  its  affairs  and  was  the  proper  party  to 
sue  for  that  purpose.  It  cannot  be  presumed  that  defendant^ 
after  dissolution,  dominated  or  interfered  with  the  winding 
up  as  provided  by  law.  So  we  think  upon  the  facts  pleaded 
no  case  was  made  entitling  plaintiff  to  bring  the  action.  We 
think  it  is  also  clear  under  the  allegations  of  the  complaint 
that  the  laws  of  the  foreign  state  must  be  regarded  the  same  as 
our  own,  and  therefore  the  corporation  had  legal  existence  for 
three  years  after  dissolution  to  sue  and  be  sued.  The  Michi- 
gan Ore  Company,  therefore,  was  a  necessary  party  defendant 
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if  the  plaintiff  could  maintain  the  action.  10  Cyc.  997 ;  22 
Ency.  PI.  &  Pr.  1303, 1304.  We  are  convinced  that  the  com- 
plaint fails  to  show  a  right  of  action  in  the  plaintiff,  and  that 
there  is  a  defect  of  parties  in  failure  to  make  the  Michigan 
Ore  Company  a  party  defendant 

Another  ground  of  demurrer  is  argued,  namely,  whether 
the  courts  of  this  state  will  take  jurisdiction  of  a  case  of  this 
nature  against  a  foreign  corporation.  This  is  an  interesting 
question,  but  not  necessary  to  consider  and  which  we  do  not 
decide. 

By  the  Court. — ^The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  instructions  to  the  court  below  to  sus- 
tain the  demurrer,  and  for  further  proceedings  according  to 
law. 

TiMLiif,  J.,  took  no  part 


Will  of  Adelman:  Flaherty,  Executrix,  and  others,  Ap- 
pellants, vs.  Adelman,  Eespondent 

January  t9— February  16,  1909. 

WiJU:  Trusts:  Devise  of  rents  and  profits:  Future  estates:  Perpe- 
tuities. 

1.  A  testatrix  devised  the  future  rents  and  profits  of  lands  to  her 
father  during  his  life;  at  his  death  to  her  hrother  and  three 
sisters  and  survivor  of  them  for  life;  and  after  the  death  of 
the  last  survivor  the  lands  to  he  sold  and  the  proceeds  divided 
among  the  children  of  the  persons  last  named  and  her  half 
brothers  and  sisters,  children  of  her  father,  who  should  be  sur- 
viving at  that  time.  There  was  no  devise  In  trust  and  nothing 
In  the  will  to  bring  It  within  the  provisions  of  sec.  20S1,  Stats. 
(1898).    Held: 

(1)  The  will  did  not  create  any  trust. 

(2)  The  disposition  so  made  of  the  rents  and  profits  is,  under 
sec.  2060,  Stats.  (1898),  to  be  governed  by  the  rules  in  relation 
to  future  estates  In  land. 
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(3)  The  future  estate  attempted  to  be  given  to  the  brother 
and  sisters  is  void  under  sees.  2038,  2039,  Stats.  (189$),  since 
under  the  terms  of  the  will  the  property  could  not  be  sold  dur- 
ing the  continuance  of  five  lives  in  being  at  the  creation  of  the 
estate. 

(4)  The  estate  attempted  to  be  devised  to  the  nephews,  nieces, 
etc.,  of  the  testatrix  is  a  contingent  future  estate,  since  the 
persons  to  whom  it  is  limited  must  remain  uncertain  until  the 
ceasing  of  the  precedent  estate.  Such  estate  would  also  offend 
against  sees.  2038,  2039. 

(5)  No  part  of  the  devise  can  be  upheld. 

2.  Even  a  trust  is  void  as  creating  an  unlawful  perpetuity  if  the 
trust  term  exceeds  the  period  permitted  by  statute,  where  there 
is  no  power  of  sale  and  the  statute — like  sees.  2089,  2091,  Stats. 
(1898) — forbids  alienation  by  the  trustee  and  the  beneficiary 
during  the  continuance  of  the  trust 

Appeal  from  a  judgment  of  the  ci?cuit  court  for  Milwau- 
kee county :  J.  C.  Lijdwig,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  construing  lie  will  of  Julia 
R  Adelman. 

The  cause  was  submitted  on  the  brief  of  Kleisi,  Bender  & 
Lefebvre,  attorneys  for  the  executrix,  and  Tvllar  &  LocJcney, 
attorneys  for  Maggie  Boyd,  and  the  brief  of  WUliam  L.  Tihhs, 
attorney  for  the  respondent 

Timlin,  J.  The  executrix  of  the  testatrix,  upon  filing  her 
final  account  and  asking  for  an  assignment  and  distribution  of 
the  estate  of  the  latter,  also  requested  a  construction  of  the 
will,  particularly  the  second  paragraph  hereinafter  set  forth. 
The  will  was  probably  drawn  by  testatrix,  a  woman  appar- 
ently of  considerable  acquisitiveness  and  versatility,  who 
owned  real  estate,  a  stock  of  liquors  and  cigars,  letters  patent 
for  an  invention  of  hers,  the  copyright  of  a  song,  a  theatrical 
wardrobe,  paintings,  shares  of  stock,  jewelry,  a  diary  contain- 
ing "valuable  ideas  for  patents  and  inventions,"  musical  in- 
struments, and  a  revolver.  The  will  presents  a  queer  com- 
pound of  legal  and  epistolary  expressions.  The  testatrix 
therein  provided  for  a  tombstone  to  be  placed  at  her  grave 
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with  the  inscription,  "Who  tried  to  succeed,"  which  might 
represent  her  efforts  at  will-making  as  well  as  her  life  work, 
and  the  "touch  of  nature'^  is  found  in  the  request  that  she 
be  buried  at  Waukesha,  Wisconsin,  cemetery  as  near  her 
mother  as  possible.  The  second  paragraph  of  the  will  is  as 
follows : 

"II.  I  give,  grant  and  devise  to  my  father,  /.  P.  Meyer,  the 
income  to  be  derived  from  the  rentals  of  the  following  real 
estate  situate  in  the  city  of  South  Milwaukee,  Wisconsin,  viz. : 
Lot  (4)  four,  in  block  (5)  five,  and  improvements  thereon, 
in  the  original  plat,  and  also  lot  (13)  thirteen  in  block  (31) 
thirty-one,  and  improvements  thereon,  to  the  amount  of  one 
himdred  and  fifty-six  dollars  annually,  to  be  paid  monthly 
in  equal  instalments,  provided  there  shall  be  so  much  derived 
after  deducting  the  costs  of  taxes,  insurance  and  all  neces- 
sary repairs  and  expenses  of  collecting  and  attending  to  the 
same  as  my  executor  shall  deem  to  be  reasonable,  for  tl :  term, 
of  his  natural  life,  and  the  surplus,  if  any,  derived  from  such 
rentals,  to  be  equally  divided  between  the  said  John  Meyer, 
lAssie  Flaherty,  Maggie  Boyd  and  Rosa  Juden,  And  I  fur- 
ther direct  that  after  my  father's  decease  the  rentals  derived 
from  said  properties,  Lots  4  and  13  aforesaid,  shall  be  equally 
divided  monthly  between  my  said  sister  Lissie  Flaherty,  Mag- 
gie Boyd,  Rosa  Juden  and  my  said  brother  John  Meyer,  after 
deducting  costs  and  expenses  of  taxes,  insurance,  repairs  and 
commission  of  two  %  for  collections — ^but  in  case  of  the  de- 
cease of  either  one  of  said  four — then  the  monies  so  derived 
from  the  two  said  properties  is  to  be  equally  divided  among 
those  that  may  be  surviving  at  the  time  of  my  father's  de- 
cease— And  it  is  hereby  provided  further  with  reference  to 
the  two  said  properties,  that  after  the  decease  of  the  said 
John  Meyer,  Lissie  Flaherty,  Maggie  Boyd  and  Rosa  Juden, 
said  lots  4  Blk.  5,  and  Lot  13  Blk.  31  are  to  be  sold  and  the 
monies  derived  therefrom  divided  equally  among  the  chil- 
dren of  said  John  Meyer,  Lissie  Flaherty,  Maggie  Boyd  and 
Rosa  Juden,  and  also  my  half  brothers  and  sisters,  children  of 
J.  P,  Meyer,  that  may  be  surviving  at  that  time,  except  that 
One  Hundred  &  Fifteen  Dollars  shall  be  deducted  from  the 
share  of  my  nephew  Frank  Chapleau,  the  amount  of  a  bill  he 
is  owing  me,  unless  the  same  shall  have  been  paid  at  this 
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tima  It  is  hereby  provided  that  if  either  of  the  buildings 
on  said  properties  last  mentioned  should  be  destroyed  by  fire, 
before  the  death  of  the  said  four  brothers  and  sisters  above 
mentioned,  then  the  insurance  monies  shall  be  used  to  rebuild 
the 


same. 


79 


The  county  court  and  the  circuit  court  held  that  this  para- 
graph of  the  will  was  void  as  contravening  the  law  against 
perpetuities.  Except  as  might  be  inferred  from  the  nomina- 
tion and  appointment  of  an  executrix  to  compound  and  settle 
any  claim  or  demand  against  or  in  favor  of  the  estate,  there  is 
no  devise  in  trust  of  the  lots  mentioned  in  paragraph  2  or  of 
the  rents  or  income  thereof.  The  appellants  contend  that  by 
said  paragraph -several  trusts  are  created  independent  of  each 
other,  each  complete  in  itself,  and  that  the  disposition  of 
property  can  be  upheld  without  doing  injustice  and  without 
defeating  the  intention  of  the  testatrix  by  considering  tho 
paragraph  in  question  to  create  several  separable  trusts  under 
the  rule  of  law  declared  in  Kennedy  v.  Boy,  105  IT.  T.  134, 
137,  11  K  E.  390.  Alternately  the  appellants  contend  that 
that  portion  of  the  second  paragraph  which  provides  for  the 
sale  of  the  real  estate  there  described  after  the  termination 
of  the  life  interests  and  the  disposition  of  the  proceeds  of  such 
sale  to  the  then  surviving  children  of  John  Meyer,  Lissie 
Flaherty,  Maggie  Boyd,  and  Rosa  Juden,  and  the  half 
brothers  and  sisters  of  testatrix,  should  be  upheld  as  a  valid 
bequest,  considering  the  same  as  a  vested  remainder  to  per- 
s<His  therein  named,  subject  to  a  change  so  as  to  let  in  future- 
bom  children  and  exclude  those  dying  before  the  termination 
of  the  life  estates. 

While  it  is  true  that  equity  will  not  suffer  a  trust  to  lapse 
for  want  of  a  trustee,  still  the  omission  of  any  devise  in  trust 
is  to  be  considered  with  reference  to  sec.  2081,  Stats.  (1898). 
Uses  and  trusts,  except  as  authorized  and  modified  In  ch.  96, 
Stats.  (1898),  are  abolished.  Sec.  2071.  A  trust  may  be 
created  to  receive  the  rents  and  profits  of  land  and  apply 
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them  to  the  use  of  any  person  during  the  life  of  such  person, 
or  for  any  shorter  term ;  also,  to  receive  the  rents  and  profits 
of  lands  and  to  accumulate  the  same  for  the  benefit  of  any 
married  woman  or  for  any  of  the  purposes  and  within  the 
limits  prescribed  in  ch.  95,  Stats.  (1898) ;  or  for  the  bene- 
ficial interests  of  any  person  or  persons  when  such  trust  is 
fully  expressed  and  clearly  defined  upon  the  face  of  the  in- 
strument creating  it  Nothing  in  the  will  of  the  testatrix 
brings  it  within  these  or  any  other  provisions  of  statute,  and 
there  is  no  devise  in  trust  to  any  person,  so  that  it  is  not  pos- 
sible to  find  in  the  will  one  trust,  much  less  several  separate 
trusts.  This  part  of  the  will  of  testatrix  is  rather  governed 
by  sec  2060,  which  reads: 

'TOispoeition  of  the  rents  and  profits  of  lands,  to  accrue 
and  be  received  at  any  time  subsequent  to  the  execution  of 
the  instrument  creating  such  disposition,  shall  be  governed  by 
the  rules  established  in  this  chapter  in  relation  to  future 
estates  in  land." 

We  have  here  a  disposition  of  the  rents  to  /.  P.  Meyer  dur^ 
ing  his  life,  and  after  his  death  to  lAssie  Flaherty,  Maggie 
Boyd,  Rosa  Jvden,  and  John  Meyer,  and  survivor  of  them, 
during  the  life  of  the  longest  liver,  and  after  the  death  of  the 
last  survivor  the  property  to  be  sold  and  the  proceeds  of  the 
sale  to  be  divided  equally  among  the  children  of  the  persons 
last  named  and  her  half  brothers  and  sisters,  children  of  tes- 
tatrix's father,  surviving  at  that  time.  The  estate  attempted 
to  be  devised  to  the  latter  group  of  nephews,  nieces,  half- 
brothers,  and  half-sisters  belongs  in  that  class  of  estates  in 
expectancy  denominated  future  estates.  It  is  a  contingent 
future  estate  because  the  persons  to  whom  it  is  limited  remain 
uncertain.  Sec.  2037,  Stats.  (1898).  There  may  not  only 
be  a  dropping  out  of  persons  by  reason  of  death  before  the 
time  for  vesting  arrives,  but  also  a  coming  in  of  others  by  rea- 
son of  the  birth  of  children,  so  that  at  no  time  between  the 
death  of  the  testatrix  and  the  vesting  of  the  contingent  estate 
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could  it  be  known  who  would  be  ultimately  entitled  to  this 
remainder,  and  it  might  ultimately  become  the  property  of 
some  person  now  and  within  two  lives  in  being  and  twenty- 
one  years  thereafter  unborn. 

In  order  to  carry  out  the  terms  of  the  will  so  that  the  rentals 
should  belong  as  therein  provided,  the  property  could  not  be 
sold  within  the  lifetimes  of  John  P.  Meyer ,  John  Meyer,  lA^ 
sie  Flaherty,  Maggie  Boyd,  Rosa  Juden,  or  either  of  them. 
The  future  estate  in  the  rents  and  profits  created  in  Lissie 
Flaherty,  Maggie  Boyd,  Rosa  Juden,  and  John  Meyer  would 
therefore  come  within  the  prohibition  of  sees.  2038,  2039, 
Stats.  (1898),  and  the  future  estate  created  for  children  of 
the  brother  and  sisters  of  testatrix  and  her  half  brothers  and 
sisters  would  offend  against  these  sections.  Becker  v.  Chester, 
115  Wis.  90,  91  N".  W.  87,  660;  Patton  v.  Patrick,  123  Wis. 
218,  101  K  W.  408. 

But  the  paragraph  in  question  could  not  be  saved  from  the 
condemnation  of  statute  even  by  considering  that  it  creates  a 
trust,  because  that  would  merely  bring  us  within  the  rule  of 
sees.  2089  and  2091  and  the  cases  construing  these  sections. 
Ordinarily  a  trust  does  not  offend  against  the  statutes  rela- 
tive to  perpetuities  where  the  trustee  has  a  power  of  sale  and 
the  beneficiary  may  dispose  of  his  interest,  even  though  the 
trust  term  exceeds  two  lives  in  being  and  twenty-one  years. 
But  where  there  is  no  power  of  sale  and  the  statute  forbids 
alienation  by  the  trustee  and  the  beneficiary  during  the  con- 
tinuance of  the  trust,  it  does  create  an  unlawful  perpetuity 
when  the  trust  term  exceeds  the  period  permitted  by  statute. 

We  find  no  way  in  which  we  can,  consistently  with  the  ap- 
parent intentions  of  the  testatrix,  save  any  part  of  this  second 
paragraph  of  the  will.  The  property  described  in  that  para- 
graph is  not  elsewhere  in  the  will  disposed  of,  and  we  agree 
with  the  judgment  below  tiiat  it  should  go  as  intestate  prop- 
erty. 

By  the  Court. — Judgment  affirmed. 
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RA.ULF,  Respondent,  vs.  Chicago  Fiee  Brick  Company  and 
another,  Appellants. 

January  29^Fehruary  16,  1909, 

Process:  Proving  falsity  of  return  of  service. 

There  Is  no  fixed  rule  as  to  the  quantum  of  proof  required  to  es- 
tablish falsity  of  an  officer's  return.  Evidence  reasonably, 
clearly  satisfying  the  trier  or  triers  that  the  return  is  false  is 
sufficient. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Milwau- 
kee county:  Lawbencb  W.  Haxsey,  Circuit  Judge.  Af- 
firmed. 

Action  to  enjoin  collection  of  a  garnishee  judgment 

The  claim  of  the  plaintiff  upon  which  issue  was  joined  was 
that  a  garnishee  judgment  was  rendered  against  him  in  jus- 
tice's court  June  28,  1905,  in  defendant's  favor;  that  the 
summons  in  the  garnishee  proceedings  was  not  served  upon 
him  in  any  way;  that  he  did  not  have  any  notice  of  either  the 
judgment  or  the  proceedings  till  June,  1907,  when  he  season- 
ably commenced  this  action ;  that  neither  when  the  proceed- 
ings were  commenced  nor  thereafter  up  to  and  inclusive  of  the 
rendition  of  judgment  was  he  indebted  to  defendant  in  the 
action  to  which  the  garnishee  action  was  incident  save  and  ex- 
cept the  simi  of  $7 ;  that  the  justice  was  so  informed  before 
the  judgment  was  rendered,  and  that  the  indebtedness  was 
tliereaf  ter  paid.  The  principal  controversy  was  as  to  whether 
the  return  of  the  officer,  that  he  made  personal  service  on  the 
plaintiff,  was  false.  The  court  found  all  the  material  facts 
in  plaintiff's  favor. 

For  the  appellant  there  was  a  brief  by  Harry  M.  Sheets,  at- 
torney, and  John  A.  McCormick,  of  counsel,  and  oral  argu- 
ment by  Mr.  Sheets. 

For  the  respondent  there  was  a  brief  by  Perry  &  Kroesmg, 
and  oral  argimient  by  C.  B.  Perry. 
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Marshall,  J.  It  ia  conceded  that  if  the  findings  of  fact 
stand  the  judgment  must  be  affirmed.  There  is  no  question 
•of  law  of  any  moment  involved.  Such  questions  as  there  are 
relate  to  the  quantimi  of  proof  required  to  establish  falsity 
oi  an  officer^s  return.  There  is  no  fixed  rule  as  to  that  Evi- 
dence, reasonably,  clearly  satisfying  the  trier  or  triers  that 
the  return  is  false,  is  sufficient.  It  is  the  opinion  of  the  court 
that  this  appeal  is  ruled  in  favor  of  respondent  by  the  familiar 
principle  that  a  court's  conclusions  of  fact  cannot  be  disturbed 
on  appeal  unless  foimd  to  be  against  the  clear  preponderance 
of  the  evidence.  The  case  does  not  require  discussion  of  the 
evidence,  and  it  is  thought  best  to  rest  with  this  brief  opinion. 

By  the  Court. — ^Judgment  affirmed. 


Cotzhausen,    Respondent,    vs.    Dick,    Town   Clerk,  imp.. 

Appellant 

January  29— February  16,  1909. 

^ains:  Special  assessment:  Restraining  collection:  Equity:  Laches. 

A  landowner  signed  the  original  petition  for  the  construction  of 
a  drain;  was  chargeable  with  knowledge  of  the  proceedings  in 
the  laying  out  thereof  and  the  apportionment  of  the  cost  to 
the  persons  benefited;  had  notice  in  fact  of  the  assessment  upon 
his  property  before  the  letting  of  the  contract  for  the  work; 
and  did  not  appeal  from  such  assessment  but  permitted  the 
contractor  to  do  the  work  in  reliance  upon  the  assessment  as 
unassailed.  His  lands  were  benefited  by  the  drain  to  an  amount 
at  least  equal  to  the  assessment.  In  an  action  to  restrain  col- 
lection of  that  or  any  other  assessment  against  his  lands  on 
account  of  such  drain  he  made  no  offer  to  pay  any  sum.  Held 
that  the  action  should  be  dismissed  for  laches  and  want  of 
equity. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La  whence  W.  Halsey,  Circuit  Judge.  Reversed. 
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Action  to  enjoin  sale  of  lands  by  county  treasurer  for  de- 
linquent drainage  assessment,  and  also  to  require  the  appel^ 
lant,  Dick,  town  clerk,  to  expunge  all  records  of  the  drainage^ 
proceedings  and  to  perpetually  enjoin  him  and  his  successors 
in  office  from  placing  on  any  future  tax  roll  any  assessment  or 
tax  growing  out  of  said  proceedings.  The  county  treasurer, 
impleaded  with  the  appellant,  defaulted.  The  appellant  an- 
swered. Plaintiff  moved  for  judgment  upon  the  pleadings,, 
whereupon  judgment  was  so  entered,  from  which  defendant. 
Dick  brings  this  appeal. 

For  the  appellant  there  were  briefs  by  Perry  <&  Kroesvng, 
attorneys,  and  Quan'les,  Spence  &  Qtuxrles,  of  counsel,  and 
oral  argument  by  C.  B.  Perry  and  T.  W.  Spence. 

W.  C.  Seefeld,  for  the  respondent 

The  following  opinion  was  filed  February  16,  1909 : 

DoDGiB,  J.  Without  discussing  many  other  obstacles  to- 
the  entry  of  the  judgment  in  this  action  upon  the  pleadings, 
it  seems  obvious  that  it  must  be  reversed  and  the  action  against 
the  county  clerk  dismissed  by  reason  of  laches  and  want  of 
equity  in  the  plaintiff.  He  instigated  the  drainage  proceed- 
ing by  signing  the  original  petition.  He  was  chargeable  with 
constructive  notice  of  the  decision  of  certain  commissioners 
on  appeal  directing  that  the  drain  be  laid  and  requiring  su- 
pervisors to  proceed.  This  notice  results  from  the  statute- 
requiring  the  filing  of  the  decision  of  the  commissioners  in  a 
public  office.  He  was,  too,  chargeable  with  knowledge  of 
the  subsequent  proceedings  of  the  town  supervisors  in  laying 
out  and  establishing  the  ditch  and  in  making  apportionment 
of  the  cost  thereof  to  the  parties  benefited.  He  is  alleged 
to  have  had  notice  in  fact  thereof  and  of  the  assessment  upon 
his  property  before  the  letting  of  the  contract  for  the  work 
and,  of  course,  before  the  doing  of  the  work  by  the  contractor. 
Besiaes  which,  it  appears  by  the  answer  and  is  therefore  ad- 
mitted that  plaintiff's  lands  are  benefited  to  an  amount  at 
least  equal  to  the  assessment.     He  had  a  right  to  an  appeal 
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irom  that  assessment,  provided  by  statute,  but  did  not  exer 
cise  it  He  knowingly  permitted  the  contractor  to  do  tiie 
work  in  reliance  on  the  special  assessment  as  unassailed.  He 
makes  no  offer  to  pay  any  sum  whatever.  In  such  a  situation 
a  court  of  equity  should  not  listen  to  the  application  of  a 
property  owner  who  has.  unprotestingly  allowed  others  to  ex- 
pend money  or  labor  upon  an  improvement  which  under  some 
circumstances  the  authorities  would  have  a  right  to  make  at 
his  expense  and  from  which  he  receives  benefit,  to  excuse  him 
from  the  payment  of  the  portion  assessed  against  his  premises. 
Schinigen  v.  La  Crosse,  101  Wis.  208,  214,  77  N.  W.  167; 
Beaser  v.  Barber  A.  P.  Co.  120  Wis.  599,  98  N.  W.  525; 
Lawton  v.  Racine,  137  Wis.  593,  119  K  W.  331;  New  Yorlc 
City  V.  Pine,  185  XT.  S.  93,  22  Sup.  Ct.  592. 

For  the  reasons  stated,  the  judgment  as  against  appellant 
must  be  reversed.  The  other  defendant  not  having  appealed, 
we  express  no  opinion  as  to  his  rights. 

By  the  Covrt. — Judgment  as  against  appellant,  William 
H.  Dick,  is  reversed,  and  cause  remanded  with  directions  to 
dismiss  the  action  as  against  him. 

A  motion  for  a  rehearing  was  denied  April  20,  1909. 


Easohke,  Appellant^  vs.  Hadbkeb  and  others,  Interv^iers, 

Eespondents. 

January  t^^Febrnary  tS,  1909. 

Life  insurance:  Mutual  benefit  society:  Change  of  beneficiary:  Bufh 
posed  toss  of  certificate:  Mistake. 
Where  one  to  whom  a  benefit  certificate  had  been  issued,  in  which 
his  wife  was  named  as  beneficiary,  substantlaUy  complied  with 
all  the  requirements  of  the  by-laws  and  rules  of  the  association 
for  proving  loss  of  the  certificate  and  for  changing  the  bene- 
ficiary, and  a  new  certificate  was  duly  issued  to  him  accord- 
ingly, the  fact  that  the  original  certificate  had  not  been  lost 
but  had  been  secreted  by  the  wife  did  not  affect  the  rights  of 
the  beneficiaries  named  in  the  new  certificate,  there  being  no 
question  that  the  insured  desired  the  change. 

Vol.  138  -  9  Pigi^i^^^  ^^  GoOglc 
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Appeal  from  a  judgment  of  the  circuit  ocmrt  for  Milwau- 
kee county :  J.  0.  Ltjdwig,  Circuit  Judge.     Affirmed. 

The  defendant  (J^enseitige  Unterstuetzunge-Gesellschaft, 
Germania,  is  a  corporation  organized  exclusively  for  chari- 
table and  benevolent  purposes  for  the  purpose  of  extending 
mutual  aid  to  its  members  and  their  families  in  cases  of  sick- 
ness, accident,  and  death.  On  January  22,  1894,  this  so- 
ciety issued  its  certificate  No.  2306  on  the  life  of  August  C. 
Raschke,  a  member,  Augusts  RaschJce,  his  wife,  being  named 
as  beneficiary,  February  16,  1901,  Raschke  made  applica- 
tion to  the  secretary  of  the  society  for  the  issuance  of  a  life 
insurance  certificate  in  place  of  the  one  issued  in  favor  of  his 
wife,  to  be  payable,  one  fourth  to  each  of  his  three  children, 
one  eighth  to  Walter  Vick,  his  nephew,  and  one  eighth  to  the 
person  who  should  be  the  last  attendant  upon  him  prior  to  his 
death.  He  made  aflSdavit  before  the  secretary  of  the  society, 
who  was  also  a  notary,  that  the  certificate  No.  2306,  issued  in 
favor  of  his  wife,  had  been  lost  and  could  not  be  found.  Upon 
this  request  and  affidavit  certificate  Xo.  4837  was  issued. 

On  November  5,  1905,  while  in  good  standing  in  the  so- 
ciety, Raschke  died.  Due  proof  of  his  death  was  made  to 
the  society.  When  this  action  was  brought  by  Au{juste 
Raschke,  the  beneficiary  named  in  the  first -certificate,  the 
society  paid  the  money  due  on  the  membership  of  Raschke 
into  court  and  prayed  that  the  beneficiaries  named  in  the  last 
certificate  be  made  parties  defendant  An  order  to  this 
effect  was  entered  by  the  court,  and  in  due  time  a  guardian 
dd  litem  was  appointed  for  the  minor  children. 

Besides  the  second  certificate  and  the  other  records  of  the 
society  showing  its  issuance  there  w^as  evidence  tending  to 
show  that  the  deceased  and  his  wife  had  been  on  terms  of  dif- 
ference for  some  time  prior  to  the  application  for  the  substi- 
tute certificate,  that  she  had  commenced  an  action  for  divorce 
against  him,  that  she  had  secreted  the  first  certificate,  which 
was  in  her  possession,  so  that  Raschke  could  not  get  it,  and 
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that  Haschke  knew  that  she  had  conoealed  it  The  court 
found  that  the  last  certificate  was  properly  issued  and  entered 
judgment  dismissing  the  oomplaint,  and,  after  deducting  costs 
out  of  the 'fund,  distributed  one  fourth  of  the  balance  to  each 
of  the  three  cJiildren  named  as  beneficiaries,  and  the  remain- 
ing one  fourth  to  the  executor  of  the  last  will  and  testament 
of  the  deceased,  because  Walter  Vide  was  not  a  member  of  the 
family  of  the  deceased  and  there  was  no  one  in  attendance 
upon  the  deceased  at  the  time  of  his  death.  Tliis  is  an  appeal 
from  such  judgment 

For  the  appellant  there  was  a  brief  by  Schwefel  &  Knoell, 
and  oral  argument  by  H,  0.  Schwefel. 

For  the  respondent  Haderer  there  was  a  brief  by  Churchill, 
Bermett  &  ChvrchiU,  and  oral  argument  by  W.  H.  ChurchiU 
and  E.  P.  Newmers,  guardian. 

SiBBECKEB,  J.  The  court  found  that  August  C.  Raschke 
on  February  16,  1901,  was  a  member  of  the  defendant  so- 
ciety ;  that  a  oertificate  had  been  issued  to  him  whidi  named 
the  plaintiff,  who  was  his  wife,  as  the  beneficiary ;  that  he  was 
entitled  to  exercise  the  rights  and  privileges  of  a  member; 
that  the  constitution,  by-laws,  rules,  and  r^ulations  of  the 
association  at  this  time  provided  that  any  member  in  good 
standing  was  wititled  to  make  a  substitution  of  beneficiaries 
in  his  certificate,  and  that  this  could  be  accomplished  by  in- 
dorsing a  request  therefor  on  the  bac^  of  his  certificate,  sub- 
scribing the  same,  and  delivering  it  to  the  secretary  of  the 
central  society.  If  the  certificate  were  lost,  then  such  change 
of  beneficiary  could  be  made  by  proof  of  the  loss  of  the  orig- 
inal oertificate  by  an  affidavit  subscribed  before  a  notary  and 
by  releasing  all  claim  imder  the  original  certificate;  there- 
upon anotlier  certificate  naming  the  substituted  beneficiaty 
would  be  issued  upon  payment  of  $1.  It  is  further  found 
that  the  deceased  on  February  16,  1901,  in  compliance  with 
these  requirements,  made  proof  of  the  loss  of  his  original  cer- 
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tificate  and  requested  that  another  certificate  be  issued  to  him, 
naming  his  children,  one  Walter  Vick,  and  the  person  last  in 
attendance  upon  him  at  the  time  of  his  death  as  the  benefi- 
ciaries ;  one  fourth  of  the  proceeds  to  be  paid  to  each  of  the 
children,  and  one  eighth  each  to  Walter  Vick  and  the  person 
last  in  attendance  upon  him  at  the  time  of  his  death. 

It  appears  that  the  original  certificate  was  in  plaintiff's  pos- 
session at  the  time  August  0.  Raschke  died,  and  she  now 
claims  the  right  to  recover  the  amount  owing  from  the  de- 
fendant on  the  certificate  of  insurance  issued  on  his  life  upon 
the  ground  that  the  subsequent  certificate,  issued  upon  his  re- 
quest and  naming  the  intervening  defendants  as  beneficiaries, 
was  improperly  issued  and  cannot  be  made  the  basis  for  a  re- 
covery of  the  insurance  due  on  the  membership  of  the  de- 
ceased. The  evidence  shows  that  the  deceased  substantially 
complied  with  all  the  requirements  for  changing  the  bene- 
ficiary in  his  certificate  and  proving  its  loss,  and  that  the  so- 
ciety properly  issued  another  certificate  of  membership  to 
him  which  named  the  intervening  defendants  as  his  benefi- 
ciaries in  place  of  the  plaintiff.  There  is  no  question  but  that 
the  deceased  desired  to  change  the  beneficiary  in  his  membeiv 
ship  certificate  when  he  made  affidavit  therefor  to  the  officer 
of  the  society  and  took  the  steps  necessary  to  accomplish  this 
purpose.  Under  these  circumstances  it  is  immaterial  whether 
the  insured  obtained  such  change  of  beneficiaries  through  a 
mistake  of  fact  as  to  the  loss  of  the  original  certificate.  It  is 
manifest  that  he  presented  the  necessary  evidence  to  the  so- 
ciety to  entitle  him  to  have  such  substitution  made  and  to  se- 
cure the  second  certificate  which  named  the  persons  selected 
by  him  as  beneficiaries.  The  trial  court  properly  held  that 
his  children  were  each  entitled  to  one  fourth  of  the  proceeds 
of  the  certificate,  and  that  the  remaining  one  fourth  should 
go  to  the  personal  representative  of  the  deceased. 

By  the  Court. — ^Judgment  affirmed. 
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State  ex  bel.  MoManus,  Resi>ondent,  vs.  Boaed  of  Trus- 
tees OF  THE  PoiJOEMEN^s  Pensioht  Fund  and  others: 
Sullivan  and  others,  Appellants. 

January  SO — Fehruary  16,  1909, 

Policemen*$  pension  fund:  Statute  construed:  Disease  is  *'in]ury:*' 
Certiorari:  What  reviewable. 

1.  Within  the  meaning  of  sec  8,  ch.  897,  Laws  of  1903 — ^providing 

for  retirement  of  a  policeman  who  should  be  injured  while  in 
active  service  and  thereby  disabled, — and  of  sec.  9 — providing 
for  a  pension  for  the  family  of  one  who  should  "die  as  the  re- 
sult of  an  injury  received  while  in  the  line  of  his  duty,  as  de- 
scribed in  the  preceding  section," — the  contracting  of  a  dis- 
ease (in  this  case,  pneumonia)  is  being  "injured"  and  is  the 
receiving  of  an  "injury.**  So  held,  notwithstanding  the  law  of 
1903  in  effect  amended,  so  that  it  should  read  as  above,  an 
earlier  law  (ch.  265,  Laws  of  1899)  which  provided  in  sec.  9 
thereof  for  a  pension  when  death  resulted  from  "an  injury 
received  while  in  the  line  of  his  duty  or  any  disease  contracted 
by  reason  of  his  occupation."    Marshall,  J.,  dissents. 

2.  A  finding  of  fact  by  the  board  of  trustees  of  the  policemen's 

pension  fund  of  a  city,  made  within  the  jurisdiction  of  the 
board  and  upon  evidence  before  it»  cannot  be  reversed  on  cer- 
tiorari. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warben  D.  Tabeant,  Circuit  Judge.    Reversed. 

Certiorari  brought  by  relator,  who  had  long  been  a  contrib- 
utor to  the  policemen's  pension  fund  of  Milwaukee  and  at  the 
time  of  the  relation  was  retired  and  pensioner  thereon,  to  re- 
view the  action  of  the  board  of  trustees  in  awarding  a  pension 
to  the  appellant  Mary  T.  Svllivwn  and  her  children,  as  the 
widow  and  children  of  the  deceased,  William  L.  Sullivan,  at 
the  time  of  his  death  a  member  of  the  police  force.  The 
board  made  due  return,  from  which  it  appears  that  the  pen- 
sion was  claimed  on  the  ground  that  Policeman  Sullivan  con- 
tracted pneumonia  by  reason  of  exposure  to  which  he  was  sub- 
jected in  the  course  of  a  trip  to  ITew  York  to  make  an  arrest 


Digitized  by  VjOOQIC 


134         SUPREME  COURT  OF  WISCOXSIX.      [Feb. 
State  ex  rel.  McManua  v.  Trustees,  138  Wis.  133. 

The  return  presents  the  record,  which  merely  mentions  the 
names  of  certain  witnesses  on  behalf  of  the  applicant  and 
specifies  the  subjects  on  which  they  testified,  but  fails  to  con- 
tain such  testimony.  The  testimony  of  certain  other  wit- 
nesses, apparently  called  in  opposition  to  the  application,  is 
set  forth  in  full,  and  the  return  shows  a  decision  by  the  board, 
by  majority  vote,  that  the  applicants  are  entitled  to  the  pen- 
sion according  to  the  statute. 

After  the  return  an  application  was  made  by  the  three  ap- 
pellants to  be  admitted  as  parties  defendant,  because  a  rever- 
sal of  the  board's  action  would  affect  their  interests,  and  they 
were  so  admitted,  and  attempted  to  raise  various  objections 
to  the  right  of  the  relator  to  question  the  action  of  the  board 
by  certiorari.  Such  objections  were  overruled,  and  the  trial 
court  held  that,  even  though  it  appeared  by  the  record  that 
the  board  had  found  that  Sullivan  died  as  the  result  of  pneu- 
monia contracted  by  him  by  reason  of  exposure  to  which  he 
was  subjected  in  the  actual  and  active  performance  of  duty 
as  a  policeman,  the  board  were  not  authorized  by  law  to  grant 
him  a  pension,  and  accordingly  entered  judgment  reversing 
their  decision,  from  which  judgment  Mary  T.  SiMivan  and 
her  two  children  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  John  Toohey  and 
Walter  H.  Bender,  attorneys  for  Mary  T,  Sullivan,  and  by     • 
J,  L.  O'Connor,  guardian  ad  litem  for  Marie  Antoinette  Sul- 
livan and  Mark  William  Sidlivan;  and  the  cause  was  argued 
orally  by  Mr,  Bender  and  Mr,  Toohey, 

For  the  respondent  there  was  a  brief  by  Doe  &  BalThom, 
and  oral  argument  by  J.  B,  Doe. 

DoDOE,  J.  Brushing  aside  various  obstacles  of  practice  or 
procedure  which  are  urged  by  the  interveners  to  mainte- 
nance of  this  action  as  between  the  original  parties,  we  proceed 
at  once  to  a  consideration  of  the  real  question  involving  the 
merits  of  the  action ;  that  is,  whether  pneumonia  suffered  and 
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contracted  in  the  line  of,  and  by  reason  of,  the  active  perform- 
ance of  duties  assigned  to  a  policeman  is  such  an  injury  as 
entitles  his  widow  to  a  pension  if  death  results  therefrom. 
The  answer  must  be  foxmd  by  construction  of  sees.  8  and  9, 
ch.  397,  Laws  of  1903.  That  act,  after  making  provision  for 
the  creation  of  a  fund,  partly  by  deduction  from  policemen's 
salaries  and  partly  fn»n  other  sources,  and  creating  a  board 
of  trustees  for  the  administration  thereof,  provides,  in  sees.  8 
and  9: 

"Sec.  8.  If  any  member  of  the  police  department  while  en- 
gaged in  the  performance  of  his  active  duty  as  such  police- 
man be  injured,  and  found  upon  an  examination  by  a  medical 
oflBcer  ordered  by  said  board  to  be  physically  or  mentally  pei^ 
manently  disabled  by  reason  of  such  injury  so  as  to  render 
necessary  his  retirement  from  service  in  such  department, 
such  board  shall  retire  such  disabled  members  from  service; 
provided  no  such  retirement  on  account  of  disability  shall 
occur  unless  the  member  has  contracted  such  disability  within 
the  hours  of  each  day  or  night  when  he  is  required  to  be  on 
active  duty  by  the  rules  of  the  department  or  while  he  is  en- 
gaged in  the  performance  of  'emergency  duty'  during  his 
regular  'off  hours.'  ... 

"Sec  9.  If  any  member  of  such  police  department  shall 
while  in  the  performance  of  his  duty  be  killed  or  die  as  the 
result  of  an  injury  received  while  in  the  line  of  his  duty,  as 
described  in  the  preceding  section,  ..."  his  widow  and 
minor  children,  if  any,  shall  receive  a  pension. 

It  will  be  observed  that  the  right  to  retirement  under  sec. 
S  and  the  right  to  a  pension  in  case  of  death  under  sea  9  are 
dependent  on  the  condition  under  sec  8  that  the  policeman 
*T)e  injured,"  and  under  sec  9  that  he  die  as  the  result  of  "an 
injury;"  and  the  question  raised  by  relator  is  whether  the 
contracting  of  disease  is  being  injured  and  is  the  suffering  of 
an  injury  within  the  meaning  of  this  act.  Sec  9,  by  the 
italicised  words,  evidently  refers  back  to  sec  8  for  whatever 
of  definition  of  "injury"  may  there  be  found.  The  word 
**injury,"  in  ordinary  modem  usage,  is  one  of  very  broad 
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designation.  In  the  strict  sense  of  the  law,  especially  the 
common  law,  its  meaning  corresponded  with  its  etymology. 
It  meant  a  wrongful  invasion  of  legal  rights  and  was  not  con- 
cerned with  the  hurt  or  damage  resulting  from  such  invasion. 
It  is  thus  used  in  the  familiar  law  phrase  damnum  absque 
injuria.  In  oonmion  parlance,  however,  it  is  used  broadly 
enough  to  cover  both  the  damnum  and  the  injuria  of  the 
common  law,  and  indeed  is  more  commonly  used  to  express 
the  idea  belonging  to  the  former  word,  namely,  the  effect  on 
the  recipient  in  the  way  of  hurt  or  damage,  and  we  cannot 
doubt  that  at  this  day  its  common  and  approved  usage  ex- 
tends to  and  includes  any  hurtful  or  damaging  effect  which 
may  be  suffered  by  any  one.  Hence,  unless  some  reason  to 
the  contrary  is  presented,  it  should  be  so  understood  in  these 
statutes.  Subd.  1,  sec.  4971,  Stats.  (1898).  The  respond- 
ent contends  that,  nevertheless,  the  word  should  be  limited 
to  the  results  of  external  violence.  By  itself  the  word  "in- 
jury" or  "injure"  has  no  more  application  to  the  result  of 
violence  than  to  the  result  of  any  other  injurious  influence. 
A  disease  resulting  from  negligence  of  a  physician  in  failing 
to  give  treatment  is  just  as  much  an  injury  in  common  phrase 
as  if  it  resulted  from  affirmative  maltreatment  or  external 
violence.  Therefore  there  is  nothing  inherent  in  the  word 
to  limit  the  injuries  to  which  this  statute  applies  to  those 
from  physical  or  external  violence.  If  one  be  tortiously  ex- 
lK)sed  to  extreme  cold  he  may  suffer  the  freezing  and  conse- 
quent loss  of  a  limb,  or  the  chill  of  an  internal  membrane  or 
tissue  and  resultant  congestion  or  disease.  No  reason  is  ap- 
I)arent  why  either  is  more  or  less  an  injury  than  the  other. 
In  examining  sec.  8  we  find  some  suggestions  in  the  context 
of  the  mental  conception  of  the  legislators  in  the  use  of  the 
word  "injured."  In  one  phrase  it  is  used  in  context  and  col- 
location with  physical  or  mental  permanent  disability,  and  in 
another  the  legislators  speak  of  such  disability  as  one  to  be 
•^contracted."     These  both  point  strongly  to  a  conception  of 
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something  other  than  external  violence,  which  would  ordi- 
narily be  said  to  be  Bu£Fered  or  inflicted  rather  than  con- 
tracted. The  purpose  of  the  act,  too,  would  seem  to  require 
the  broader  meaning  of  the  word.  "Why  is  not  the  policeman 
who,  in  the  faithful  performance  of  his  duty,  exposes  himself 
to  a  danger  like  smallpox  or  diphtl^eria  infection,  as  worthy 
of  provision  for  his  disability  or  for  his  widow  as  one  who 
•exposes  himself  to  the  knife  or  the  club  of  a  lawbreaker? 
Why  is  it  not  as  promotive  of  the  efficiency  of  the  force  for 
the  protection  of  public  welfare  that  he  be  encouraged  in  the 
one  case  as  in  the  other?  These  considerations,  and  many 
others  like  them  which  mi^t  be  mentioned,  constrain  us  to 
the  conclusion  that  the  word  "injury"  is  used  in  this  statute 
in  a  sense  broad  enough  to  include  the  contracting  of  a  dis- 
ease, provided,  of  oourse,  that  such  injury  is  suffered  in  the 
course  of  and  by  reason  of  the  performance  of  the  distinctive 
duties  imposed  upon  the  sufferer  as  a  policeman  {Hvichens  v. 
Covert,  39  Ind.  App.  382,  78  N.  E.  1061),  a  fact  which  we 
deem  to  have  been  ascertained  and  decided  upon  sufficient 
showing  by  the  board  of  trustees,  although  their  record  is  not 
as  full  as  it  might  be  in  its  disclosure  of  the  class  of  evidence 
which  was  submitted  for  their  consideration.  A  provision  in 
sec  9  for  a  pension  upon  death  for  any  cause  after  fifteen 
years'  service  marks  a  contrast  or  antithesis  to  this  last  re- 
quirement of  causal  connection  between  the  active  service 
and  the  injury,  and  does  not  signify  a  limited  meaning  in  the 
word  "in jury''  caused  by  the  service. 

In  reaching  the  conclusion  that  disease  is  included  we  have 
not  overlooked  the  fact,  urged  by  relator,  that  an  earlier  stat- 
ute (ch.  265,  Laws  of  1899,  of  which  the  law  of  1903  was  in 
effect  an  amendment)  contained  in  sec  9  both  expressions,  an 
injury  received  in  the  line  of  his  duty  "or  any  disease  con- 
tracted by  reason  of  his  occupation,''  and  that  the  latter  words 
were  eliminated  in  the  law  of  1903,  having  substituted 
therefor  the  words  "as  described  in  the  preceding  section." 
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Notwithstanding  this  change,  which  doubtless  is  of  some 
significance,  it  still  seems  to  us  that  the  injury  described  and' 
provided  for  in  sec.  8  was  int^ided  to  include  the  inoculation 
with  or  contraction  of  disease,  and  that  the  new  expression  in 
sec.  9  was  inserted  in  the  act  of  1903  for  the  purpose  of  per- 
petuating that  meaning  for  the  word  "injury^'  in  the  latter 
section. 

Our  view  as  to  the  legislative  intent  results  in  the  condti- 
sion  that  it  was  withih  the  power  of  the  board  of  trustees  to* 
award  the  pension  in  question  if  they  found  that  the  pneu- 
monia from  which  Sullivan  died  was  contracted  in  the  actual 
performance  of  his  duties  and  caused  thereby.  Their  resohi' 
tion  of  that  question  of  fact  from  the  evidence  before  them 
was  within  their  jurisdiction  and  cannot  be  reversed  upon 
certiorari.  State  ex  rel.  Manitowoc  v.  Covmiy  Cleric,  50 
Wis.  15,  20, 16  X.  W.  617 ;  State  ex  rel.  Cook  v.  Houser,  122 
Wis.  534,  561,  100  N.  W.  964. 

By  ihe  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  affirm  the  action  of  the  board  of  trustees  in 
granting  pension  to  appellants. 

Marshall,  J.  (dissenting).  I  cannot  bring  myself  to- 
concur  in  the  decision  of  this  case  and  will  state  briefly  my 
reasons  therefor. 

The  right  result  of  the  controversy  here  presented  dependa 
upon  these  familiar  principles  for  statutory  construction: 

First.  A  legislative  enactment  should  not  be  construed 
where  there  is  no  need  for  construction. 

Second.  There  is  no  need  for  construction  when  the  mean- 
ing of  the  enactment,  in  its  plain,  every-day  sense,  looking  to 
words  therein  used,  or  looking  at  them  in  the  li^t  of  the  sub- 
ject dealt  with,  is  not  involved  in  uncertainty. 

Third.  \Miere  the  meaning  of  an  enactment  is  evident  and 
leads  to  no  absurd  conclusion  there  can  be  no  reason  for  re- 
fusing to  attribute  the  meaning  which  the  words  signify ;  to- 
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go  elsewhere  in  search  of  oanjecture,  in  order  to  restrict  or 
extend  the  act^  would  be  to  attempt  to  elude  it  Such  a 
method  if  once  admitted  would  be  extremely  dangerous^  for 
there  would  be  no  law,  however  definite  in  its  language,  which 
might  not,  by  interpretation,  be  rendered  useless. 

Fourth.  Judicial  oonstruetian  takes  hold  only  when  there 
is  obscurity  of  meaning.  So  we  must  look  first  for  uncer- 
tainty, not  commencing  to  construe  in  advance  of  uncertainty 
appearing.  * 

Fifth.  All  words  of  an  enactment  should  be  regarded  as 
having  been  used  in  respect  to  some  particular  purpose. 

Sixth.  The  plain,  ordinary  meaning  of  words  should  be 
regarded  as  having  been  the  one  intended,  unless  it  appears, 
reasonably  certain  from  the  enactment,  that  some  other  mean- 
ing was  intended. 

Seventh.  The  legislative  purpose  when  discovered,  ex- 
pressed within  the  reasonable  scope  of  the  language  in  an 
enactment,  must  prevail,  regardless  of  consequences,  and 
must  be  taken  to  b©  a  part  of  the  enactment  the  same  as  if 
expressed  in  the  ordinary  sense  of  woMs. 

Let  us  now  apply  those  rules  to  the  enactment  in  question. 

The  original  law  is  di.  265,  Laws  of  1899.  Sec.  8  was  as 
follows: 

"If  any  member  of  the  police  department  shall  while  en- 
gaged in  the  performance  of  his  duty  as  such  policeman  be 
injured  and  foimd  upon  an  examination  by  a  medical  oflScer 
ordered  by  said  board  to  be  physically  or  mentally  perma- 
nently disabled  by  reason  of  service  in  such  department  so  as 
to  render  necessary  his  retirement  from  service  in  such  de- 
partment, such  board  shall  retire  such  disabled  member  from 
service;  provided,  no  such  retirement  on  account  of  disability 
shall  occur  imless  the  member  has  contracted  such  disability 
while  in  the  active  service  of  such  department"  .  .  . 

That  was  changed  by  ch.  397,  Laws  of  1903,  by  omitting 
"shall"  before  "while,"  interpolating  "active"  before  "duty," 
and  dropping  the  last  of  the  quoted  words,  "while  in  the  active 
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service  of  such  department,"  and  in  place  thereof  adding  the 
words:  "within  the  hours  of  each  day  or  night  when  he  is 
required  to  be  on  active  duty  by  the  rules  of  liie  department 
or  while  he  is  engaged  in  the  perfoimance  of  'emergency 
duty*  during  his  regular  'off  hours'." 

Sec.  9  of  the  original  enactment  was  this : 

"If  any  member  of  such  police  department  shall,  while  in 
the  performance  of  his  duty,  be  killed  or  die  as  a  result  of  an 
injuiy  received  in  the  line  of  his  duty  or  any  disease  corir 
traded  by  reason  of  his  occupation,  or  if  any  member  of  such 
department,  after  fifteen  years'  service  in  such  department, 
shall  die  from  any  cause  whatever  while  in  said  service,  or 
if  any  member  of  such  department  shall  die  from  any  cause 
^vhatever  after  having  been  retired  upon  a  pension  under  the 
provisions  of  this  act,  and  shall  leave  a  widow  or  minor  child 
or  children  under  sixteen  years  of  age  surviving,  •  .  ." 

Note  particularly  that  this  section  provides  only  for  death 
while  in  the  performance  of  duty,  (a)  by  injury  so  received 
in  the  line  of  his  duty,  (b)  disease  contracted  by  reason  of 
bis  occupation,  (c)  death  in  the  service  from  "any  cause,"  or 
(d)  death  from  "any  cause"  after  retirement  upon  a  pension, 
leaving  a  widow  or  minor  child  or  children  under  sixteen 
years  of  age. 

The  section  was  changed  in  the  Laws  of  1903  to  this: 

"If  any  member  of  such  police  department  shall  while  in 
the  performance  of  his  duty  be  killed  or  die  as  a  result  of  an 
injury  received  in  the  line  of  his  duty,  as  described  in  the 
preceding  section,  or  if  any  member  of  such  department,  after 
fifteen  years'  service  in  such  department,  shall  die  from  any 
cause  whatever  while  in  said  service,  or  if  any  member  shall 
die  from  any  cause  whatever  after  having  been  retired  upon 
a  pension  under  the  provisions  of  this  act,  and  shall  leave  a 
widow  or  minor  child  or  children  under  the  age  of  sixteen 
years  sun-iving,  the  said  board  shall  direct  the  payment  from 
said  pension  fund  of  the  following  sums,  monthly,  to  wit: 
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It  will  be  noted  that  the  changes  were,  fiirst,  by  striking 
out  after  the  words  "in  the  line  of  his  duty"  the  words  "or 
any  disease  contracted  by  reason  of  his  occupation,"  and 
second,  by  interpolating  in  place  thereof  the  words  "as  de- 
scribed in  the  preceding  section." 

Thus  the  later  act,  unmistakably  radically  restricts  the 
original  law.  Whereas,  formerly,  relief  was  afforded  for  dis- 
ability occurring  during  the  oflScial  term  while  the  oflBcer  was 
in  service  on  or  off  actual  duty,  unless  on  a  vacation  for  some 
reason,  now  it  is  restricted  to  disability  occurring  within 
hours  when,  under  the  rules  of  the  department,  he  is  required 
to  be  actually  on  duly,  or  in  case  of  an  emergency.  For- 
merly a  pension  was  grantable  to  a  dependent  widow  in  case 
of  death  of  the  <^cer,  her  husband,  from  an  injury  in  the  line 
of  duty  as  well  as  from  death  by  disease  contracted  by  reason 
of  his  occupation.  Now  the  latter  is  not  possible,  the  condi- 
tion giving  competency  to  the  dependent  for  a  pension  being 
confined  to  death  of  the  oflScer  resulting  from  an  injury  oc- 
curring in  the  line  of  his  duly  as  prescribed  in  sec.  8.  The 
elimination  of  death  from  disease  as  creating  such  competency 
would  seem  to  leave  no  reasonable  ground  whatever  for  hold- 
ing that  death  from  pneumonia,  the  circumstance  relied  on 
in  this  case,  is  retained. 

I  will  not  pay  so  little  heed  to  what  I  believe  to  be  ordi- 
nary imderstanding  of  ordinary  persons,  as  to  spend  time 
demonstrating  that  while  a  disease  as  well  as  an  injury  may 
create  damage,  it  is  false  logic  to  urge  that  an  injury,  in  the 
ordinary  sense,  is  a  disease,  or  a  disease  is  an  injury  in  any 
other  sense  than  that  it  injuriously  affects  the  afflicted  one, 
causing  damage. 

It  would  seem  that  the  mere  fact  of  legislative  dropping 
out  of  "disease"  as  a  cause  of  death  creating  competency  of 
a  dependent  for  a  pension,  under  one  of  the  rules  for  construc- 
tion we  have  named,  precludes  the  court  from  resorting  to 
construction  for  the  purpose  of  retaining  it     It  further 
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Tvould  seem  that  such  resort  flies  in  the  face  of  rule  3,  that  to 
construe  that  which  has  no  need  for  construction  is  to  use 
the  function  to  construe  to  defeat  the  legislative  intent  rather 
than  to  discover  and  give  effect  to  it. 

Again,  since  the  amended  section  only  leaves  death  from 
injury  sufficient  to  create  competency  of  a  dependent  for  a 
pension ;  an  "injury"  as  that  term  is  used  in  sec.  8,  there  can 
he  no  fair  question  but  that  it  means  a  physical  hurt,  such  as 
is  commonly  understood  by  the  term  "injury''  when  it  is  ap- 
plied to  a  misfortune  to  a  person  engaged  in  an  occiipation  in- 
volving extraordinary  hazard  as  to  receiving  bodily  wounds 

When  we  speak  of  a  person  as  having  been  injured  in  the 
army  or  in  railroad  employment,  or  in  the  performance  of 
duty  of  keeping  the  peace,  or  protecting  society  from  criminal 
offenders,  or  apprehending  such  offenders,  or  in  any  other  oc- 
cupation exposing  one  to  peculiar  dangers  as  to  bodily  in- 
juries, what  do  we  mean  by  the  term  "injury"  ?  In  other 
words,  what  is  its  plain,  ordinary  meaning  as  applied  to  such 
situations  ?  I  venture  to  say  the  universal  answer  must  be  a 
physical  hurt,  a  wounding  of  the  body. 

If  the  preceding  be  correct,  to  go  beyond  such  common 
meaning  into  the  field  of  broad  general,  or  that  of  technical, 
sense  violates  the  first,  second,  third,  and  fourth  rules,  and 
particularly  the  sixth,  that  the  plain,  ordinary  meaning  of 
words  should  be  taken  imless  it  appears,  reasonably  certain 
€ome  other  was  intended,  and  also  the  fifth,  that  all  words  of 
an  enactment  should  be  regarded  as  having  been  used  in  re- 
spect to  some  particularly  indicated  purpose.  The  latter  be- 
cause the  element  of  elimination  of  the  cause  "disease"  shows^ 
manifestly,  a  purpose  to  exclude  it  and  restrict  the  term  "in- 
jury" to  the  particular  purpose  of  providing  relief  to  the  de- 
pendent or  dependents  in  case  of  death  from  "injury"  as  dis- 
tinguished from  death  by  "disease,"  as  death  from  pneu- 
monia. 

The  striking  feature  of  the  elimination  of  "disease"  a«  a 


Digitized  by  VjOOQIC 


a 6]  JANUARY  TERM,  1900.  143 

State  ex  rel.  McManus  v.  Trastees,  138  Wis.  133. 

cause  of  death  creating  competency  for  beneficial  participa- 
tion of  a  dependent  in  the  pension  fund,  seems  to  me  to  have 
been  entirely  nullified  by  the  result  of  this  case,  rendering 
the  whole  manifest  purpose  of  the  amendatory  act  nugatory. 
True,  the  term  "injury"  is  broad  enough  to  include  any- 
fliing  which  causes  damage,  but  is  that  a  warrant  for  depart- 
ing from  the  common-sense,  ordinary  meaning  as  applied  to 
the  particular  situation?  The  broad  sense  includes  injury 
to  reputation,  injury  to  property,  and  injury  to  rights  as  well 
as  injury  to  the  person  in  the  sense  of  a  bodily  wounding,  but 
cannot  one  see,  very  clearly,  that  only  in  the  latter  sense  is 
the  term  "injury^^  to  a  policeman  in  the  course  of  his  active 
duties  as  such,  contemplated  when  the  term  is  used  in  regard 
to  such  a  person  engaged  in  such  service  ?  If  so,  by  what  war- 
rant can  the  court,  merely  because  of  the  broader  signification 
of  the  word,  go  into  the  boimdless  field,  especially  in  view 
of  there  not  only  being  nothing  in  the  situation  to  sug- 
gest it,  but  such  a  purpose  being  expressly  negatived  by 
the  legislative  restriction  by  elimination  of  the  very  words 
which  formerly  included  circumstances,  somewhat  within 
such  broad  field.  In  my  judgment  there  is  no  such  warrant, 
and  so  in  my  opinion  the  death  involved  here  by  "disease" 
should  be  regarded  not  only  as  not  being  within  the  act  but  as 
l)eing  expressly  excluded  from  it,  and  so  the  order  appealed 
from  should  be  affirmed. 
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Sbvera  and  wife,  Appellants,  vs.  Beranak,  Respondent 

January  SO—Fehruary  16,  1909. 

Ifarriage  of  divorced  person  within  year:  Invalidity:  Common^lato 
marriage:  Mutual  benefit  insurance:  Who  may  he  beneficiaries. 

1,  Within  a  year  after  his  divorce  a  resident  of  this  state  was  mai> 

ried  in  Illinois  to  another  resident  of  Wisconsin.  The  laws  of 
Illinois,  like  those  of  Wisconsin,  prohibited  such  marriage.  The 
woman  knew  the  man  had  been  divorced  but  did  not  know  that 
their  marriage  was  prohibited.  She  continued  to  cohabit  with 
him  as  his  wife  in  Wisconsin  until  his  death  more  than  a  year 
after  his  divorce.  Held,  that  there  was  no  common-law  mar- 
riage, and  that  the  woman  could  not  share  as  beneficiary  in  the 
proceeds  of  a  mirtual  benefit  certificate  issued  by  a  society  whose 
by-laws  did  not  authorize  her,  if  not  his  wife,  to  be  named  as 
such  beneficiary. 

2.  The  fact  that  the  Insured  was  sick  for  several  months  prior  to 

his  death  and  was  being  attended  to  and  cared  for  by  his  sup- 
posed wife  during  such  illness  did  not  bring  her  within  a  by- 
law of  the  society  under  which  the  insured  might  designate,  as 
beneficiaries,  "persons  who  are  not  related  to  him  by  blood, 
but  who  are  dependent  on  him,  or  he  on  them,  for  their  main* 
tenance." 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Reversed. 

For  the  appellants  there  was  a  brief  by  Rubin  &  Zahel,  and 
oral  argument  by  W.  C.  Zdbel.  They  cited,  among  other  au- 
thorities, 3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  960,  961; 
Groth  V.  Central  Verein,  95  Wis.  140,  70  K  W.  80;  sec. 
2330,  Stats.  (Supp.  1906)  ;  19  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  1211,  1213,  1214;  State  v.  Tutty,  41  Fed.  753;  Z?e  Wit 
V.  Lander,  72  Wis.  120,  39  K  W.  349 ;  Brovm  v.  Gates, 
120  Wis.  349,  97  N.  W.  221,  98  N.  W.  205;  Wendel  v., 
Durhin,  26  Wis.  390;  Spencer  v.  PollocJe,  83  Wia  215,, 
53  N.  W.  490;  Williams  v.  WiUiams,  46  Wis.  464,  1  K  W. 
98;  Vinz  i\  BcaUy,  61  Wis.  645,  21  K  W.  787. 
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John  J.  Ylack,  for  the  reepondent  Ermlie  Beranak j  cited, 
besides  other  cases,  Frame  v.  Thormann,  102  Wis.  653,  79  N. 
W.  39 ;  1  Bishop,  Mar.  &  Div.  ch.  39 ;  3  Elliott,  Ev.  §  2486 ; 
15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1039;  Randall  v. 
Kreigeir,  23  Wall.  137 ;  26  Cyo.  872 ;  Meister  v.  Moore,  96 
U.  S.  76 ;  De  Thoren  v.  Ait'y  Gen.  L.  R.  1  App.  Cas.  686 ; 
Ballon  V.  Oile,  50  Wis.  614,  7  K  W.  561 ;  Ledehuhr  v.  Wis. 
T.  Co.  112  Wis.  657,  88  N.  W.  Q01\  Morrison  v.  Wis.  0.  F. 
M.  L.  Ins.  Co.  59  Wis.  162,  18  N.  W.  13 ;  Niblack,  Ben.  Soc. 
§  147 ;  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1083,  not©  4. 

TiMLiw,  J.  The  appellants  are  the  parents  of  on©  Frank 
Severa,  who  died  July  18,  1907,  leaving  life  insurance  for 
$1,000  in  the  defendant  society.  The  following  persons 
were  designated  as  beneficiaries,  viz. :  Emilie  Beranak,  stated 
to  be  the  wif©  of  insured,  $500 ;  Felix  Severa,  a  brother  of 
insured,  $200;  John  Severa,  a  brother  of  insured,  $100;  the 
appellants^  parents  of  the  insured,  $100;  and  $100  for 
funeral  expenses.  Prior  to  the  commencement  of  this  ac- 
tion Felix  and  John  Severa  assigned  their  rights  under  said 
policy  to  the  appellants.  The  insured  was  a  divorced  man, 
and  within  one  year  after  his  divorce  and  on  August  2,  1906, 
married  Emilie  Beranak  at  Chicago,  Illinois,  although  both 
he  and  Emilie  were  at  the  time  residents  of  the  city  of  Mil- 
waukee and  state  of  Wisconsin.  The  divorce  laws  of  Illinois, 
like  those  of  Wisconsin,  at  the  time  prohibited  the  marriage 
of  divorced  persons  within  one  year  from  the  time  the  decree 
was  presented  except  in  certain  cases  not  relevant  here,  and 
also  declared  such  marriage  void.  Emilie  Beranak,  al- 
though she  knew  the  insured  was  a  divorced  man,  did  not 
know  at  the  time  she  married  the  insured  that  there  was  any 
legal  prohibition  against  said  marriage,  and  after  said  mar- 
riage continued  to  cohabit  with  the  insured  as  his  wife  in  the 
state  of  Wisconsin  up  to  the  time  of  his  death  and  after  the 
expiration  of  one  year  from  the  date  of  the  divorce,  which 
Vol.  138  —  10 
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was  February  3, 1906.     The  by-laws  of  the  defendant  society 
provided  as  follows: 

"The  member  shall  designate  the  payment  of  his  death 
benefit  as  follows:  (1)  To  his  family;  (2)  to  his  blood  rela- 
tives; or  (3)  to  persons  depending  on  him,  whom  he  shall 
designate  in  his  application,  stating  the  amounts  payable  to 
each.  He  shall  designate  the  following  persons  as  his  benefi- 
ciaries: (1)  His  lawful  wife;  (2)  his  children,  if  they  be 
dead  to  their  children  (his  grandchildren)  ;  (3)  his  parents; 
(4)  his  brothers  and  sisters  of  whole-blood;  (6)  his  brothers 
and  sisters  of  half-blood;  (6)  his  grandfather  or  grand- 
mother ;  (7)  his  nearest  relatives  other  than  above  mentioned ; 

(8)  persons  who  are  not  related  to  him  by  blood,  but  are  de- 
pendent upon  him,  or  he  on  them,  for  their  maintenance; 

(9)  to  National  Slavonic  Subordinate  Assembly  and  for  Slo- 
vak national  enterprises.^' 

"If,  for  any  reason,  a  member  should  not  make  a  designa- 
tion of  his  beneficiaries,  or  if  such  designation  should  become 
null  and  void,  and  if  because  of  errors,  or  for  other  reasons, 
or  if  the  designated  beneficiary  should  die,  then  the  benefit 
shall  be  paid  one  half  (^)  to  wife  and  the  other  one  half  (i) 
in  equal  parts  to  the  children;  but  where  there  are  no  chil- 
dren, one  half  (i)  to  wife  and  one  half  (^)  to  the  parents  of 
the  deceased ;  and  in  case  there  is  no  wife,  nor  children,  nor 
parents,  then  the  benefit  is  paid  to  the  legal  heirs  of  the  de- 
ceased." 

The  insured  left  no  children.  The  society  paid  the  money 
into  court,  and  this  contest  is  by  the  parents  of  the  insured, 
the  appellants,  claiming  in  their  own  right  and  as  assigns  of 
the  brothers  of  the  insured  and  his  heirs  at  law,  against 
Emilie  Beranak.  The  court  below  held  on  the  foregoing 
facts  that  Emilie  Beranak  was  the  common-law  wife  of  the 
insured  and  entitled  to  the  sum  of  $500  out  of  the  amount  of 
$1,000  paid  into  court  by  the  society. 

It  is  only  fair  to  the  trial  court  to  note  that  this  i-uling  was 
made  prior  to  the  decision  of  this  court  in  Lanham  v.  Lanham, 
136  Wis.  360,  117  K  W.  787.  According  to  the  rule  in  the 
case  last  cited,  Emilie  Beranak  was  not  in  any  sense  the  vnie 
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of  the  insured.  The  by-laws  of  the  society,  above  quoted,  did 
not  authorize  the  insured  to  name  her  as  a  beneficiary.  The 
conclusion  that  there  was  a  common-law  marriage  between 
the  parties  under  the  facts  aforesaid  cannot  be  upheld.  There 
was  in  this  case  no  wife  or  children  of  the  insured,  and  the 
benefit  under  the  by-law,  as  we  construe  it,  so  far  as  the  $500 
of  which  Ermlie  BercmaJc  was  the  designated  beneficiary  is 
concerned,  went  to  the  appellants,  parents  of  the  insured. 
The  remainder  they  claim  by  express  designation  as  benefi- 
ciaries and  by  assignment  from  the  brothers  of  insured. 
There  seems  to  be  no  provision  in  the  by-laws  for  applying 
any  part  of  the  insurance  for  funeral  expenses,  and,  if  so, 
this  wonld  pass  also  to  the  parents  of  the  insured  as  his  legal 
heira 

The  judgment  of  the  court  below  is  further  attempted  to 
be  supported  on  flie  fourth  finding  of  fact,  as  follows:  "Said 
Frank  Severa  prior  to  his  death  was  sick  for  several  months 
and  was  being  attended  to  and  cared  for  by  said  Emdlie 
Berandk  during  his  illness."  This  finding  does  not  bring 
her  within  flie  by-law,  "persons  who  are  not  related  to  him  by 
blood,  but  who  are  dependent  upon  him,  or  he  on  th^Q,  for 
their  maintenance,"  even  if  she  were  otherwise  competent  to 
tflke  under  this  clause  of  the  by-law. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  with  directions  to  enter 
judgment  upon  the  findings  of  fact  in  favor  of  the  appellants. 

By  the  Court, — Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinioiL 
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Uhlbnbekg,  Appellant,  vs.  Mixwaukee  Gas  Light  Com- 
pany, Respondent 

January  SO — February  16,  1909, 

Actions:  Limitations:  Condition  precedent:  Notice  of  personal  in- 
jury: Essentials:  Municipal  corporations:  Defective  streets: 
Primary  liaMlity  of  person  not  served  with  notice, 

1.  Notice  of  a  personal  injury  resulting  from  defects  in  a  street  was 

served  upcn  the  city,  reciting  that  the  damage  was  caused  by 
the  city  and  that  satisfaction  was  claimed  from  it.  Action 
having  been  commenced  against  the  city,  it  tendered  the  de- 
fense to  a  gas  company  on  the  theory  that  the  latter  had  caused 
the  defects,  accompanying  such  tender  with  copies  of  the  sum- 
mons, complaint,  and  notice  of  injury.  PlaintlfF  was  nonsuited 
in  the  action  against  the  city  on  the  ground  that  the  gas  com- 
pany was  primarily  liable,  and  then  sued  that  company  but  did 
not  serve  upon  it  any  notice  of  the  injury.  Held,  that  the  no- 
tice served  upon  the  city  was  not  eufBcient  to  fix  liability  upon 
the  gas  company,  under  subd.  5,  sec.  4222,  Stats.  (1898),  requir- 
ing the  notice  to  be  "served  upon  the  person  or  corporation  by 
whom  it  is  claimed  such  damage  was  caused"  and  to  state  "that 
satisfaction  thereof  is  claimed  of  such  person  or  corporation." 

2.  For  the  same  reason,  the  complaint  in  the  action  against  the  city 

could  not  serve  as  a  notice  to  the  gas  company;  and  the  tender 
of  defense,  besides  not  containing  the  essential  recitals,  did 
not  meet  the  requirement  of  the  statute  that  the  notice  should 
be  "signed  by  the  party  damaged,  his  agent  or  attorney." 

3.  The  fact  that  a  statute  provides  that  a  notice  shall  not  be  insuffi- 

cient or  invalid  solely  because  of  inaccuracy  or  failure  in  stat- 
ing certain  things  if  there  was  no  intention  to  mislead  and 
no  one  is  in  fact  misled  thereby,  indicates  that  in  other  respects 
the  notice  must  substantially  comply  with  the  requirements  of 
the  statute. 

Appeal  from  an  order  of  the  circuit  court  for  Milwau- 
kee county :  Oeben  T.  Williams^  Circuit  Judge.     AffirmecL 

This  action  is  brought  to  recover  damages  for  a  personal 
injury.  A  wheel,  broken  from  a  hose  cart,  rolled  against  the 
defendant  and  injured  him  while  he  was  standing  on  a  street 
comer  in  the  city  of  Milwaukee,     Action  was  commenced  by 
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tlie  servioe  of  a  summons  and  complaint  December  7,  1905, 
against  the  city  of  Milwaukee  to  recover  damages  for  such 
injury.  The  accident  happaied  July  13,  1905,  and  on  July 
21,  1905,  notice  of  the  injury  was  served  on  the  city,  pursu- 
ant to  subd.  5,  sec.  4222,  Stats.  (1898),  such  notice  being 
atldressed  to  the  mayor  and  city  derk  of  the  city,  and  claim- 
ing "satisfaction  for  said  injury  from  the  city  of  Milwau- 
kee.'*     Such  notice  recited : 

"That  the  street  in  front  of  and  along  said  Commerce  and 
Walnut  streets  at  and  near  the  place  where  the  accident  oc- 
curred was  out  of  repair  and  defective  to  the  knowledge  of 
the  city  of  Milwaukee,  and  the  hose  cart  upon  which  the  said 
wheel  was  detached  was  defective,  and  that  while  the  said 
hose  cart  was  rapidly  and  with  great  violence  running  to  a 
iire,  the  said  wheel,  on  account  of  the  said  defective  condition 
of  the  street  and  hose  cart,  became  detadied  and  rolled  against 
the  plaintiff,  causing  said  accident  and  injury.'^ 

On  February  3,  1906,  the  city  of  Milwaukee  tendered  the 
defense  of  the  action  to  the  Milwaukee  Oas  Light  Company, 
on  the  theory  that  the  defective  condition  of  the  street  com- 
plained of  was  due  to  the  failure  of  such  company  to  restore 
said  street  to  its  former  condition  after  having  torn  up  the 
same  to  repair  a  leak  in  a  gas  main,  and  that  said  gas  com- 
pany was  primarily  liable  for  the  injury  sustained  by  plaint- 
iff by  reason  of  the  defective  condition  of  the  street  The 
tender  of  the  defense  of  the  action  was  accompanied  with  a 
copy  of  the  sunmions  and  complaint  in  the  action  and  also  a 
copy  of  the  notice  of  injury  served  upon  the  city  on  July  21, 
1905.  The  plaintiff  was  nonsuited  in  the  action  brought 
against  the  city,  on  the  ground  that  the  defendant  in  this 
action  was  primarily  liable  for  the  damages  sustained.  This 
action  was  commenced  March  11,  1908,  and  more  than  one 
year  after  the  accident  occurred.  The  complaint  alleges  that 
the  notice  required  by  subd.  5,  sec*  4222,  Stats.  (1898),  was 
duly  given  to  the  defendant  by  reason  of  the  service  on  said 
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defendant,  by  the  city  attorney  of  the  city  of  Milwaukee,  of 
a  copy  of  the  notice  of  injury  served  on  said  city,  together 
with  a  copy  of  the  complaint  in  the  action  against  the  city, 
and  of  the  tender  of  the  defense  in  said  action.  The  com- 
plaint alleges  that  "no  other  notice  was 'served  upon  said  de- 
fendant Milwaukee  Oas  Light  Company'*  The  defendant 
demurred  to  the  complaint  on  two  grounds:  (1)  As  not  stat- 
ing a  cause  of  action ;  and  (2)  because  the  action  was  not 
commenced  within  the  time  limited  by  sec.  4222,  Stats. 
(1898).  From  an  order  sustaining  such  demurrer  plaintiff 
appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Ernst  A.  Kehr. 

For  the  respondent  there  was  a  brief  by  MUler,  Mack  & 
Favrchild,  and  oral  argument  by  A.  W.  Fairchild. 

Babnes,  J.  The  material  part  of  subd.  6,  sec  4222,  Stats. 
(1898),  in  so  far  as  it  affects  the  question  before  the  oourt^ 
provides  that: 

"No  action  to  recover  damages  for  an  injury  to  the  person 
shall  be  maintained  unless,  within  one  year  after  the  happen- 
ing of  the  event  causing  such  damages,  notice  in  writing, 
sipped  by  the  party  damaged,  his  agent  or  attorney,  shall  be 
served  upon  the  person  or  corp>oration  by  whom  it  is  claimed 
such  damage  was  caused,  stating  the  time  and  place  where 
such  damage  occurred,  a  brief  description  of  the  injuries,  the 
manner  in  which  they  were  received  and  the  grounds  upon 
which  claim  is  made  and  that  satisfaction  thereof  is  claimed 
of  such  person  or  corporation.'* 

The  statute  further  provides  that  the  notice  shall  not  be 
deemed  insufficient  solely  because  of  any  inaccuracy  or  fail- 
ure in  stating  (1)  the  description  of  the  injuries  and  (2)  the 
manner  in  which  they  were  received,  or  the  grounds  on  which 
claim  is  made,  provided  there  was  no  intention  to  mislead  and 
the  party  was  not  in  fact  misled  thereby. 

It  will  be  seen  that  the  statute  requires  that  the  notice  must 
be  fion^ed  upon  the  person  or  corporation  by  whom   it   is 
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claimed  such  damage  was  caused  and  that  it  must  state  that 
"satisfaction  thereof  is  claimed  of  such  person  or  corpora- 
tion." The  notice  here  served  recited  that  the  city  of  Mil- 
waukee caused  the  damage  and  likewise  stated  that  satisfac- 
tion therefor  was  claimed  from  said  city.  Manifestly,  if 
effect  is  to  be  given  to  the  plain  provisions  of  the  statute,  the 
notice  was  insufficient  to  fix  liability  upon  the  defendant  It 
not  only  fails  to  claim  satisfaction  from  the  defendant,  but 
negatives  the  idea  that  damages  are  claimed  from  it  by  assert- 
ing that  damages  are  claimed  from  another  corporation. 
Neither  is  the  notice  addressed  to  the  defendant,  but  to  the 
city  of  Milwaukee.  The  statute  declares  that  error  or  inac- 
curacy in  stating  certain  things  required  to  be  stated  in  the 
notice  shall  not  render  it  insufficient  if  there  was  no  inten- 
tion to  mislead  and  the  party  from  whom  damages  are  claimed 
is  not  in  fact  misled.  Such  provision,  however,  does  not  ex- 
tend to  the  requirement  that  the  notice  must  be  served  upon 
the  party  from  whom  damages  are  claimed  and  must  state 
that  satisfaction  for  such  damages  is  claimed  of  such  party. 
The  fact  that  the  statute  has  provided  that  certain  require- 
ments thereof  are  not  essential  to  the  validity  of  the  notice, 
where  no  one  is  misled  and  there  was  no  intent  to  mislead, 
would  indicate  that  its  other  provisions  must  be  substantially 
complied  with. 

In  Smith  v.  C,  M.  &  St,  P.  R.  Co.  124  Wis.  121,  123, 102 
N.  W.  336,  this  court  said  that,  when  the  language  of  a  pro- 
vision of  this  statute  relating  to  the  manner  of  serving  the 
notice  was  plain  and  unambiguous,  "such  provision  is  impera- 
tive and  not  permissive."  Again,  in  Hoffmann  v,  Milwaulcee 
E.  R.  &  L.  Co.  127  Wis.  76,  82,  106  K  W.  808,  it  was  con- 
tended that  the  notice  need  not  be  given  within  one  year  in  the 
case  of  a  minor.  The  court  rejected  the  exception  sought  to 
be  interpolated  into  the  statute,  saying: 

"The  statute  in  question  is  clear  and  unambis^ious,  and, 
if  its  words  be  given  their  plain,  obvious,  and  ordinary  mean- 
ing, there  can  be  no  room  for  doubt  that  the  le^slature  in- 
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tended  the  statute  requiring  notice  to  be  served  within  one 
year  after  the  happening  of  the  event  causing  the  damage 
should  apply  to  all  persons.  To  give  it  any  other  construc- 
tion would  be  to  disregard  the  plain  meaning  of  the  statute.  ■' 

It  is  manifest  here  that  a  plain  and  unambiguous  provision 
of  this  statute  has  not  been  complied  with.  To  hold  the  no- 
tice sufficient  it  woidd  be  necessary  to  eliminate  a  portion  of 
ihe  law  by  judicial  construction.  This  court  is  not  concerned 
with  the  merits  or  demerits,  or  the  wisdom  or  lack" of  wisdom, 
in  this  law.  If  it  is  wrong  the  l^slature  should  repeal  it 
It  is  not  permissible  for  the  courts  to  do  so  by  a  construction 
wholly  at  variance  with  the  obvious  meaning  of  the  words 
used  in  the  act. 

The  complaint  in  the  action  against  the  city  of  Milwaukee 
is  not  helpful  as  a  notice,  inasmuch  as  it  is  subject  to  the  same 
infirmity  as  is  the  notice  served  on  the  city.  The  tender  of 
defense  made  by  the  city  attorney  of  the  city  of  Milwaukee 
was  not  made  by  the  plaintiff  or  by  his  agent  or  attorney,  as 
required  by  said  subd.  5  of  sec.  4222,  and  in  any  event  is  bar- 
ren of  essential  recitals  necessary  to  constitute  notice  under 
the  statute. 

By  the  Court. — ^The  order  appealed  from  is  affirmed. 


W^EisENBAOH,  Plaintiff  in  error,  vs.  The  Statb,  Defendant 

in  error. 

January  SO — February  16,  1909. 

Criminal  law:  Assault  with  intent  to  Mil:  Conspiracy:  Trial  of  one 
conspirator:  Opening  statement:  Evidence:  Resistance  to  ar- 
rest: Previous  threats:  Submission  of  lesser  degrees  included 
in  charge:  Instructions  to  jury:  InJtent:  Presumptions, 

1.  If  two  persons  assault  another  with  design  to  feloniously  take 
that  other's  life,  and  the  claim  of  the  prosecution  is  that  such 
persons  acted  pursuant  to  a  conspiracy,  having  for  its  purpose 
the  offense  attempted  in  aid  of  a  further  general  purpose,  and 
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only  one  is  placed  on  trial  who  denies  being  one  of  the  two, 
and  the  identity  of  the  other  is  established — all  the  circum- 
stances of  the  conspiracy,  and  the  various  steps  in  its  consum- 
mation tending  to  show  motive  for  participation  therein  of  the 
one  on  trial  and  to  identify  him  as  having  been  the  participant 
and  the  general  intent  of  such  participation,  may  properly  be 
given  in  evidence. 

2.  In  the  situation  mentioned  it  Is  proper  to  state  to  the  jury  in 

opening  the  case  on  the  part  of  the  prosecution  all  facts  the 
state  expects  to  prove,  as  to  the  existence  of  the  conspiracy,  the 
connection  of  the  accused  therewith,  particularly  at  the  time 
of  the  offense,  and  to  offer  all  legitimate  evidence  showing  such 
circumstances,  so  far  as  they  tend  to  establish  guilt  of  the 
accused. 

3.  In  such  a  situation,  the  fact  that  one  participant  has  not  been 

apprehended,  does  not  militate,  upon  the  trial  of  the  other, 
against  showing  all  the  facts  regarding  the  absent  one  bearing 
on  the  criminality  of  such  other. 

4.  If  a  person,  about  to  be  apprehended  as  guilty  of  having  com- 

mitted a  criminal  offense,  resists  arrest,  that  may  properly  be 
established  upon  his  trial  as  bearing  on  the  probability  of  his 
guilt  and  given  such  weight  by  the  Jury  as  they  may  think  it 
is  entitled  to  imder  all  circumstances. 

5.  If  an  attempt  be  made  to  arrest  a  person  upon  a  charge  of  his 

having  committed  a  criminal  offense,  and  he  successfully,  by 
threats  or  intimidation,  prevents  being  apprehended,  and  is 
informed  that  he  will  be  visited  later  by  a  force  sufficient  to 
secure  his  submission,  and  he  evinces  a  disposition  to  resist 
in  such  event,  and  upon  a  new  attempt  the  officers  are  resisted 
by  such  person  and  a  comrade,  acting  in  concert  with  him,  and 
to  the  extent  of  a  claimed  design  to  take  the  lives  of  such 
officers, — ^proof  of  the  previous  occurrence  and  threats  are  legiti- 
mate as  to  the  intent  of  such  resistance. 

6.  If  a  person  is  charged  with  a  homicidal  offense  of  a  high  degree, 

including  lesser  degrees,  the  case  need  not  be  submitted  to  the 
jury  in  any  aspect  other  than  such  as  there  is  evidence  in  some 
reasonable  view  to  sustain. 

7.  In  the  trial  of  a  person  accused  of  having  committed  a  homicidal 

offense  of  a  character  including  a  lesser  offense,  the  court  should 
Hnstruct  the  jury  as  to  every  offense  included  in  the  charge 
established  in  any  reasonable  view  by  the  evidence. 

8.  In  the  circumstances  last  mentioned,  failure  to  charge  as  to  any 

particular  grade  of  offense,  no  proper  request  being  submitted 
therefor,  is  not  harmful  error. 

9.  In  such  circumstances,  an  instruction  requiring  conviction  of  the 

higher  degree  or  acquittal,  is  favorable  rather  than  harmful  to 
the  accused. 
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10.  A  requested  instruction,  embodying  a  correct  rule  of  law  but  not 

applicable  to  the  facts  of  the  case»  may  properly  be  refused. 

11.  In  submitting  a  cause  to  a  jury  involving  a  charge  of  assault 

with  a  dangerous  weapon  with  felonious  intent  to  take  human 
life  it  is  proper  to  instruct  the  Jury  that  a  man  is  presumed  to 
intend  the  natural,  probable,  and  usual  consequences  of  his  act, 
that  being  given  so  as  to  indicate  it  is  not  conclusive;  only  an 
evidentiary  circumstance,  to  be  considered  in  connection  with 
the  legal  presumption  of  innocence  and  all  the  evidence  bearing 
on  the  issue. 

12.  The  fact  that,  in  the  given  case,  the  reasonably  to  be  expected 

result,  as  the  usual  and  probable  consequenoes  of  the  act  charged, 
did  not  occur,  does  not  preclude  giving  to  the  jury  the  rule  as 
to  the  inference  of  fact  arising  from  the  deliberate  act 
[Syllabus  by  Mabsiiall,  J.] 

Eerob  to  review  a  judgment  of  the  circuit  court  for  Chip- 
pewa county :  A.  J.  Vin je,  Circuit  Judge.     Affirmed. 

Plaintiff  in  error  was  duly  convicted  of  the  crime  of  assault 
with  intent  to  murder.  Exceptions  were  saved  requisite  to 
present  for  review  the  questions  discussed  in  the  opinion. 
The  facts  are  there  indicated,  so  far  as  necessary  to  an  under- 
standing of  such  questions. 

W.  H,  Stafford,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oenercd,  F.  L.  McNamara,  district  attorney  of  Sawyer 
county,  and  /.  E,  Messerschmidt,  assistant  attorney  general, 
and  oral  argument  by  Mr.  McNamara  and  Mr.  Messer- 
schmidt. 

Makshat.t.,  J.  The  charge  was  that  the  accused,  upon  a 
particular  day  and  at  a  particular  place  named,  while  armed 
with  a  deadly  weapon,  to  wit,  a  rifle,  feloniously  assaulted 
five  persons,  named,  with  intent  to  murder  them. 

The  general  claim  of  the  state  was  this :  John  Dietz  resided 
on  the  banks  of  the  Thomapple  river  in  Sawyer  county,  Wis- 
consin, some  sixty  miles  by  the  nearest  usable  traveled  way 
from  the  railroad  station  at  Hayward,  the  ooimty  seat,  and  in 
a  wild  and  substantially  uninhabited  country;  miles  beyond 
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the  termini  of  public  highwajra,  and  reached  only  by  traveling 
through  forests  on  rough  roada>  used  principally  by  lumber- 
men, and  passable,  only  with  some  difficulty,  at  the  season  of 
the  year  when  the  occurrence  in  question  happened.  There 
had  occurred  difficulties  between  him  and  a  lumber  company 
respecting  conflicting  claims  as  to  property  rights,  leading  to 
the  commencement  of  actions,  criminal  and  civil,  against  him, 
and  his  defying  the  officers  of  the  law,  refusing  to  submit  to 
the  jurisdiction  of  the  courts,  and  insisting  upon  vindicating 
his  claims  by  force  to  the  extent  of  standing  oflF  officers  of  the 
law  sent,  in  due  course,  with  papers  to  serve  on  him  and  war- 
rants for  his  apprehension,  using  deadly  weapons  for  that  pur- 
pose and  evincing  a  determination  to  use  them  to  kill  rather 
than  submit  to  the  laws  of  the  state  as  administered  by  its 
courts.  Apprehending  repetition  of  an  expedition  in  force  to 
arrest  him,  he  associated  the  accused  with  him  for  the  pur- 
pose of  resisting  the  officers,  and  to  the  extent  of  killing  them. 
On  the  7th  day  of  May,  1904,  William  Giblin  and  William 
Elliot,  two  deputy  sheriffs  of  Sawyer  county,  departed  from 
Hayward  on  an  expedition  to  arrest  Dietz,  having  a  bench 
warrant,  because  of  a  previous  defiance  of  the  authority  of  the 
court,  and  a  criminal  warrant  for  a  serious  criminal  offense 
in  connection  with  the  matter  referred  to.  The  first  day  they 
readied  a  stopping  place,  some  forty-six  miles  from  the  start- 
ing point,  leaving  seventeen  miles  or  thereabouts  to  be  trav- 
ersed before  reaching  the  Dietz  home,  the  way  being  over 
substantially  unfrequented  roads,  through  forests  and  rough 
uninhabited  country,  as  before  indicated.  The  next  day  they 
resumed  the  journey,  accompanied  by  two  employees  of  the 
lumber  company  with  which  Dietz  was  at  war,  and  an  em- 
ployee of  the  farmer  with  whom  they  passed  the  night  The 
destination  for  the  day  was  the  lumber  company's  camp,  near 
the  dam  which  had  been  the  subject  of  conflict,  and  near  the 
Dietz  home.  The  lumber  company  employees  were  on  a  re- 
turn journey  to  camp.     The  farm  hand  went  to  drive  and 
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take  care  of  the  fanner's  team  Vhidi  with  his  lumber  wagon 
and  tote  Thck  was  procured  to  make  the  balance  of  the  journey. 
The  lumber  company  had  a  team,  which  was  hitdied  with  the 
otheor  one,  making  a  team  of  four  horses.  The  two  oompany 
employees  took  the  driver's  seat  and  one  of  them  did  the  driv- 
ing. The  two  officers  sat  on  bags  of  feed  behind  such  seat  and 
back  of  them  was  the  farm  hand.  Traveling  as  indicated, 
armed  with  several  guns,  which  however  were  not  loaded, 
about  1  o'clock  in  the  afternoon,  ^.t  a  point  about  three  miles 
from  the  camp,  Elliot  observed  a  man  hiding  behind  the  stub 
of  a  tree,  about  fourteen  feet  from  the  road  and  to  the  rear, 
and  called  attention  of  his  associates  thereto.  The  man 
dianged  his  position  as  the  wagon  proceeded,  so  as  to  keep  the 
tree  stub  between  him  and  range  from  the  position  of  the  men 
in  the  wagon.  The  wagon  had  not  gone  far,  after  the  man  was 
first  observed,  before  he  suddenly  stepped  into  the  open,  in- 
stantly brought  his  rifle  to  his  shoulder,  yelled  "Hands  up,  you 
eoDB  of  bitches !"  and  commenced  firing.  Instantly,  after  the 
first  shot  was  fired,  another  man,  armed  with  a  rifle,  stepped 
from  hiding  into  the  open,  near  the  first  one  and,  likewise,  in- 
stantly commenced  firing  on  the  party  in  the  wagon.  Imme- 
diately after  the  first  shot  the  horses  broke  into  a  run.  The 
discharge  of  firearms  continued  as  long  as  the  receding  party 
coidd  be  kept  in  range,  many  shots  in  all  being  fired.  One 
1:)ullet  went  through  the  farm  hand's  hat,  just  above  the  band, 
and  he  fell  out  of  the  wagon  into  the  road.  The  men  were 
recognized  as  Dietz  and  the  accused,  the  former  being  the  one 
who  first  commenced  firing.  Four  bullets  took  effect  in  the 
wagon.  One  of  the  persons  on  the  front  seat  was  struck  with 
two  pieces  of  bullets,  woimding  him  severely  in  the  right  fore- 
arm. He  was  struck  also  by  a  bullet  which  cut  one  of  his  sus- 
penders below  the  buckle  and  grazed  and  left  marks  on  his 
body.  The  party  did  not  wait  or  go  back  for  the  farm  hand. 
They  went  on,  after  regaining  control  of  the  horses,  several 
miles  to  a  logging  camp  away  from  the  contemplated  route 
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and  made  no  further  attempt  to  execute  the  purpose  for  which 
they  started.  After  the  firing  ceased  two  men  approached 
Giauquo,  the  farm  hand,  ordering  him  at  the  point  of  Dietz's 
gun  to  throw  up  his  hands.  They  were  in  attempted  disguise 
by  blackening  their  faces,  to  some  extent,  and  turning  under 
their  hat  rims.  After  some  altercation,  Giauque  was  forced 
to  return  on  foot  to  his  employer's  home,  the  accused,  by 
Dietz's  direction,  running  him  down  the  road  with  the  pointed 
gun  against  his  back  and  kicking  him  several  times  and  other- 
wise abusing  him,  commanding  him  to  run  und^r  peril  of  be- 
ing so  filled  with  shot  that  he  oould  not  run  and  having  his 
head  blown  oflF.  In  the  meantime  the  accused  had  picked  up 
a  second  gun,  a  shotgun,  which  was  secreted  behind  a  log  near 
the  location  he  occupied  when  the  party  first  discovered  they 
had  been  ambushed.  As  Dietz  gave  directions  to  the  accused, 
he  started  on  in  pursuit  of  the  officers,  saying  he  would  take 
across  so  as  to  head  them  off  and  get  another  shot. 

Though  a  subpoena  was  duly  issued  to  procure  the  attend- 
ance of  John  Dietz  at  the  trial  he  was  not  prcxluced.  So  far 
as  appears  the  trial  court  and  the  jury  were  left  to  imagine 
why  the  one  who  appeared  to  be  the  dominant  figure,  in  this 
most  serious  offense,  was  not  present  to  testify.  That  it  was 
not  because  he  oould  not  be  found,  sufficiently  appears  from 
the  evidenoa  That  it  was  not  because,  being  served,  he  in 
contempt  of  authority  refused  to  obey,  further  appears  by  in- 
ference. There  is  left,  as  the  only  inference,  that  by  the  hos- 
tile attitude  of  Dietz  the  officer  with  the  subposna  was  unable 
to  make  service  upon  him,  without  such  peril  of  personal 
safety  that  he  would  not  incur  it.  This  situation  must  be  con- 
sidered with  reference  to  some  occurrences  on  the  trial  respect- 
ing which  complaint  is  made.  There  was  no  dispute  in  the 
evidence  but  that  the  condition  of  things  su^frested,  leading 
irp  to  the  shooting,  existed,  and  no  dispute  but  that  the  cir- 
c!nBStance  of  the  shooting  and  what  followed  as  claimed,  ac- 
tually took  place.     The  sole  claim  of  the  accused  was  that 
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neither  he  nor  Dietz  was  present  at  the  time  of  the  shooting 
nor  participated  therein.  He  testified  that  he  was  with  Dietz 
at  his  home  from  some  time  in  the  forenoon  till  after  the  time 
the  incident  complained  of  was  closed.  There  was  evidence 
to  the  effect,  directly  or  circumstantially,  that  he  was  Dietz's 
nearest  neighbor;  that  they  were  almost  daily  associates;  that 
he  knew  of  the  difficulty  between  Dietz  and  the  lumber  com- 
pany and  his  attitude  of  defiance  of  the  lawful  authority  of 
the  state;  that  he  was  a  single  man,  living  alone  on  a  home- 
stead claim  about  a  mile  and  a  half  from  the  Dietz  home ;  that 
he  was  the  possessor  of  a  rifle  and  shotgun  and  was  accustomed 
to  do  considerable  work  for  Dietz  and  to  be  with  him,  armed 
on  or  in  the  vicinity  of  the  dam ;  that  on  the  morning  after  the 
shooting  he  drove  two  persons  away  who  were  approaching 
his  cabin,  by  menacing  them  vrith  his  shotgun,  having  the 
idea,  as  he  testified,  of  avoiding  mixing  up  in  the  difficulty 
Dietz  was  in,  and  that  on  Monday  after  the  shooting,  at 
Dietz's  request,  he  made  a  trip  on  foot  to  Phillips,  a  distance 
of  forty-five  miles,  and  obtained  for  him  a  stock  of  ammuni- 
tion. 

The  forgoing  somewhat  lengthy  statement  of  the  state's 
daim,  and  the  general  character  of  the  evidence  in  support 
of  it,  will  suffice,  without  going  into  the  evidence  in  detaiL 
The  claim  made  that  the  verdict  of  the  jury  is  not  supported 
by  the  evidence  is  without  merit  The  evidence  seems  ample 
at  all  material  points  to  warrant  the  conclusion  l2ie  jury 
reached. 

Numerous  exceptions  were  saved  to  remarks  made  by  the 
prosecuting  attorney  in  opening  the  case,  such  as  referring  to 
the  existence  of  litigation  between  the  Chippewa  Lumber  & 
Boom  Company  and  Dietz,  and  to  the  sheriff,  meaning,  obvi- 
ously, one  of  the  deputy  sheriffs,  having  at  the  time  of  the 
shooting  a  warrant,  among  others,  for  the  arrest  of  Dietz  for 
an  offense  upon  one  of  the  lumber  company's  employees,  who 
was  with  the  officers  on  the  day  of  the  shooting.     Also  to  ref- 
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•erenoe  to  a  drcuiiiBtaiice  that  when  officers,  sent  to  apprehend 
Dietz,  were  eating  their  dinner  at  the  lumber  camp  near  the 
Dietz  home,  a  shot  was  fired  through  the  window,  striking  and 
breaking  the  arm  of  one  Tracy.  Complaint  is  made  as  to  all 
fluch  matters,  and  further,  because  the  state  asked  two  ques- 
tions, which  were  not  permitted  to  be  answered,  for  the  pur- 
pose of  showing  that  when  two  deputy  sheriflFs  went  to  arreet 
the  accused  he  resisted  by  assault.  Also  because  a  question 
was  asked  of  one  of  the  deputy  sheriffs,  which  was  not  permit- 
ted to  be  answered,  as  to  whether  the  country  adjacent  to  the 
Dietz  place  was  not  in  terror  of  him  and  the  accused,  and  ques- 
tions, asked  of  another  deputy  sheriff,  as  to  whether  he  did  not 
inform  Dietz  that  officers  would  be  sent  after  him  in  sufficient 
force  to  capture  him.  Also  because  of  a  question  to  a  witness 
called  by  the  accused  to  impeach  the  statement  of  the  witness 
Giauque,  respecting  whether  John  Dietz's  brother  William 
was  not  in  strong  sympathy  with  him  in  respect  to  the  affair 
under  investigation.  Also  because  of  a  question,  not  an- 
sAvered,  on  cross-examination,  put  to  a  witness  called  to  give 
the  accused  a  good  character  as  a  peaceable  and  quiet  citizen, 
as  to  whether  he  did  not  know  the  accused  "was  a  member  of 
John  Dietz's  outlaw  gang."  Also  because  the  state's  officer, 
in  addressing  the  jury  upon  the  evidence,  said:  "If  John 
Dietz  is  that  wronged  man  who  has  never  committed  a  crime 
in  his  life,  why  isn't  he  here  in  the  hall  of  justice  ?"  to  which 
objection  was  made  because  the  officer  who  had  been  com- 
manded to  produce  him  upon  a  warrant  could  not  get  him. 
AVhereupon  such  officer  exclaimed  in  reply,  "If  you  will  admit 
that  John  Dietz  is  a  lawless  bandit  that  will  be  sufficient/'  to 
which  counsel  for  the  accused  replied  that,  since  all  had  been 
done  that  was  practicable  to  secure  the  attendance  of  Dietz, 
the  situation  of  the  accused  should  not  be  prejudiced  by  re- 
ferring to  the  circumstance  of  his  absence.  Also  because  the 
slate's  officer,  in  the  course  of  his  address,  referred  to  John 
Dietz  as  an  "anarchist"  and  the  court  declined  to  express  any 
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opinion  as  to  the  correctness  of  the  remark,  saying :  "The  jury 
can  take  his  characterization  of  Mr.  Dietz  for  what  they  deem 
it  worth."  Further,  because  the  state's  officer  said  to  the 
jury :  "John  Dietz  is  behind  this  case,''  and  the  court  refused 
to  sustain  an  objection  thereto,  saying:  "Coimsel  is  arguing^ 
from  circumstances  which  appear  in  evidence  and  the  jury 
can  consider  it  as  they  deem  proper."  And  lastly  because  the 
state's  officer  said  to  the  jury:  "The  state  has  chased  all  over 
the  state  for  witneeses  for  the  defendant,"  and  the  court  de- 
clined to  express  disapprobation  thereof  further  than  to  say,, 
in  effect,  that  though  the  state  had  not,  perhaps,  chased  all 
over  the  state  for  witnesses  in  behalf  of  the  accused,  it  had  re- 
sponded to  his  every  request  in  that  regard. 

We  have  tiius  grouped  all  of  the  complaints  made  as  to  un- 
fair conduct  of  the  trial  on  the  part  of  the  district  attorney 
and  his  assistant.  They  are  all  of  the  same  general  character 
and  fall  by  one  general  reason. 

Counsel  was  radically  wrong  in  the  idea  that  the  circum- 
stances leading  up  to  the  shooting,  claimed  by  the  district  a^ 
tomey  to  show  a  motive  therefor  and  such  connection  of  the 
accused  therewith  as  indicated  that  he  was  a  guilty  partici- 
pant with  Dietz  in  a  purpose  to  defend  his  supposed  rights  by 
force  against  the  officers  of  the  law  as  well  as  against  the  pri- 
vate party,  were  foreign  to  this  case.  They  were  a  legitimate- 
if  not  a  necessary  part  of  it.  If  John  Dietz  was  a  guilty  par- 
ticipant in  the  shooting,  then  the  accused  was,  if  he  was  the 
second  man  present  There  is  no  escape  from  that  Really, 
though  John  Dietz  was  not  on  trial,  he  was  the  most  signifi- 
cant figure  in  the  affair.  Therefore,  all  circumstances  now^ 
narrated  leading  up  to  the  astonishing  situation  of  one  man 
with  neighborly  assistance,  including  the  accused  as  was 
claimed,  carrying  on  successful  warfare  with  a  great  state, 
defying  its  laws,  its  officers,  and  its  oourtS)  culminating  in  the 
battle  in  the  woods  which  ended,  as  the  jury  believed,  and  had 
a  right  to  believe,  without  any  great  loss  of  blood,  owing  to- 
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want  of  deliberation  and  good  marksmanship  on  the  part  of 
the  accused  and  his  associate  and  the  distinction  won  by  the 
officers  of  the  law  in  the  rapidity  and  success  of  their  flight 
and  their  utter  unpreparedness  to  meet  the  resistance  they 
seemed  to  hare  anticipated  they  might  meet  before  the  expe- 
dition was  over.  John  Dietz  and  his  operations  which  so  cul- 
minated were  as  much  a  part  of  the  affair  as  participation  of 
the  accused  therein.  There  was  one  single  specific  thing 
reaching  from  the  origin  of  the  trouble,  furnishing  motive  for 
the  attitude  of  lawlessness,  through  all  the  circumstances  down 
to  and  inclusive  of  the  final  event,  indicating  intent  to  resist 
the  administration  of  the  law  to  the  extent  of  taking  of  hu- 
man life  and  participation  of  the  accused  in  such  intent.  In 
the  very  nature  of  things,  Dietz's  name,  his  actions  and  opera- 
tions could  not  properly  have  been  kept  out  of  the  case.  The 
history  of  the  trial  shows  that  the  learned  circuit  court  en- 
deavored to  do  so  up  to  the  closing  of  the  case  to  the  jury, 
and,  generally,  in  that  respect,  erred  in  favor  of  the  accused 
rather  than  against  hinL 

Perhaps  it  were  better  that  reference  to  the  shooting  of 
Tracy  had  not  been  made.  There  was  no  evidence  that  Dietz 
did  the  shooting,  or,  if  he  did,  that  the  accused  participated 
therein,  while  if  it  had  any  connection  with  the  particular 
offense,  even  as  an  evidentiary  circumstance,  it  was  quite  re- 
mote. However,  it  was  so  consistent  with  the  general  state 
of  things  which  resulted  in  the  particular  shooting,  that  we 
are  nnable  to  say  that  the  district  attorney  did  not  honestly 
expect,  when  he  referred  to  the  matter,  to  introduce  evidence 
in  respect  thereto,  showing  that  it  was  a  part  of  general  war- 
fare in  which  the  accused  was  engaged  and  of  which  the  shoot- 
ing in  question  was  a  part  and  that  it  might  be  held  compe- 
tentj  at  least  as  bearing  on  the  intent  with  which  the  firing 
on  the  officers  occurred.  Neither  can  we  say  but  that  the  cir- 
cuit judge  might  reasonably  have  supposed,  at  the  time  he 
ruled  on  the  question,  that,  possibly,  the  circumstances  re- 
VoL.  138  —  11 
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ferred  to  might  be  bo  connected  with  the  case  as  to  be  entitled 
to  evidentiary  consideration.  No  evidence  was  offei^d  in  re- 
spect to  the  matter,  which  may  have  been  because,  since  the 
court  evinced  a  determination  in  the  course  of  the  trial  to  ex- 
clude everything,  except  what  occurred  at  the  time  of  the 
shooting,  the  district  attorney  thought  it  would  be  futile  to 
offer  the  evidence.  On  the  whole,  we  are  unable  to  denounce 
the  occurrence  as  involving  harmful  error,  if  error  at  all. 

The  interrogatories,  suggesting  that  the  officers  sent  to  ar- 
rest tie  accused  w&te  resisted,  assaulted,  and  injured  by  him, 
which  the  court  would  not  permit  to  be  answered,  are  very  far 
from  the  rule  in  Biiel  v.  State,  104  Wis.  132,  80  N.  W.  78, 
condemning  the  asking  of  questions  which  are  clearly  im- 
proper, for  the  evident  purpose  of  creating  prejudice  rather 
than  to  elucidate  the  truth.  It  is  evident  that  the  district 
attorney  supposed  it  was  perfectly  proper  for  him  to  prove 
that  the  conduct  of  the  accused  at  the  time  of  his  arrest  was 
inconsistent  with  innocence,  in  that  he  resisted  the  officers, 
as  on  the  former  occasion,  assaulting  and  injuring  them,  and 
well  the  attorney  might  so  have  thought,  as  it  was  not  only 
his  right  to  make  such  proof,  if  the  facts  warranted  it,  but  it 
was  his  duty  to  do  so,  if  the  evidence  was  at  hand,  or  reason- 
ably obtainable.  Counsel  say  the  questions  were  asked  to 
create  a  false  impression.  How  are  we  to  know  that  ?  The 
witness  was  not  permitted  to  answer.  If  the  questions,  im- 
answered,  tended  to  create  a  wrongful  prejudicial  impres- 
sion, counsel  for  the  accused  took  the  method  best  calculated 
to  promote  that  situation.  If  the  truth  were,  that  the  con- 
duct of  the  accused  at  the  time  of  his  arrest  was  consistent 
with  innocence,  the  proper  way  was  for  counsel  to  have  put 
no  obstruction  in  the  way  of  proving  it  Not  only  was  no 
harmful  error  committed  in  propoimding  the  interrogatories, 
but  they  were  perfectly  proper  and  the  ruling  in  favor  of  the 
accTised  was  wrong.  Conduct  of  an  accused  person,  evincing 
a  disposition  to  evade  prosecution,  and  especially  when  it 
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goes  to  the  extent  of  forcibly  resisting  arrest,  is  always  con- 
sidered an  incriminating  circumstance  of  more  or  less  weight 
according  to  the  circumstances,  and  proper  to  be  considered 
by  the  jury.     Wharton,  Crim.  Ev.  (9th  ed.)  §  750. 

The  question  asked  of  the  sheriff  of  Sawyer  county  aa  to 
whether  "the  country  was  not  in  terror  of  those  men,'*  refer- 
ring particularly  to  Dietz  and  his  associate,  perhaps  had  better 
not  have  been  asked,  though  doubtless  counsel  honestly  be- 
lieved it  was  proper  to  show  fully  the  attitude  of  John  Dietz 
and  his  associates  and  the  impression  it  had  created  on  the 
people  of  the  county,  as  bearing  on  the  probable  purpose  of 
their  ambushing  the  party  on  the  occasion  in  question  and  the 
intent  with  which  the  shots  were  fired.  It  is  pretty  hard  to 
draw  an  arbitrary  line  on  evidence  tending  to  establish  a  com- 
bination to  commit  an  offense  or  to  accomplish  a  general  pur- 
pose, in  aid  of  which  a  crime  is  committed,  or  such  a  line,  par- 
ticularly in  such  a  case  as  this,  respecting  circumstances  evi- 
dentiary of  intent  The  learned  circuit  judge,  with  the 
abundance  of  caution  which  characterized  his  conduct  of  the 
trial,  refused  to  allow  the  question  to  be  answered,  but  that 
does  not  even  suggest  that  the  asking  of  it  was  error.  Had 
the  court  ruled  the  other  way  the  field  of  competency  is  so 
broad  that  it  is  by  no  means  certain  the  ruling  would  be  con- 
demned. However,  we  repeat,  it  were  better  that  the  ques- 
tion had  not  been  asked  and  the  jury  left  to  infer  the  situa- 
tion, such  as  it  was,  from  evidence  of  circumstances  bearing 
thereon. 

It  was  by  no  means  improper  to  show  that  just  prior  to  the 
occurrence  an  oJ0Scer  had  visited  Dietz  with  papers  for  his  ar- 
rest and  failed  to  apprehend  him,  and  admonished  him  that 
he  would  probably  be  called  on  by  a  force  sufficient  to  secure 
his  submission.  The  learned  court  was  overcautious  in  rul- 
ing on  that  in  favor  of  the  accused.  The  fact,  if  it  were  a 
fact,  that  shortly  before  the  occurrence  in  question  the  officers 
of  the  law  were  unable  to  apprehend  Dietz  and  he  was  then 
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informed  that  a  more  efficient  force  would  be  out  after  him, 
and  he  informed  the  officer,  in  return,  that  the  threatened  new 
force  would  meet  with  efficient  resistajice,  were  evidentiary 
circumstances  explaining  the  purpose  of  Dietz  and  his  asso-" 
ciate  in  ambushing  the  officer  &  as  they  did.  It  gives  signifi- 
cance to  the  tactics  of  striking  the  party  in  the  rear,  so  as  to 
liave  them  at  the  disadvantage  sought  by  an  assassin  of  strik- 
ing his  victim  unseen  and  cutting  off  retreat  as  welL 

The  question  asked,  on  cross-examination,  of  the  witness 
called  as  to  the  character  of  the  accused,  better  not  have  been 
asked  just  as  it  was,  but  like  many  other  questions  of  which 
complaint  is  made,  it  was  not  permitted  to  be  answered,  and 
like  many  of  them  it  was  proper,  in  the  main,  and  might  well 
have  been  modified  so  as  to  remove  any  objectionable  element. 
The  use  of  the  term  "outlaV  was  a  little  harsh,  yet  we  are 
not  prepared  to  say,  in  view  of  the  facts  disclosed,  that  it  was 
entirely  unwarranted.  The  witness,  having  testified  to  the 
reputation  the  accused  had  as  a  peaceable  citizen  in  the  com- 
munity where  he  had  resided  for  five  years  preceding  the 
trial,  and  there  being  evidence  strongly  tending  to  show  that 
the  accused  was  in  fact  an  accomplice  of  John  Dietz  in  crim- 
inally defying  the  law,  it  was  competent  to  ask  the  witness, 
for  the  purpose  of  discrediting  him,  whether  the  accused  was 
not  reputed  to  be  such  an  accomplice,  and  that  was  the  effect 
of  the  question. 

It  were  perhaps  better  that  the  colloquy  which  occurred  re- 
specting the  absence  of  John  Dietz  from  the  trial,  notwith- 
standing the  importance  of  his  presence,  if  the  testimony  of 
the  accused  was  true,  had  been  tempered  a  little  different,  yet, 
we  are  unable  to  say  it  was  not  within  the  privilege  of  the 
prosecuting  officer  to  say  what  he  did.  He  was  warranted  in 
arguing  from  the  evidence  that  Dietz  was  what  he  character- 
ized him  to  be,  and  that  the  accused  was  his  willing  assistant 
on  the  occasion  in  question,  and  that  the  evidence  which 
pointed  to  one  as  a  criminal  pointed  just  as  certainly  to  the 
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Other,  if  not  more;  that  absence  of  the  latter  from  the  trial, 
under  such  circumstances  as  to  suggest  contempt  and  defiance 
of  the  law,  was  an  incriminating  circumstance. 

We  will  not  further  pursue  the  discussion,  in  much  detail, 
of  the  numerous  matters  we  have  grouped  together.  There 
is  no  harmful  error  discovered  in  any  of  them.  In  general, 
the  district  attorney  showed  commendable  care  not  to  drag 
illegitimate  matters  into  the  case.  We  cannot  see  any  indica- 
tion of  intent  at  any  point  to  merely  create  prejudice  within 
the  calls  of  Briel  v.  State,  104  Wis.  132,  80  N.  W.  78.  What- 
ever digressions  there  were  from  the  highest  standard  of  pro- 
priety were  not  harmful,  nor  do  they  merit  any  special  criti- 
cism. They  were  fairly  within  the  broad  privilege  of  the 
attorney,  suggested  in  Fertig  v.  State,  100  Wis.  301,  75  K  W. 
960.  As  regards  the  court's  rulings,  the  accused  certainly 
has  no  ground  to  complain,  as  we  have  seen.  They  were,  in 
the  main,  in  his  favor  when  they  might  well  have  been  other- 
wise, and  when  they  were  not  they  were  not  prejudicially 
against  him.  In  the  final  winding  up  of  the  case  by  counsel 
to  the  jury  the  court  was  at  least  excusable  in  allowing  the 
state's  attorney  to  argue  from  the  evidence  that  John  Dietz 
was  an  "anarchist,"  and  "was  behind  the  defense.''  As  be- 
fore indicated,  his  connection  with  the  transaction  could  not 
have  been  kept  from  the  jury  ri^tly  or  at  all.  Neither  could 
the  fact  be  kept  from  them  that  the  acquittal  of  one  was  highly 
important  to  the  other,  and  that  the  latter's  friends  were  in- 
terested in  and  prominent  in  the  former's  defense. 

The  court  properly  refused  to  submit  to  the  jury  the  ques- 
tion of  whether  if  the  accused  was  guilty  of  any  offense  at  all 
it  was  of  a  higher  grade  than  assault  and  battery.  True, 
under  a  charge  of  assault  with  any  specific  intent,  the  latter 
element  and  the  former  combined,  making  an  offense  of  a 
higher  degree  than  the  element  of  assault  alone,  there  may  be 
a  conviction  of  the  lesser  offense  only,  if  such  only  is  the  grade 
of  guilt,  in  the  judgment  of  the  jury,  beyond  a  reasonable 
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doubt.  That  is  elementary.  The  circuit  court  doubtless  ap- 
preciated that  and  declined  to  charge  the  jury  as  requested, 
because  in  its  judgment,  in  no  reasonable  view  of  the  evi- 
dence, was  the  accused  guilty  only  of  assault  and  battery,  or 
simple  assault,  if  he  participated  in  the  shooting,  as  claimed 
by  the  numerous  witnesses,  and  without  contradiction,  except 
by  the  evidence  of  the  accused  that  he  was  not  at  the  scene  of 
the  shooting,  which  the  jury,  of  course,  disbelieved  and  were 
well  warranted  in  so  doing. 

In  determining  whether  an  instruction  as  to  any  lower  de- 
gree of  criminal  oflFense,  included  within  the  one  charged, 
should  be  given  to  the  jury,  the  question  is  not  solved  by  deter- 
mining that  the  major  includes  the  minor  offense.  Juries 
have  no  discretion  in  such  cases.  They  cannot  rightly  con- 
vict of  the  lesser  offense  merely  from  sympathy  or  for  the  pur- 
pose of  reaching  an  agreement.  Conviction  of  the  lesser  de- 
gree must  rest  on  evidence  establishing  the  facts  in  that  re- 
gard, and  failing  to  establish  the  facts  incident  to  a  higher 
degree.  So  there  must  bo  the  lesser  offense  included  within 
the  greater  and  there  must  be  some  reasonable  ground  on  the 
evidence,  in  the  judgment  of  the  court,  for  a  conviction  of  the 
former  and  not  of  the  latter.  Hempton  v.  State,  111  Wis. 
127, 139,  86  N.  W.  59G;  Z>u^Acy  v.  State,  131  Wis.  178, 182, 
111  N.  W.  222;  Montgomery  v.  St^te,  128  Wis.  183,  197, 
107  K  W.  14;  State  v.  McPhail,  39  Wash.  199,  205,  81  Pac. 
083 ;  State  v.  Bailey,  31  Wash.  89,  71  Pac  715 ;  State  v. 
^yood,  124  Mo.  412,  27  S.  W.  1114.  The  law  in  this  respect 
is  well  indicated  by  this  language  of  the  court  in  State  v. 
^yood,  supra: 

'^There  was  nothinc:  in  the  evidence  calling  for  an  instruc- 
tion on  the  lower  grade  for  an  assault  to  kill  .  .  .  and  under 
such  circumstances  the  court  should  not  invite  the  jury  to  find 
for  a  lower  grade  than  is  made  by  the  evidence." 

We  do  not  consider  the  assault,  testified  to  have  been  com- 
mitted on  Giauque  some  moments  after  the  shooting  ceased 
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and  the  offense  the  accused  was  charged  with  having  partici- 
pated in  was  fully  consummated,  was  included  in  such  diarge. 
It  was  near  to  and  closely  connected  with  the  shooting,  yet 
was  sufficiently  separate  theref  ron:i  as  not,  properly  speaking, 
to  bo  considered  as  included  therein. 

Under  all  the  circumstances,  it  is  the  opinion  of  the  court 
that,  conceding  the  accused  was  at  the  shooting  and  partici- 
pated therein,  as  the  jury  found  were  the  facts,  there  was  no 
reasonable  escape  from  the  conclusion  that  his  act  was  more 
than  mere  assault  and  battery.  So  the  requested  charge  was 
properly  rejected.  If  the  evidence  would  have  warranted 
conviction  of  any  offense  within  the  whole  charge  less  than  the 
whole  but  greater  than  assault  and  battery,  failure  to  submit 
it  was  not  harmful  in  a  legal  sense,  because  not  requested. 
Cupps  V.  State,  120  Wia  504,  522,  528,  97  K  W.  210,  98 
N.  W.  546.  Moreover,  in  such  a  case  instruction  requiring 
conviction  of  the  higher  grade,  or  acquittal,  is  rather  favor- 
able than  harmful  to  the  accused.  Ferlig  v.  State,  100  Wis. 
301,  75  K  W.  960 ;  Dicherson  v.  State,  48  Wis.  288,  4  N.  W. 
321;  Winn  v.  State,  82  Wis.  571,  52  K  W.  775;  Odette  v. 
State,  90  Wis.  258,  62  N.  W.  1054. 

There  has  been  no  purpose  in  later  years  to  displace  tho 
rule  laid  down  in  Dicherson  v.  State,  supra,  and  upon  due 
consideration  and  recognition  of  its  want  of  harmony  with 
some  authorities  elsewhere,  in  MVinn  v.  State,  82  Wis.  571,  52 
K.  W.  775,  declared  to  be  perfectly  logical  and  too  well 
grounded  in  our  jurisprudence  to  be  doubted.  It  is  not  in- 
consistent with  the  rule  in  Hempton  v.  State,  supra,  and  sim- 
ilar cases.  In  the  Hempton  Case  the  particular  rule  was  rec- 
ognized and  affirmed.  In  the  whole,  the  rule  in  homicide 
cases  is  that  the  better  practice  is  for  the  trial  judge  to  care- 
fully scrutinize  the  evidence  with  the  greatest  care,  view  it 
in  the  most  favorable  light  it  will  reasonably  admit  of  from 
the  standpoint  of  the  accused,  and,  whether  requested  or  not, 
submit  the  case  to  the  jury  on  every  phase  of  criminal  homi- 
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cide  to  which  such  evidence  reasonably  applies.  Failure  to 
'  submit  on  any  such  phase,  if  properly  requested  to  do  so,  is 
harmful  error,  but  failure,  in  case  of  there  being  no  such  re- 
quest, is  not  harmful  error.  Moreover,  such  failure,  without 
such  request,  characterized  by  explicit  instructions  that  unless 
the  accused  is  believed  from  the  evidence  beyond  a  reasonable 
doubt  to  be  guilty  of  the  higher  degree  he  should  be  acquit- 
ted,— if  error  at  all,  is  error  favorable  to  the  accused. 

Complaint  is  made  because  the  court  refused  to  instruct  the 
jury  as  to  the  bearing  of  want  of  motive.  The  request  was 
to  the  effect  that  want  of  motive  for  a  person  to  have  commit- 
ted the  offense  with  which  he  is  charged  is  a  circumstance  to 
be  considered  by  the  jury  in  connection  with  all  other  evi- 
dence in  determining  the  issue  respecting  such  charge.  That 
is  correct  in  the  abstract.  But  it  is  not  necessary  for  a  court 
to  submit  to  a  jury  a  requested  instruction  merely  because  it 
states  a  correct  rule  of  law.  Does  the  case  on  the  evidence 
reasonably  require  the  instruction?  That  is  the  principal 
question,  and  unless  the  affirmative  is  true,  rejection  of  the 
request  is  proper.  Here  the  court,  doubtless,  thought  such 
an  instruction  could  not  reasonably  cut  any  figure,  since  it 
could  not  have  any  perceptible  effect  on  the  question  of 
whether  the  accused  was  present  at  the  shooting  or  not,  and 
if  ho  were  then  the  motive  for  what  occurred  is  so  manifest 
that  the  jury  could  not  reasonably  have  come  to  the  conclusion 
there  was  none.  Proof  of  motive  is  not  indispensable  to  es- 
tablish a  criminal  offense.  Absolute  want  of  motive  does  not 
neoessirily  raise  or  leave  in  connection  with  the  legal  pre- 
sumption of  innocence  a  reasonable  doubt  as  to  guilt,  since 
the  crime,  including  the  essentials  of  guilt,  may  be  inferred 
from  the  act  itself  and  consequences,  if  they  are  the  natural 
and  probable  effect  of  the  act.  Cupps  v.  State,  supra;  Pointer 
V.  U.  S.  151  TJ.  S.  306,  14  Sup.  Ct.  410;  Clifton  v.  State,  73 
Ala.  473 ;  McLain  v,  Comm.  99  Pa,  St.  8G,  99.  In  doubtful 
oases  the  evidentiary  effect  of  want  of  motive  may  be  of  much 

Digitized  by  VjOOQIC 


16]  JAlsTUAEY  TEKM,  1909.  169 

Weisenbach  v.  State,  138  Wis.  152. 

and  perhaps  controlling  significance,  and  an  instruction  in  re- 
spect thereto  ought  always  to  be  given,  and  refusal  to  give  it 
upon  proper  request  would  be  harmful  error;  but  where  the 
evidence  is  such  that  motive  is  perfectly  apparent  to  any  one 
of  common  sense,  or  the  offense  is  established  with  requisite 
clearness  and  the  connection  of  the  accused  therewith  as  well 
by  direct  and  positive  evidence,  an  instruction  dn  the  subject 
of  motive  may  or  may  not  be  given  in  the  discretion  of  the 
court. 

The  requested  instruction  that  a  mere  formal  charge  of, 
and  placing  one  on  trial  for,  a  criminal  offense  is  not  evidence 
of  guilt)  was  amply  covered  by  the  plain  and  full  charge  as 
to  the  presumption  of  innocence. 

A  requested  instruction  as  to  the  burden  of  proof  and  the 
d^ree  of  certainty  of  guilt  to  warrant  a  conviction,  was  suJ05- 
ciently  covered  in  the  general  charge,  and  the  same  is  true  as 
to  several  other  requests  which  need  not  be  referred  to  in 
detaiL 

A  request  was  made  to  instruct  the  jury  to  the  effect  that, 
in  order  to  warrant  a  conviction,  it  is  necessary  for  the  state 
to  prove  by  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant maliciously  and  deliberately  formed  an  intent  to  kill 
"one  or  more  persons  named  in  the  information  and  that  he 
with  such  deliberately  formed  intention''  attwnpted  to  effectu- 
ate it.  So  far  as  that  states  good  law  it  was  included  in  the 
general  charge.  It  was  properly  rejected  for  the  iteration 
and  reiteration  of  the  words  "deliberately  formed  intention," 
which  are  not  used  in  our  statutory  offense  of  murder  in  the 
first  degree,  instead  of  the  words  "premeditated  design," 
which  are  so  used.  Cupps  v.  State,  120  Wis.  504,  97  K  W. 
210,  98  K  W.  546. 

Complaint  is  made  because  the  court  said  to  the  jury :  "You 
are  instructed  that  a  man  is  presumed  to  intend  the  natural, 
probable,  and  usual  consequences  of  his  act"  That  is  about 
as  familiar  a  principle  of  law  as  we  have.     Cupps  v.  State, 
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supra;  Clifford  v.  State,  58  Wis.  477,  17  N.  W.  304.  It  iff 
not  conclusive  and  was  not  so  given  to  the  jury.  In  close 
connection  therewith  the  jury  were  carefully  instructed  on  the 
subject  of  reasonable  doubt  and  the  legal  presumption  of  in- 
nocence and  were,  in  substance,  told  that,  viewing  the  whole 
situation  as  disclosed  by  the  evidence,  unless  they  reached  a 
conclusion  beyond  a  reasonable  doubt  that  the  accused  fired 
upon  the  party  with  a  design  to  take  human  life,  or  his  asso- 
ciate so  fired  with  such  intent  with  the  knowledge  and  partici- 
pation of  the  accused  in  his  criminal  act  and  purpose,  they 
should  acquit  him-  So  the  presumption  from  the  act  of 
shooting  was  given  only  its  legitimate  evidentiary  effect,  an 
effect  rebuttable  by  other  presumptions  and  circumstances, 
direct  and  circumstantial. 

Had  the  instruction  complained  of  been  given  in  such  a 
way  as  to  lead  the  jury,  reasonably,  to  believe  that  the  act  and 
purpose  of  shooting  with  the  natural  and  probable  result  to 
destroy  human  life,  necessarily,  established,  as  a  matter  of 
law,  the  essentials  of  intent  to  commit  the  crime  of  murder; 
that  the  intent  was  not  a  fact  in  controversy  to  be  established 
by  evidence,  the  same  as  the  act  alleged  to  have  been  charac- 
terized by  the  intent, — the  situation  would  be  different  So 
the  contention  supported  by  numerous  authorities  that  the  spe- 
cific design  to  take  human  life  must  be  established  by  evidence 
and  not  left  to  depend  upon  a  presumption  of  law,  is  beside 
the  case.  True,  it  is  to  be  so  established,  but  the  natural  in- 
ference of  fact  arising  from  the  act  is  evidence  of  the  purpose 
thereof,  to  be  considered  with  all  other  evidence  bearing  on 
the  question,  and  in  no  other  sense  was  the  instruction  given. 

The  contention  of  counsel  that  the  principle  embodied  in 
the  instruction  has  no  application  except  in  case  of  the 
natural  and  probable  consequences  actually  occurring,  whicli 
has  support,  in  State  v.  Dolan,  17  Wash.  499,  50  Pac.  472,  is 
illogical   in   the   extreme.     True,    effectuation    of   the    act 
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heightens  the  force  of  the  inference,  but  is  not  indispensable 
to  its  existence,  from  the  very  reason  of  the  rule.  The  infer- 
ence arises  from  the  element  of  "natural  and  probable,'^ 
though  the  result  which  ought  reasonably  to  have  been  fore- 
seen as  probable,  may  not  have  happened  because  of  some  cir- 
cumstance perfectly  consistent  with  the  purpose  that  it  should 
happen.  To  illustrate,  suppose  the  accused  fired  twice,  di- 
recting his  aim  first  to  one  of  the  party  attacked  and  with  fatal 
result,  and  second  to  another  without  such  result,  could  there 
be  any  doubt  but  that  the  inference  of  intent  would  arise  in 
the  latter  as  well  as  in  the  former  instance  ?  The  doctrine 
laid  down  by  the  Washington  court  is  quite  novel.  An  ex- 
amination of  the  authorities  relied  on  shows  that  they  were, 
as  it  seems,  misapprehended.  In  a  later  case,  State  v.  Bo- 
mano,  41  Wash,  241,  83  Pac.  1,  where  the  consequence  wat^ 
not  death,  the  instruction  condemned  in  State  v.  Dolan,  supra. 
was  approved,  while  not  applied,  and  a  not  very  successful 
attempt  was  made  to  distinguish  the  two  cases.  The  former 
was  substantially  overruled.  A  concurring  opinion  went 
upon  the  ground  that  the  early  rule  was  bad  law.  The  false 
logic  of  it  was  aptly  illustrated  by  Justice  Eudkin,  saying: 
"I  think  the  portion  of  the  charge  excepted  to  is  a  correct 
statement  of  a  familiar  principle  of  law,  and  is  applicable  in 
every  case  where  the  question  of  intent  is  involved."  Citing 
Comm.  V.  Webster,  5  Gush.  295 ;  Allen  v.  U.  S.  164  TJ.  S. 
492,  17  Sup.  Ct  154;  1  Greenl.  Ev.  §  18,  and  other  authori- 
ties. Referring  to  the  logic  of  his  brethren,  who  omitting  to 
profit,  as  it  appears,  by  the  opportunity  to  return  to  a  correct 
rule,  resorted  to  the  doubtful  method  of  distinguishing  be- 
tween situations  where  there  is  no  substantial  difference,  he 
said :  'T!  do  not  care  to  indulge  in  any  such  refinements,  but 
vote  for  affirmance  on  the  broad  ground  that  the  instruction 
excepted  to  embodies  a  correct  statement  of  the  law  as  to  any 
and  all  of  the  crimes  charged.^' 
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Some  other  criticisms  of  the  charge  are  made,  but  it  is  the 
opinion  of  the  court  that  they  are  not  of  sufficient  merit  to 
warrant  more  than  this  incidental  mention. 

This  closes  a  review  of  all  errors  assigned  with  as  much  de- 
tail as  seems  required.  Some  matters  have  not  been  men- 
tioned at  all  and  others  only  in  a  general  or  incidental  way, 
but  all  have  received  the  study  which  the  importance  of  the 
case  would  seem  to  demand.  The  case  was  ably  tried  by  the 
court  and  by  counsel  on  both  sides,  and,  in  our  opinion,  jus- 
tice has  been  vindicated.  The  case  developed  a  most  aston- 
ishing situation,  respecting  successful  defiance  of  the  lawful 
authority  of  the  state,  which  fully  warranted  the  learned  trial 
judge  in  strongly  characterizing  the  accused  and  his  confed- 
erate at  the  time  of  passing  sentence  as  guilty,  in  addition 
to  the  offense  charged,  of  a  highhanded  defiance  of  tiie  law  of 
the  land  equivalent  to  open  war  with  duly  constituted  author- 
ity. That  does  not,  as  we  view  it,  evidence  prejudice  on  the 
part  of  the  learned  judge,  and  give  color  to  the  conduct  of  the 
trial  as  prejudicial  to  the  accused.  It  was  a  deliberate  judi- 
cial expression  on  the  case  as  it  appeared  when  ready  for  judg- 
ment, given  after  restraint,  upon  personal  views,  which  had 
been  very  marked  in  favor  of  the  accused,  and  when  such  re- 
straint not  only  was  no  longer  necessary,  but  the  situation  of 
having  successfully  defied  the  law,  as  appeared  to  the  judge, 
could  properly  be  pictured  as  a  preface  to  the  sentence  to  be 
passed,  and  a  subject  for  reflection  to  any  one  concerned. 

By  the  Court, — ^The  judgment  is  aflSrmed. 
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State  ex  eel.  Eosbnhein  vs.  Febae,  Secretary  of  State,  and 

another. 

February  t9— February  2i,  1909. 

Supreme  court:  Original  jurisdiction:  Taxpayer's  action:  Restrain- 
ing illegal  di8J)ursement  of  state  moneys:  Constitutionality  of 
statute,  when  not  determined:  Powers  of  state  legislature:  In- 
vestigations: Incurring  of  expenses:  Creating  "deJ>t:'*  Puhlic 
purpose:  Judicial  tribunal:  Primary  election  law, 

1.  The  supreme  court.  In  the  exercise  of  Its  original  Jurisdiction, 

may  entertain  an  equitable  action  to  prevent  the  secretary  of 
Btate  and  state  treasurer  from  disbursing  state  moneys  for 
illegitimate  purposes;  and  such  action  may  be  initiated  by  a 
taxpayer  If  the  attorney  general  refuses  to  act. 

2.  The  constitutionality  of  a  legislative  act  will  not  be  considered 

by  the  court  unless  a  decision  In  respect  thereto  is  essential 
to  the  determination  of  some  controversy  calling  for  Judicial 
solution. 

5.  The  legislature  has  a  broad  discretionary  power  to  Investigate 

any  subject  as  to  which  it  desires  information  in  aid  of  the 
proper  performance  of  its  legislative  function  or  of  any  other 
act  delegated  to  it  by  tho  fundamental  law,  state  or  national; 
and  to  that  end  may  proceed  by  a  duly  authorized  committee 
of  one  or  both  houses,  and  may  incur  reasonably  necessary  ex- 
penses, payable  out  of  the  public  funds. 

4.  The  workings  of  the  primary  election  law  for  the  selection  of 
party  candidates  for  the  office  of  United  States  senator,  includ- 
ing the  conduct,  legitimate  or  illegitimate,  of  persons  voted  for 
or  voting  at  such  election,  as  bearing  on  the  policy  of  retaining 
or  amending  the  law  or  the  advisory  force  of  its  result  in  the 
given  case,  is  a  proper  subject  for  legislative  inquiry,  whether 
the  law  is  valid  or  not. 

[5.  Whether  the  primary  election  law  (sees.  11 — 1  to  11 — 28,  Stats.) 
so  afPects  the  discretion  of  members  of  the  legislature,  under 
the  federal  constitution,  respecting  the  election  of  United 
States  senators  as  to  be  invalid,  and  whether  it  infringes  the 
right  of  public  assembly  and  consultation  for  the  public  good, 
guaranteed  by  sec.  4,  art.  I,  of  the  state  constitution,  not  de- 
termined.] 

6.  A  legislative  inquiry  broad  enough  to  embrace  the  policy  of  pri- 

mary election  laws  in  general  cannot  be  regarded  as  a  mere 
attempt  to  administer  a  void  law,  even  though  the  particular 
statute  whose  workings  are  to  be  investigated  may  be  void. 
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7.  A  resolution  providing  for  a  legislative  Investigation  In  aid  of 

ordinary  legislative  business  does  not  create  a  "debt"  within  the 
meaning  of  sec.  8,  art.  VIII,  Const,  relating  to  the  passage  of 
any  law  creating  a  state  debt. 

8.  A  statute  providing  that  the  expense  accounts  of  a  legislative 

investigation  shall  be  audited  by  the  secretary  of  state  upon 
the  certificate  of  the  chairman  of  the  Investigating  committee 
stating  the  facts,  does  not  confer  any  auditing  authority  upon 
such  chairman  or  violate  sec.  2,  art.  VI,  Const.,  nmklng  the  sec- 
retary of  state  the  state  auditor. 

9.  A  legislative  investigation  Instituted  for  the  purpose  of  securing 

information  for  legislative  guidance  is  within  the  domain  of 
public  purpose  and  general  Interest,  as  distinguished  from  pri- 
vate purpose  and  from  a  mere  political  party  purpose  and  in- 
terest, even  though  it  may  have  political  aspects  and  be  domi- 
nated by  members  of  one  political  party. 
10.  A  legislative  investigating  committee  charged  with  the  duty  of 
gathering  and  reporting  information  for  legislative  guidance 
is  not  a  Judicial  tribunal  within  the  meaning  of  sec  2,  art.  VII, 
Const 


Petition  by  a  taxpayer  to  commence  an  action  in  this 
court  for  the  purpose  of  preventing  payment  of  expenses  out 
of  the  state  treasury  incurred,  or  that  may  be  incurred,  by  a 
joint  committee  of  the  legislature,  under  a  resolution  clothing 
such  committee  with  authority  to  investigate  the  manner  in 
which  the  primary  election  of  party  candidates  for  the  office 
of  United  States  senator  to  bo  chosen  by  the  legislature  of 
1909  was  conducted,  and  any  alleged  improper  conduct  of 
candidates  voted  for  at  such  election,  and  to  report  the  evi* 
dence  taken  and  the  committee  findings.  The  application 
was  heard  on  the  relator's  petition  and  the  pro'posed  bill  of 
complaint,  and  upon  notice  to  the  secretary  of  state,  the  state 
treasurer,  and  the  attorney  general,  and  the  matter  was  pre- 
sented at  the  bar  of  the  court  by  0.  F.  Lamb  and  Hon.  J. 
Elmer  Lehr,  attorneys  for  the  relator,  and  the  deputy  attor- 
ney general  for  the  defendants. 

In  addition  to  the  matters,  in  due  form  pleaded,  ahowing 
legal  capacity  to  sue  and  jurisdiction  to  entertain  the  case, 
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conditioned  upon  grounds  sufficient  to  warrant  the  r;lief 
prayed  for  appearing  in  the  bill,  the  following  claims  are  ap- 
propriately set  forth  in  such  bill  as  satisfying  the  call  for  such 
grounds : 

(1)  The  primary  election  law,  as  regards  the  noiliination 
of  party  candidates  for  the  office  of  United  States  senator, 
violates  several  clauses  of  the  constitution  of  the  United 
States,  and  particularly  sec.  3,  art.  I,  requiring  Uniteil  States 
senators  to  be  elected  by  state  legislatures,  and  that  such  pri- 
mary election  1^,  in  its  purpose  and  effect,  takes  from  the 
state  legislature  the  absolute  discretion  in  respect  to  such  elec- 
tions lodged  in  the  members  thereof  by  the  fundamental  law. 

(2)  The  resolution  forming  the  sole  basis  for  the  proposed 
expenditures  is  void,  because  thereby  it  is  proposed  to  incur 
state  indebtedness  in  the  administration  of  an  unconstitu- 
tional primary  election  law. 

(3)  The  said  resolution  is  in  contravention  of  the  state  con- 
stitution (sec.  8,  art  VIII),  in  that  it  purports  to  create  a 
state  debt,  and  the  question  upon  its  passage  was  not  taken  by 
yeas  and  nays  entered  upon  the  journal  of  the  assembly,  and 
it  does  not  appear  that  three  fifths  of  the  members  elect  of 
such  assembly  were  present  at  the  time  the  question  was  taken. 

(4)-  The  act  to  provide  for  payment  of  the  proposed  ex- 
penditures confers  auditing  power,  as  to  the  committee  ac- 
counts, on  the  chairman  of  the  committee,  and  requires  Ihe 
secretary  of  state  to  formally  audit  such  accounts  upon  such 
chairman's  certification  of  their  correctness,  contrary  to  sec. 
3,  art.  VI,  of  the  state  constitution. 

(5)  The  resolution  attempts  to  authorize  expenditure  of 
public  money  for  t)rivate  purposes  contrary  to  constitutional 
limitations  in  respect  to  that  subject. 

(6)  The  resolution  purports  to  authorize  expenditure  of 
public  money  in  support  of  an  illegitimate  judicial  tribunal, 
■contrary  to  sea  2,  art  VII,  of  the  state  constitution. 

(7)  If  any  reason  ever  existed  for  the  proposed  expendi- 
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ture  of  public  money,  it  ceased  to  exist  before  the  investiga- 
tion was  authorized. 

(8)  The  resolution,  in  eflFect,  calls  for  the  use  of  publia 
money  for  political  party  purposes. 

(9)  The  primary  election  law  violates  sec.  4,  art  T,  of  the 
state  constitution,  guaranteeing  the  right  of  public  assejnbly 
and  consultation  for  the  public  good. 

C.  F.  Lamb  and  J.  E.  Lehr,  for  the  relator. 
Russell  Jackson,  deputjr  attorney  general,  for  the  respond- 
ent* 


Per  Cubiam.  The  foregoing  covers  all  matters  of  any^ 
possible  moment  stated  in  the  bill.  The  court  takes  the  ap- 
plication for  leave  to  use  the  original  jurisdiction  of  the  courts 
deciding  the  preliminary  question  of  judicial  power,  and 
passing  beyond  that,  further  mattere  being  regularly  reached, 
to  and  deciding  the  question  of  propriety  of  granting  the  ap- 
plication, resting  the  result  on  the  sufficiency  of  the  bill  in  all 
respects  as  if  it  were  challenged  upon  general  demurrer. 

The  court  is  of  the  opinion : 

First.  If  the  secretary  of  state  and  state  treasurer  were 
about  to  take  such  action  as  to  disburse  state  moneys  for  il- 
legitimate purposes,  it  would  be  within  the  competency  of 
this  court,  in  the  exercise  of  its  original  jurisdiction,  to  en- 
tertain an  equitable  action  to  prevent  it  on  the  initiative  of 
a  taxpayer,  the  attorney  general  refusing,  on  proper  request, 
to  act  in  the  matter. 

Second.  Sound  judicial  policy  precludes  the  court  from 
considering  the  question  of  the  constitutionality  of  a  legisla- 
tive act  unless  a  decision  respecting  its  validity  is  essential  to 
the  determination  of  some  controversy  calling  for  judicial 
solution. 

Third,  The  legislature  has  very  broad  discretio^iary  power 
to  investigate  any  subject  respecting  which  it  may  desire  in- 
formation in  aid  of  the  proper  discharge  of  its  function  to 
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make  or  unmake  written  laws,  or  perform  any  other  act  dele- 
gated to  it  by  the  fundamental  law,  state  or  national,  and  to 
proceed,  with  that  end  in  view,  by  a  duly  authorized  commit- 
tee of  one  or  both  branches  of  the  l^slature  and  to  incur  rea- 
sonably necessary  expenses,  payable  out  of  the  public  funds. 

Fourth,  The  workings  of  the  primary  election  law  for  the 
selection  of  party  candidates  for  the  office  of  United  States 
senator,  including  the  conduct,  legitimate  or  illegitimate,  of 
persons  voted  for,  or  voting  at  such  election,  as  bearing  on  the 
policy  of  retaining  or  amending  such  law  or  the  advisory  force 
of  its  result  in  the  given  case,  is  a  proper  subject  for  legisla- 
tive inquiry  independently  of  whether  the  law  is  valid  or  not. 
Such  expenditure  is  not  to  be  r^arded  as  incurred  in  the  ad- 
ministration of  an  unconstitutional  law. 

Fifth.  The  result  of  the  second  and  fourth  points  in  this 
opinion  is  that  no  emergency  is  now  presented  requiring  the 
court  to  determine  whether  the  primary  election  law  so  af- 
fects the  absolute  discretion  conceded  by  counsel  to  have  been 
lodged  with  the  members  of  the  legislature  by  the  national  con- 
stitution respecting  the  election  of  United  States  senators  as 
to  be  invalid,  and  therefore  the  court  leaves  such  question  un- 
determined and  without  intending  to  cast  any  doubt  whatever 
upon  the  validity  of  the  law.  The  same  is  true  as  to  whether 
the  law  infracts  the  right  of  public  assembly  and  consultation 
for  the  public  good  guaranteed  by  sea  4,  art.  I,  of  the  state 
constitution. 

Sixth.  In  any  event,  the  resolution  cannot  be  regarded  as  a 
mere  attempt  to  administer  a  void  law,  because  it  is  broad 
enough  to  cover  the  field  of  legislative  inquiry  respecting  the 
policy  of  such  laws,  regardless  of  whether  the  particular  one 
is  valid  or  not 

Seventh.  A  legislative  investigation  duly  authorized  in  the 

course  and  in  aid  of  ordinary  legislative  business  does  not 

create  a  debt  within  the  meaning  of  sec.  8,  art.  VIII,  of  the 

state  constitution,  requiring,  upon  the  passage  of  any  law  cre- 

VoL.  138  —  12 
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ating  a  state  debt,  the  question  to  be  taken  by  yeas  and  nays, 
three  fifths  of  all  the  members  elected  to  the  bouse  in  which 
the  taking  occurs  being  present,  and  the  vote  to  be  entered 
upon  the  journal.  The  term  "debt*^  as  used  in  such  section 
refers  to  matters  of  the  sort  mentioned  in  the  preceding  sec  6, 
not  to  mere  ordinary  legislative  expenses. 

Eighth.  The  act  appropriating  money  to  defray  the  ex- 
f »enses  of  the  investigation  does  not  violate  sec.  2,  art.  VI,  of 
the  constitution,  making  the  secretary  of  state  the  state  au- 
ditor, because  it  requires  the  expense  accounts  to  be  audited 
as  provided  by  sec.  127,  Stats.  (1898),  which  provides  for 
the  auditing  of  like  expenses  by  the  secretary  on  a  certificate 
of  the  chairman  of  the  committee  of  the  facts  to  which  the 
legislative  fee  bill  is  to  be  applied  in  the  given  case.  No  au- 
diting authority,  strictly  so  called,  is  thus  conferred  upon  the 
chairman  of  the  committee. 

Ninth.  The  purpose  of  the  investigation  being  to  obtain  in- 
formation for  l^slative  guidance,  it  is  public,  not  private. 

Tenth.  A  legislative  investigating  committee  charged  with 
the  duty  of  gathering  and  reporting  information  for  legisla- 
tive guidance  is  not  a  judicial  tribimal  within  the  meaning 
of  the  constitution. 

Eleventh.  A  legislative  investigation,  regularly  instituted, 
for  the  purpose  of  securing  information  for  l^islative  guid- 
ance, is  within  the  domain  of  public  purpose  and  general  in- 
terest, as  distinguished  from  a  mere  political  party  purpose 
and  interest,  though  it  may  have  political  aspects  and  be  dom- 
inated by  members  of  one  political  party. 

The  foregoing  covers  all  matters  of  moment  suggested  by 
the  bill,  and  the  result  is  that  such  bill  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  the  interference 
sought,  and  therefore  the  application  must  be  denied. 

The  application  is  denied. 
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Will  of  MoNaughton  :  Fbame,  Executor,  and  another,  Ap- 
pellants, vs.  Plumb  and  another,  by  guardian  ad  Utem, 
Bespondenta 

Fkame,  Executor,  and  another.  Respondents,  vs.  Plumb,  by 
guardian  ad  litem,  imp.,  Appellant. 

Novefnber  11, 1908— March  9, 1909. 

(1)  Witneises:  Competency:  Transactions  with  persons  since  de- 
ceased: Officers  of  corporations,  (2-4)  Constitutional  law: 
Vested  rights:  Remedies:  Change  in  rules  of  evidence.  (5)  Ap- 
peal: Affirmance:  Majority  not  concurring  as  to  error.  (21)  Re- 
hearing: Inaccuracies.  (6-20)  Trusts:  Expenses  of  litigation, 
from  what  funds  payable:  Cfuardians  ad  litem:  Compensation: 
Necessary  expenditures:  Estates  of  decedents.  (22)  Corpora- 
tions: Officers:  Effect  of  resignation. 

X.  Ch.  197,  Laws  of  1907,  respecting  the  competency  of  officers  of  a 
corporation  to  testify,  deals  with  the  status  when  the  person  is 
offered  as  a  witness. 

2.  One  cannot  acquire  a  vested  right  in  a  Judicial  remedy  unless  it 

is  of  the  contract  so  that  an  invasion  of  the  remedy  necessarily 
impairs  the  property  right 

3.  The  exception  noted  does  not  apply  to  a  mere  rule  of  evidence 

which  leaves  other  rules,  ample  to  establish  the  remedial  right 
by  competent  witnesses. 

4.  It  is  competent  for  the  legislature  to  prescribe  a  rule  of  evidence 

as  by  ch.  197,  Laws  of  1907,  appUcable  to  transactions  which 
happened  prior  to  the  enactment,  but  incompetency  of  a  witness 
resulting  may  be  avoided  by  removal  of  the  condition  upon 
which  it  is  based  before  the  person  affected  is  offered  as  a  wit- 
ness. 

6.  On  appeal  from  a  Judgment,  imless  there  is  a  concurrence  of  a 

majority  of  the  participating  Justices  in  support  of  at  least  one 
material  ground  of  error,  the  Judgment  must  be  affirmed  of 
necessity, 
t.  (Generally  speaking,  it  is  improper  for  a  court  to  adjudge  or  order 
paid  out  of  trust  funds  the  expenses  of  Utigation  of  a  defeated 
party  respecting  such  fund  except  to  the  extent  of  his  interest 
in  the  fund. 

7.  In  general,  representatives  of  owners  of  a  trust  fund  have  no 

authority  to  stipulate  away  the  subject  of  the  trust  in  payment 
of  costs  and  expenses  of  litigation  respecting  the  fund,  and  any 
such  stipulation  should  not  be  recognized  by  the  court  as  a 
basis  for  an  order  or  Judgment 
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8.  Without  plain  legislative  authority  a  trust  fund  should  not,  in 

any  case,  be  depleted  to  pay  the  expenses  of  litigation  in  re 
spect  thereto  of  a  person  who  has  no  interest  therein. 

9.  The  legislature  may  make  reasonable  regulations  for  compensat- 

ing out  of  a  trust  fund  a  representative,  such  as  a  guardian 

ad  litem  of  an  infant,  required  to  be  made  a  party  to  litigation. 

for   his   services   and   necessary   expenditures,   regardless   of 

whether  the  infant  has  any  interest  in  such  fund. 
10.  In  judicial  proceedings  to  settle  an  estate,  infant  parties  must  be 

represented  by  guardians  ad  JUeWt  regardless  of  any  statute; 

moreover,  the  court  rules  require  it 
IL  A  proceeding  to  settle  the  estate  of  a  deceased  person  is  in  the 

nature  of  an  action  in  rem,  and  all  parties  interested  in  order 

to  be  bound  are  required  to  be  made  parties. 

12.  In  such  proceedings  adult  persons  are  interested  in  having  in- 

fant parties  properly  represented,  as  without  that  such  adults 
could  not  safely  possess  themselves  of  the  fund  whether  it  be- 
longed to  them  or  not,  hence  the  basis  for  depleting  the  fund 
to  pay  the  expenses  of  such  representatives  regardless  of  whether 
the  wards  have  any  interest  in  the  fund. 

13.  Compensation  for  services  of  a  Judicial  assistant,  such  as  a  guard- 

ian ad  litem,  in  the  conservation  of  a  trust  fund,  should  be 
limited  to  the  reasonable  value  of  somewhat  similar  services 
in  official  life. 

14.  The  rules  before  stated  having  been  well  established  prior  to  the 

enactment  of  ch.  267,  Laws  of  1907,  it  is  presumed  the  legisla- 
ture intended  the  measure  of  compensation  to  be  the  one  estab- 
lished by  judicial  policy. 

15.  The  law  referred  to  leaves  the  court  broad  discretion  as  to 

whether  to  allow  compensation  or  not  and  the  amount  gauged 
by  the  judicial  rule. 

16.  The  provision  to  the  effect  that  the  allowance  mpst  be  fixed  by 

the  court  in  which  the  litigation  is  had  is  a  limitation  of  au- 
thority. 

17.  A  Judgment  against  the  ward  for  costs  is  not  a  liability  of  the 

guardian  ad  litem.  Payment  thereof  by  him  is  not,  under  ordi- 
nary circumstances,  to  be  recognized  as  a  necessary  expenditure 
of  his. 

18.  The  words  **payment  can  be  directed  by  the  court"  limit  the 

right  of  direction  to  property  in  custodia  legis,  leaving  the  bal- 
ance, if  any,  allowed,  collectible  out  of  the  property  of  the  ward 
as  his  debt. 

19.  The  allowance  is  not  required  to  be  taxed  after  the  manner  of 

taxing  costs.  It  may  be  fixed  in  any  way  within  judicial  dis- 
cretion. 
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20.  In  a  proceeding  to  fix  the  allowance  of  a  guardian  ad  litem  he 

does  not  represent  the  ward.    Whether  In  such  cases  the  ward 
should  be  represented  or  left  wholly  to  be  protected  by  the  court 
without  assistance,  not  decided. 
[Syllabus  by  Mabshall,  J.] 

On  motion  for  rehearing: 

21.  Inaccuracy  in  statements  of  fact  in  an  opinion  by  this  court  is 

not  ground  for  a  rehearing  where  it  did  not  affect  the  result 

22.  Even  where  the  charter  of  a  corporation  provides  that  its  offi- 

cers shall  hold  until  their  successors  are  elected  and  qualified, 
or  appointed  and  qualified,  the  resignation  of  an  officer  without 
any  acceptance  thereof  vacates  the  office  for  all  general  pur- 
poses unless  acceptance  is  specially  required  by  the  charter. 

AppeaTiS  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Mabtin  L,  Lueck,  Circuit  Judge.  Modified 
and  affirmed. 

Cross-appeals  from  a  judgment  of  the  circuit  court  on  ap- 
peal from  the  county  court  of  said  county  admitting  to  pro- 
bate an  instrument  purporting  to  be  the  last  will  and  testa- 
ment of  Elizabeth  McNaughton. 

Proceedings  to  establish  the  will  were  instituted  in  such 
county  court  October  2, 1906.  Therein  Ina  Jans  Plumb  and 
John  Clyde  Plumh,  minors  and  the  heirs  at  law  of  the  de- 
ceased, represented  by  their  guardian  ad  litem,  D.  8.  Tuttar, 
an  attorney  at  law,  contested  the  will  upon  the  ground  that  the 
testatrix  at  the  time  of  its  execution  was  not  of  testamentary 
capacity  and  that  it  was  procured  by  fraud  and  imdue  influ- 
ence exercised  by  the  representatives  of  the  principal  benefi- 
ciary. The  proceedings  in  the  county  court  were  brief,  re- 
sulting in  the  will  being  allowed.  An  appeal  was  seasonably 
tflken  to  the  circuit  court  for  Waukesha  county.  The  guard- 
ian ad  litem,  with  the  approval  of  the  circuit  court,  employed 
Ernst  Merton,  a  duly  qualified  attorney  at  law,  to  assist  as 
<»ounseL  Such  court  May  11,  1907,  directed  the  special  ad- 
ministrator, no  executor  having  been  yet  appointed,  to  pay 
out  of  the  estate  $300  to  enable  the  guardian  ad  litem  to  ob- 
tain the  attendance  of  witnesses  upon  the  trial     The  pro- 
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ponent  and  person  named  as  executor  appealed  to  this  court 
and  prevailed  upon  the  ground  that  there  was  no  law  author- 
izing the  direction. 

The  trial  occupied  some  eight  days,  thirty-eight  witnesses 
being  sworn.     It  resulted  in  favor  of  the  proponent 

The  will  was  executed  June  13,  1904,  at  the  residence  of 
the  testatrix,  she  signing  the  same  with  her  own  hand  and  it 
being  witnessed  by  Ray  Briggs  and  Margaret  McNaughton, 
the  latter  being  a  distant  relative  and  a  member  of  the  family 
of  John  D.  Mc^aughton,  in  a  part  of  whose  residence  the 
testatrix  had  made  her  home  for  many  years.  She,  after 
making  a  few  small  bequests,  among  them  $2,000  to  John  D. 
]\fcNaughton,  expressed  as  for  fifteen  years'  services  and 
board  and  $100  additional  for  each  year  she  might  live  after 
the  date  of  the  will,  and  $100  to  each  of  the  grandchildren, 
willed  the  residue  of  her  estate,  which  proved  to  be  somewhere 
around  $35,000,  to  the  trustees  of  Carroll  Oottege,  a  denom- 
inational school  of  the  United  Presbyterian  Brethren,  a 
church  society  with  which  the  one  she  belonged  to  affiliated. 
She  died  about  two  years  and  two  months  after  the  will  was 
made. 

There  was  considerable  conflicting  evidence  as  to  the  testa- 
mentary capacity  of  the  testatrix  at  the  date  of  the  will.  The 
opinion  evidence,  of  which  there  was  much  cm  the  part  of  the 
contestants,  was  from  nonexperts,  based  upon  their  observa* 
tion  of  the  testatrix  for  a  considerable  length  of  time  before 
the  will  was  made.  The  general  nature  of  contestant's  opin- 
ion evidence  is  fairly  indicated  by  that  of  Mrs.  VanderpooL 
On  direct  examination  she  said  in  substance  this:  I  lived  on 
the  place  formerly  belonging  to  the  McNaughton  family,  of 
which  deceased  was  a  member.  She  lived  there  many  years 
ago.  I  knew  her  for  some  thirty-five  years  before  she  died 
and  was  accustomed  to  see  her  frequently  in  the  later  years  of 
her  life.  I  visited  her  in  1892  when  she  was  sick.  Her 
mind  was  then  not  just  right     She  seemed  to  see  objects  in 
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a  false  aspect  After  that  I  met  and  conversed  with  her. 
She  wonld  feel  of  my  dress  as  if  it  was  new  to  her  and  inquire 
if  it  was  new  when  in  fact  she  had  seen  it  many  times.  She 
visited  me  at  the  old  place  and  went  about  the  yard  appar- 
ently delighted  to  be  there.  She  inquired  about  the  condi- 
tion of  things  existing  when  she  resided  on  the  farm,  such  as 
a  flower  bed  and  a  fence  around  the  garden,  without  seeming 
to  appreciate  how  long  a  time  had  elapsed  since  she  went 
away.  She  visited  the  place  again  in  190S  and  was  then  un- 
able to  carry  on  a  conversation.  She  was  very  forgetful  and 
would  reiterate  some  simple  incident  over  and  over  again, 
unmindful  of  the  fact  that  she  had  before  related  it.  In  my 
opinion  she  was  not  at  the  date  of  the  will  of  sufficient  mental 
capacity  to  comprehend  perfectly  the  condition  of  her  prop- 
ei-ty,  her  relations  with  the  persons  worthy  to  be  the  objects 
of  her  bounty,  and  the  meaning  of  the  paper  she  signed  for 
a  wilL  On  cross-examination  the  witness  said,  in  1905 
Elizabeth  realized  that  she  was  forgetful  and  spoke  of  herself 
disparagingly  on  that  account  In  1903,  while  she  recol- 
lected the  condition  of  things  on  the  farm  as  they  existed 
thirty-five  years  before,  she  would  forget  matters  of  very  re- 
cent occurrence.  She  was  never  reputed  to  be  much  of  a 
talker.     I  never  talked  with  her  about  business, 

A  part  of  the  opposing  evidence  was  by  Dr.  Kempster,  an 
expert  on  mental  diseases,  who  testified  to  this  effect:  The 
paralysis  which  afflicted  the  testatrix  some  over  two  years 
before  she  made  the  wiU  was  not  such  an  affliction  as  to  affect 
the  mind  after  her  physical  recovery.  Mere  forgetfulness  in 
old  age,  called  senility,  is  loss  of  brain  function ;  not  inconsist- 
ent with  comprehension  of  property  interests  and  pecuniary 
obligationa  Such  mere  senility  is  not  the  brain  disease  some- 
times afflicting  aged  persons  and  called  senile  dementia.  A 
person  from  mere  senility  might  forget  some  things,  such  as 
the  names  of  friends  and  children,  but  would  not  be  likely  to 
forget  to  collect  moneys  due  as  principal  of  loans  or  interest 
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thereon.  Advanced  senility  would  be  indicated  by  failure  to 
collect  interest  for  fourteen  or  fifteen  years,  but  the  habit  of 
taking  certificates  of  deposit  for  money  received  from  time  to 
time  and  placing  them  in  a  safe  lock  box  and  keeping  them 
there,  and  declarations  of  the  party  that  she  would  not  loan 
any  more  on  mortgages  because  she  did  not  want  to  be  both- 
ered with  such  matters  nor  collect  interest  upon  certificates 
of  deposit  because  of  not  understanding  it  and  not  wanting  to 
be  bothered,  at  the  same  time  as  money  came  in  from  loans 
depositing  the  same  in  the  bank  and  taking  certificates  of  de- 
posit and  preserving  them  as  aforesaid,  would  indicate  good 
capacity  to  take  care  of  property.  The  evidence  of  the  doctor 
related  to  circumstances  established  by  the  evidence  or  in  re- 
spect to  which  there  was  evidence  warranting  a  finding  of 
their  existence.  There  was  evidence  that  the  testatrix  had 
allowed  accrued  interest  on  her  certificates  of  deposit  to  re- 
main imcoUected  for  many  years  and  that  there  was  the  same 
habit  during  her  sister's  lifetime,  when  she,  acknowledged  to 
be  of  good  business  capacity,  attended  to  such  matters  for 
both.  There  was  also  evidence  to  the  effect  that  Elizabeth 
at  times  indicated  by  what  she  said  that  she  did  not  compre- 
hend the  amount  of  her  property  or  did  not  wish  to  have 
others  know  of  her  circumstances. 

She  was  eighty-two  years  of  age  at  the  time  of  her  death. 
She  was  a  maiden  lady,  and  for  many  years  prior  to  1889 
resided  on  a  small  farm  with  Jane  Ann,  her  sister,  also  a 
maiden  lady,  the  property  interests  of  the  two,  as  before  in- 
dicated, being  looked  after  in  the  main  by  the  latter.  Both 
of  the  sisters  during  their  declining  years  showed  a  strong 
inclination  to  devote  their  property,  in  the  main,  to  charitable 
purposes.  In  1889  they  went  to  live  at  the  home  of  John  D. 
McNau^ton,  where  the  testatrix  died.  About  a  year  after 
such  residence  commenced  Jane  Ann  died.  From  that  time 
up  to  substantially  Elizabeth's  death,  she,  with  some  assist- 
ance, looked»after  her  property,  which  was  mainly  in  the  form 
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of  securities,  some  being  secured  by  mortgages  on  real  estate 
and  some  being  in  certificates  of  deposit  in  the  Waukeeba 
National  Bank,  of  which  Andrew  J.  Frame,  a  trustee  and  the 
treasurer  of  Carroll  College  and  the  person  who  drew  the 
will,  was  largely  the  owner  and  was  the  president  She  had 
a  safe  lock  box  in  the  bank  where  she  kept  her  papers  and  un- 
invested money,  no  one  having  access  to  the  box  but  herself. 
She  had  a  stroke  of  paralysis  some  over  two  years  before  th(' 
will  was  made,  from  which  she  never  wholly  recovered.  It 
weakened  her  mentally  and  physically  and  was  somewhat 
progressive  from  the  time  it  occurred  until  she  died.  Car 
roll  College,  located  at  Waukesha,  Wisconsin,  was  an  incor- 
porated institution  having  a  board  of  trustees  required  by  the 
organic  law  of  the  institution  to  be  elected  for  specific  terras, 
those  in  office  to  hold  until  their  successors  were  elected  and 
qualified.  It  has  a  president^  secretary,  and  treasurer. 
Andrew  J.  Frame  for  many  years  before  the  will  was  made 
had  been  one  of  the  trustees  of  the  college  and  its  treasurer. 
He  was  a  person  in  whom  the  testatrix  placed  unbounded 
confidence  as  regards  such  business  matters  aa  she  was  accus- 
tomed to  do  with  the  bank.  Dr.  Carrier  was  the  president 
of  the  college,  whose  duty  it  was,  among  other  things,  to  se- 
cure such  beneficences  to  .the  institution  as  he  reasonably 
could.  In  a  conversation  with  Mr.  Frame  he  learned  of  the 
existence  and  circumstances  of  Elizabeth.  Shortly  there- 
after, accompanied  by  W.  L.  Eankin,  another  trustee  of  the 
college,  he  visited  her  for  the  purpose  of  obtaining  peexmiarj' 
favors  to  the  institution.  Before  meeting  her  the  two  visitors 
were  informed  by  the  McNaughtons,  who  knew  the  purpose 
of  the  visits  that  Elizabeth  was  growing  childish.  They  im- 
portuned her  for  a  contribution  to  the  institution,  but  not 
being  successful,  agreeable  to  her  views  they  promised  to  have 
Mr.  Frame  see  her  and  talk  the  matter  over.  Later  Dr.  Car- 
rier wrote  Elizabeth  a  letter  in  which  he  informed  her  he  had 
explained  matters  to  Frame  and  made  suggestions  calculated 
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to  influence  her  in  favor  of  the  college  upon  religious  grounds. 
Some  two  months  thereafter  Dr.  Carrier  and  Mr.  Frame 
visited  Elizabeth.  Prior  thereto  and  after  Mr.  Frame  was 
informed  by  Dr.  Carrier  that  Elizabeth  wanted  to  see  him, 
he  was  informed  by  a  second  messenger  from  her  to  the  same 
effect  Upon  this  second  visit  Carrier  met  her  first  and  sug- 
gested that  she  make  a  will  in  favor  of  the  college.  She  then 
said  she  had  been  thinking  of  giving  the  ooU^e  $200.  He 
suggested  that  she  wait  and  talk  the  matter  over  with  Frame 
and  then  left  the  two  together  to  discuss  tie  matter.  Accord- 
ing to  Mr.  Frame's  story  she  told  him  what  Dr.  Carrier 
wanted  and  expressed  what  her  preferences  were,  saying  that 
she  desired  to  make  another  will  and  to  give  John  D.  Mc- 
Naughton $2,000,  and  otherwise  stating  her  wishes,  which 
were  later  embodied  by  Mr.  Frams  in  the  instrument  which 
bhe  executed  as  her  wilL  After  she  made  her  wishes  fully 
known  to  Mr.  Frame,  she  handed  him  $100  to  deposit  in  the 
bank  on  certificate  of  deposit  and  took  his  receipt  to  hold 
imtil  she  visited  the  bank  and  obtained  the  certificate.  On 
the  return  trip  Mr.  Frams  informed  Dr.  Carrier  the  re- 
sult of  the  visit  Shortly  after  this  occurren)oe  Mr.  Frams 
again  visited  Elizabeth  with  the  instrument  ready  for  ex- 
ecution«  She  then  suggested  some  changes  which  were  in- 
terlined in  the  typewritten  draft  There  was  evidence  tend- 
ing to  show  that  the  witnesses  signed  the  paper  in  her  pres- 
ence and  in  the  presence  of  each  other,  and  that  she  subscribed 
lier  name  thereto  in  their  presence.  Mr.  Frame,  by  Eliza- 
])cth^s  direction,  took  the  will  when  he  returned  to  Waukesha,. 
!  he  understanding  being  that  she  would  soon  visit  the  bank 
and  take  her  old  will  from  her  safety  deposit  box  and  destroy 
it  and  place  the  new  will  therein.  That  understanding  was 
carried  out  The  old  will  was  taken  by  Elizabeth  from  the 
box  and  Mr.  Frame  destroyed  it  in  her  presence  and  at  her 
request  At  the  same  time  she  made  a  deposit  of  $40  in  the 
l>ank,  treating  the  same  as  usuaL     From  that  time  she  occa* 
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sionally  visited  the  bank  up  to  near  the  time  of  her  death. 
There  was  evidence  tending  to  ahow  that  during  the  two  years 
and  two  months  intervening  between  the  making  of  the  will 
and  Elizabeth's  death  she  did  considerable  bnainees  and  con- 
ferred favors  npon  some  persons  whom  she  thought  worthy 
thereof,  and  that  she  did  the  business  relying  more  or  less 
upon  assistance  by  others  as  she  had  before  making  the  will. 
There  was  evidence  which,  taken  by  itself,  strongly  suggested 
that  she  was  a  weak-minded  person,  incapable,  unaided,  to  do 
business  and  not  comprehending  the  magnitude  of  her  prop- 
erty or  the  proper  manner  of  taking  care  of  the  same.  There 
was  other  evidence  tending  to  prove  a  contrary  condition. 

There  was  further  evidence  to  the  effect  that  in  the  will  de- 
stroyed as  aforesaid,  which  was  made  in  1892,  she  made  the 
same  provision  for  the  contestants  as  in  the  later  will,  and 
after  making  some  small  gifts,  including  one  to  Carroll  Golr 
lege,  the  residue  of  the  estate  was  given  to  several  boards  of 
the  Presbyterian  Church  and  Mr.  Frame  was  named  as  ex- 
ecutor. The  sole  proof  of  what  occurred  between  Elizabeth 
and  Mr.  Frame  was  given  by  himself.  It  was  lo  the  effect 
that  she  acted  upon  her  own  judgment  throughout  All  his 
evidence  in  that  regard  was  objected  to  under  sec.  4069,  Stats. 
(1898),  as  amended  by  ch.  197,  Laws  of  1907.  The  objec- 
tion was  overruled  upon  its  appearing  that  he  had  resigned 
his  position  as  trustee  and  treasurer  of  the  oorporation  in 
order  to  qualify  himself  to  testify.  The  court  in  readbing  a 
conclusion  depended  largely  on  Frame's  evidence,  holding 
that  in  the  absence  thereof  such  conclusion  could  not  be 
reached. 

The  decision  was  to  the  following  effect:  At  the  time  the 
will  was  made  Elizabeth  was  fully  capable  of  making  a  testa- 
mentary disposition  of  her  property  and  did  so  of  her  own 
free  will*  She  was  not  unduly  influenced  by  Mr.  Frame  and 
Dr.  Carrier,  or  either  of  them.  The  will  was  executed  in 
all  respects  according  to  law  and  is  entitled  to  probate.     The 
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guardian  ad  litem  of  the  infant  contestants  is  entitled  to  be 
paid  out  of  the  estate  $454.46  as  disbnrsements  and  $3,000 
for  services  in  the  litigation.  Judgment  was  rendered  ac- 
cordingly. 

For  the  executor  and  the  reeidnary  legatee  there  were 
briefs  by  Frame  &  Blackstone,  attorneys  for  the  executor,  and 
Qiuwles,  Spence  &  Qvaales,  attorneys  for  Carroll  College; 
and  the  cause  was  argued  orally  by  JET.  /.  Frame  and  T.  W. 
JSpence. 

D.  B.  TvUcar,  guardian  ad  litem,  and  Ernst  Merton,  of 
counsel,  for  the  minor  contestants. 

The  following  opinion  was  filed  December  15,  1908 : 

Mabshall,  J.  As  indicated  in  the  statement,  Mr.  Frame 
was  not  an  officer  of  the  college  when  he  testified.  So  he  was 
a  competent  witness  respecting  what  occurred  between  him- 
self and  the  testatrix,  as  regards  the  disability  of  corporate 
•officers  to  testify  under  ch.  197,  Laws  of  1907. 

The  statute  deals  with  the  condition  when  a  witness  is 
oflFered.  Though  Mr.  Frame  was  competent  respecting  the 
transaction  he  testified  to  till  after  the  commencement  of  the 
litigation,  it  did  not  prevent  him  being  rendered  incompetent 
before  the  trial  by  a  statute  passed  in  the  meantime,  but  he 
could  thereafter  restore  his  competency  by  surrendering  that 
which  interfered  therewith,  as  he  did.  One  cannot  acquire 
a  vested  right  in  a  judicial  remedy  unless  it  is  of  the  contract 
so  that  the  invasion  of  the  remedial  element  necessarily  im- 
pairs the  contract  (Second  Ward  8av.  Bank  v.  Schranck,  97 
Wis.  250,  73  K  W.  31 ;  Peninsular  L.  £  C.  Works  v.  Unim 
0.  &  P.  Co.  100  Wis.  488,  76  N.  W.  359 ;  Eau  Claire  Nat. 
Bank  v.  MacauJey,  101  Wis.  304,  77  K  W.  176),  or  other- 
wise divest  vested  rights  {Rich  v.  Flanders,  89  N.  H.  804). 

The  first  two  cited  cases  are  within  the  first  exception.  So 
it  vras  held  that  a  law  injuriously  affecting  the  remedial  ele- 
ment affected  the  value  of  the  principal  thing,  contrary  to  the 
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inhibition  of  the  national  constitution  (sec  10,  art  I)  as  to 
any  state  passing  a  law  impairing  the  obligation  of  contracts. 
That  is  distinguishable  from  a  mere  diange  in  rules  of  evi- 
dence, not  necessarily  affecting  any  property  right,  although 
rendering  a  right  more  difficult  of  establishment,  or  incapable 
of  being  established  at  all  because  of  the  parties  being  with- 
out competent  evidence,  there,  however,  being  left  ample  rules 
by  which  such  right  could  be  established  if  competent  wit- 
nesses were  at  hand.  Besson  v.  Cox,  35  N".  J.  Eq.  87 ;  Ear- 
ney  v.  Paisley,  13  Iowa,  89 ;  Weslerman  v.  Westerman,  25 
Ohio  St  500 ;  Rich  v.  Flanders,  supra;  Southwick  v.  South- 
wick,  49  IN".  T.  610 ;  Talladega  Ins.  Co.  v.  La/nders,  43  Ala. 
115 ;  Calderwood  v.  Calderwood's  Estate,  88  Vt  171 ;  Wood 
V.  Kaufman,  135  Mich.  6,  97  N.  W.  47;  Clark  v.  Harper, 
215  HL  24,  74  N.  E.  61;  MUcheU  v.  Haggenmeyer,  51  Cal. 
108 ;  Kenney  Presbyterian  Home  v.  Kenney,  45  Wash.  106, 
88  Pac  108 ;  Crawford  v.  Hoisted,  20  Grat  211. 

The  plain  applicability  of  the  citations  is  indicated  by  the 
following: 

"The  statute  does  not  relate  to  or  impair  contractual  rights 
or  vested  property  rights,  but  it  relates  to  the  remedy  and  de- 
clares a  rule  of  evidence.  There  appears  to  be  no  vested  right 
in  any  mere  rule  of  evidenca*'  Kenney  Presbyterian  Home 
V.  Kenney,  supra. 

Bules  of  evidence  "are  at  all  times  subject  to  the  modifica- 
tion and  control  of  the  l^islature  .  .  •  and  the  changes  which 
are  enacted  may  be  made  applicable  to  existing  causes  of  ac- 
tion, even  .  .  .  where  retroactive  laws  are  forbidden." 
Crawford  v.  Hoisted,  supra. 

In  relation  to  a  law  affecting  qualification  of  a  witness 
which  was  passed  pending  the  suit^  "it  is  enough  that  the  wit- 
ness is  competent  when  offered."  Talladega  Ins.  Co.  v.  Lan- 
ders, supra, 

A  statute  may  change  mere  rules  of  evidence,  and  although 
it  applies  to  cases  in  which  the  cause  of  action  accrued  and 
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the  rights  became  vested  prior  to  its  passage,  it  is  constitu- 
tional, though  a  statute  affecting  rules  of  evidence,  and  in 
fact  divesting  vested  rights,  would  be  unconstitutional.  Eich 
V.  Flanders,  supra. 

We  now  pass  to  the  dominant  subject  on  contestants'  ap- 
peal, it  being  understood  that  we  give  such  weight  to  Frame's 
evidence  as  we  severally  consider  it  is  entitled  to,  r^arding 
it  as  having  been  properly  received. 

With  due  regard,  it  is  thought^  for  the  conclusions  of  the 
trial  judge  on  questions  of  fact,  we  have  reached  here  con- 
flicting results.  The  most  careful  consideration,  which  it 
teems  could  be  well  given  to  the  matter  by  each,  has  not  en- 
abled a  majority  to  arrive  at  harmony  respecting  the  two 
principal  assignments  of  error,  as  to  facts,  presented  for  con- 
sideration. The  Chief  Justice,  Justice  Dodge,  and  the  writer 
are  not  able  to  see  that  clear  preponderance  of  evidence 
against  the  trial  court's  conclusion  on  either  the  subject  of 
testamentary  capacity  of  the  deceased  at  the  time  the  alleged 
will  was  made  or  that  of  undue  influence  in  producing  the 
will,  justifying  a  disturbance  of  the  findings  complained  of. 
Justices  Keewin  and  TnasN  are  able  to  see  such  clear  pre- 
ponderance on  both  questions.  Justice  Sibbeckeb  agrees 
with  them  on  the  last  but  not  the  first^  while  Justice  Babnes 
agrees  with  them  on  the  first  but  not  the  last.  A  situation 
so  extraordinary  rarely  occurs  in  judicial  work.  That  it 
should  move  judicial  minds  to  exhaust  all  reasonable  efforts 
for  harmony,  as  it  has  in  this  case,  is  most  natural.  The  sit- 
uation, while  peculiar  in  a  high  degree,  is  nevertheless  not 
new,  as  the  following  citations  will  show :  Legal  Tender  Cases, 
62  Pa.  St  9,  101 ;  Brouming  v.  State,  33  Miss.  47,  87,  88 ; 
Cook  V.  Drew,  3  Stew.  &  P.  892 ;  BeU  v.  Morrison,  27  Miss. 
68.  The  rule  adopted  in  the  most  pronounced  of  those  cases 
and  highly  commended  as  sound  in  Lipscomb  v.  State,  76 
Miss.  659,  624,  23  South.  210,  230,  seems  to  be  the  only  logi- 
cal one,  though  one  case  found  in  the  books  (Smith  v.  TJ.  8. 
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5  Pet  292,  303)  proclaims  a  different  doctrine,  but  without 
assigning  any  reason  therefor  or  its  having  been  subsequently 
followed  by  the  federal  court,  so  far  as  we  can  discover.  The 
view  which  we  adopt  is  that  a  majority  must  agree  on  some 
one  specific  ground  of  error  fatal  to  the  judgment  or  it  must 
be  affirmed.  Otherwise  there  would  be  a  reversal  without 
any  guide  for  the  trial  court  upon  a  new  hearing.  Unless  the 
trial  judge  changed  his  mind,  the  result  would  be  the  same  as 
before  and  a  like  result  as  formerly  would  happen  on  a  second 
appeal,  and,  as  said  by  Handy,  J.,  in  his  opinion  in  Bromn- 
ing  V.  State,  supra,  and  highly  commended,  as  before  indi- 
cated, in  Lipscomb  r.  State,  supra,  "such  would  be  the 
strange  and  anomalous  attitude  of  the  case,  ad  infinitum,  as 
often  as  it  should  be  tried  below  and  brought  here  on  the  same 
state  of  facts." 

The  forgoing 'does  not  leave  anything  which  need  be  said 
on  contestants^  appeal. 

We  have  left  to  consider  the  objection  raised  by  propo- 
nents to  the  allowance  of  $3,000  as  compensation  for  the 
guardian  ad  litem  and  $454.54  for  his  disbursements,  all  to 
be  charged  against  the  body  of  the  estate,  except  $200.  If 
authority  to  make  such  allowance  at  all  exists  it  is  by  virtue 
of  ch.  267,  Laws  of  1907.  Generally  speaking,  it  must  be 
conceded  that  no  inherent  power  exists  in  courts  to  take  the 
property  of  one  person  and  devote  it  to  the  benefit  of  another, 
and  that  the  legislature  cannot,  Intimately,  authorize  such 
proceeding,  as  by  taking  the  property  of  the  successful  party 
in  litigation  to  pay  the  expenses  incurred  by  his  adversary  in 
the  controversy. 

This  court,  in  harmony  with  general  authority,  has  said 
with  reference  to  judicial  dealing  with  a  trust  fund,  that  no 
part  thereof  belonging  to  one  should  be  tised  to  defray  the  ex- 
penses of  another;  that  in  case  of  compensating  a  guardian 
ad  litem  in  addition  to  taxable  costs,  it  should  be  done  out  of 
the  infant's  property  under  the  control  of  the  court     Tyson 
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V.  Richardson,  103  Wis.  397,  401,  79  N.  W.  439 ;  Stephenr 
son  V.  Notris,  128  Wis.  242,  263,  264, 107  N,  W.  843.  The 
court  has  condemned  in  unmeasured  terms  the  practice,  which 
obtained  at  one  time,  of  treating  a  trust  fund  under  judicial 
control  as  open  to  be  depleted  by  judicial  direction  to  com- 
pensate persons  for  their  expenditures  in  litigation  in  respect 
thereto  in  hostility  to  the  real  owners.  In  re  Donges's  Estate, 
103  Wis.  497,  79  K  W.  786;  Fox  v.  MaHin,  108  Wis.  99,. 
102,  84  N.  W.  23 ;  Becker  v.  Chester,  115  Wis.  90,  91  N.  W. 
87,  650;  Stephenson  v.  Norris,  128  Wis.  242,  263,  107  K 
W.  343.  Such  use  of  property  has  been  characterized  as- 
^vholly  without  justification  in  the  absence  of  legislative  au- 
thority and  as  "trenching  closely  upon  that  forbidden  act  of 
depriving  one  of  his  property  without  due  process  of  law  or 
taking  property  from  one  for  the  private  benefit  of  another. "^ 
In  re  Donges's  Estate,  103  Wis.  497,  616,  79  N.  W.  786. 

So  plainly  does  such  interference  with  a  trust  fund,  with- 
out some  valid  written  law  authorizing  it^  shock  the  sense  of 
!  justice,  that  this  court  has  felt  called  upon  to  refuse  to  give 
effect  to  stipulations  of  attorneys  for  all  parties  to  the  litiga- 
tion to  the  contrary  in  case  of  the  parties  being  minors  (Foar 
V.  Martin,  supra),  and  applied  the  same  rule  as  to  power  of 
trustees,  generally,  to  stipulate  away  part  of  the  subject  of 
the  trust  and  obtain  judicial  approval  thereof  {Becker  v. 
Chester,  115  Wis.  90,  147,  91  K  W.  87,  650).  So,  as  will 
be  seen,  about  the  last,  so  far  as  of  judicial  creation,  of  a  bad 
practice  has  been  swept  away;  a  practice  which,  probably,  as 
suggested  in  In  re  Dongesf's  Estate,  supra,  became  engrafted 
upon  our  jurisprudence  through  consent  of  counsel  in  indi- 
vidual car'^s  till  it  came  to  have  the  appearance  of  judicial 
sanction  as  a  rule  of  justice,  overlooking  the  plain  wrong  of 
taking  the  property  of  one  without  his  consent  for  the  benefit 
of  another,  as  if  the  mere  circimistance  of  that  property  being 
temporarily  in  cvstodia  legis  gave  a  judicial  trustee  greater 
power  in  that  regard  than  any  other,  while  in  f act^  from  ai 
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moral  standpoint,  it  should  render  the  property  safely  re- 
moved from  such  danger.  Not  a  vestige  of  the  infraction 
which  once  received  approval  is  left  in  our  system,  with  the 
narrow  exception  noted  in  In  re  Dongea's  Estate,  supra, 
which  seemed  to  have  some  basis  in  reason  and  to  be  so  firmlj 
entrenched  by  a  long  line  of  decisions  as  not  to  appear  prop- 
erly removable  without  legislative  assistance,  other  than  the 
element  restored  by  legislative  interference  imder  the  law  be- 
fore referred  to,  upon  which  the  contestants  rely,  and  a  prior 
law  (ch.  897,  Laws  of  1901),  both  of  which  were  designed, 
as  appears,  to  avoid  the  result  of  In  re  Donges's  Estate,  supra, 
keeping  within  the  reason  thereof  as  to  the  legitimate  basis 
for  diversion  of  trust  property. 

We  do  not  abate  at  all  oondenmation  of  the  practice,  so  far 
as  it  is  dependent  upon  judicial  policy  alone,  expressed  in 
Becker  v.  Chester,  supra,  pp.  147,  148,  91  N.  W.  651 : 

"The  whole  practice  of  inviting  litigation  by  allowing  par- 
ties to  indulge  in  judicial  controversies  involving  trust  funds 
at  the  expense  thereof,  regardless  of  whether  such  parties  win 
or  lose,  is  pernicious  and  should  not  be  encouraged  by  any  ju- 
dicial rules.  A  careful  reading  of  the  DoTiges  Case  must 
convince  any  one  that  such  was  the  view  of  this  court  when 
that  case  was  decided.  That  view  has  rather  been  strength- 
ened than  weakened  by  efforts  to  have  the  rule  declared  by  the 
court  liberally  construed,  minimizing  its  effects  as  regards 
tlie  injustice  it  was  intended  to  prevent.  All  such  efforts 
must  fail  We  incline  to  a  strict  rather  than  a  liberal  con- 
struction of  the  rule.'' 

The  court  declines  to  be  responsible  for  any  practice  which 
would  tend  to  invite  litigation  and  render  property  testamen- 
tarily  disposed  of  a  probable  prey  of  those  who  have  no  inter- 
est therein  or  those  who  unjustly  seek  to  enhance  their  in- 
terest 

In  the  face  of  judicial  policy  thus  clearly  and  repeatedly 
declared,  the  law  in  question  was  passed.  With  its  mere  leg- 
islative wisdom ;  that  which  is  within  the  field  of  legislative 

•   Vol.  138—13  ^  t 

Digitized  by  VjOOQIC 


194         SUPREME  COURT  OF  WISCONSIN.      [:Mae. 

Will  of  McNaughton:  Frame  v.  Plumb,  138  Wis.  179. 

supremacy,  we  have  nothing  to  do.  So  far  as  it  does  not 
transcend  constitutional  limitations,  it  must  be  unhesitatingly 
administered.  So  far  as  experience  by  such  administration 
shall  show  that  it  was  unwise,  the  same  power  that  enacted  it 
will,  doubtless,  remedy  tlie  mischief.  In  any  event,  there 
rests  the  responsibility,  as  does  the  responsibilUy  for  things 
which  courts  at  times  are  criticised  for  by  the  inconsiderate, 
who  cannot,  or  do  not,  discriminate  between  power  to  make 
law  and  power  to  declare  and  administer  it 

The  theory  of  the  statute  is,  and  correctly  too,  that  a  pro- 
ceeding to  administer  an  estate  is  in  the  nature  of  one  in  rem, 
the  res  being  for  the  time  being  m  custodier  legis.  Woemer, 
Am.  Law  of  Adm'n,  *500,  *601.  It  requires  the  presence, 
actually  or  by  representation,  of  all  parties  interested  or  who 
may  be  interested  wheUier  in  esse  or  not  Those  who  by  rea- 
son of  infancy  cannot  appear  for  themselves  must  be  repre- 
sented by  guardians  ad  litem  in  order  to  be  bound,  whether 
there  is  any  statutory  requirement  in  that  regard  or  not 
0*Dell  V.  Rogers,  44  Wis.  136.  It  is  the  duty  of  the  court  to 
see  that  its  wards  are  represented  regardless  of  any  written 
law.  Moreover,  the  court  rules  impliedly  make  provision 
therefor.  State.  (Supp.  1906),  p.  1120.  It  is  the  duty  of 
parties  interested  to  call  the  court's  attention  to  the  necessity 
therefor  and  they  are  vitally  interested  in  the  duty  being  per- 
formed. The  guardian  ad  litem  must  be  an  officer  of  the 
court,  an  attorney  duly  admitted  to  practice  and  competent 
to  protect  the  rights  of  the  minors,  and  competent  to  respond 
in  damages  for  negligence  or  misconduct  in  the  discharge  of 
his  duties  as  an  assistant  in  the  administration  of  justice. 
Circuit  Court  Eule  IX ;  Tyson  v.  Richardson,  103  Wis.  397, 
399,  79  N.  W.  439.  The  position  of  guardian  ad  litem  is  an 
important  one.  The  obligation  to  accept  the  trust  and  to 
faithfully  discharge  the  duty  regardless  of  compensation  is 
on  incident  of  the  profession  of  law  and  the  lawyer's  official 
station.    It  is  for  the  court  to  see  that  such  duty  is  performed. 
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So  while  there  is  the  judicial  function  of  exacting  the  strictr 
est  fidelity  on  the  part  of  the  appointee  and  encouraging  him 
to  that  end  in  every  practicable  way,  there  is  the  correlative 
duty  to  see  that  the  faithful  servant  and  oflScer  does  not  go 
without  a  reasonable  pecuniary  reward  for  his  labor  so  far  as 
there  is  property  of  the  ward  under  the  control  of  the  court, 
or  otherwise,  out  of  which  it  can  be  paid  by  direction  of  the 
court  {Tyson  v.  Richardson,  supra),  or  the  ward's  debt,  as  in 
fact  it  is  (Smith  v.  Smith,  69  111.  308,  312 ;  Walton  v.  Yore, 
58  Mo.  App.  562),  can  be  collected,  or  there  is  a  fund  under 
the  control  of  the  court  which,  or  a  party  before  it  who,  should 
equitably  bear  the  burden,  under  established  rules  or  written 
4aw  on  the  subject. 

It  will  be  thus  seen  that  guardians  ad  litem  are  as  essential 
to  parties  interested  adversely  to  the  infant  as  to  the  latter, 
since  only  by  use  thereof  could  they  succeed,  safely,  if  at  all, 
to  the  subject  of  the  proceedings.  So  it  has  been  held  that 
compensation  to  the  guardian  ad  litem,  on  some  basis, — even 
if  it  turns  out  that  the  infant  has  no  interest  in  the  subject 
matter, — ^payable  primarily  out  of  the  infant's  property,  if  he 
has  any,  whether  presently  under  control  of  the  court  or  not, 
otherwise  out  of  the  fund  conservable  only  by  his  presence, 
or  by  the  parties,  requiring  for  their  own  interest  that  the  in- 
fant be  called  into  the  litigation,  such  basis  not  permitting 
any  onerous  burden  and  in  some  jurisdictions  being  so  confined 
as  to  assimilate  to  taxable  ^osts  and  called  such.  Weed  v. 
Paine,  31  Hun,  10;  Yovrie  v.  Nelson,  1  Tenn.  Ch.  614;  Car- 
ier  V.  Montgomery,  2  Tenn.  Ch.  455 ;  Union  Ins.  Co.  v.  Van 
Bensselaer,  4  Paige,  85,  87 ;  Oott  v.  Cook,  7  Paige,  521,  544 ; 
Att'y  Oen.  v.  NoHh  Am.  L.  In^.  Co.  91  N.  Y.  57;  Ker- 
baugh  v.  Vance,  5  Lea,  113;  Holloway  v.  Mcllhenny  Co.  77 
Tex.  667,  662,  14  S.  W.  240;  Walton  v.  Yore,  58  Mo.  App. 
502 ;  Waaler  v.  Hallett,  1  Ala.  379 ;  2  Hoff.  Ch.  Pr.  74. 

These  and  many  other  authorities  that  might  be  referred 
to  are  to  the  effect  that  under  no  circumstances  should  corn- 
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pensation  be  allowed  to  an  unsuccessful  guardian  ad  litem, 
payable  out  of  a  fund  under  control  of  the  court,  in  excess  of 
taxable  costs,  or  a  sum  in  the  nature  thereof,  as  taxed  between 
party  and  party,  in  the  absence  of  special  legislative  author 
ity.  All  recognize  the  right  of  the  legislature  to  reasonably 
pursue  such  a  fund  in  such  a  case.  The  great  weight  of  au- 
thority goes  to  the  full  length  of  our  adjudications  that,  with- 
out legislative  authorization,  no  compensation  whatever  can 
be  allowed  to  an  unsuccessful  guardian  ad  litem  standing  for 
an  infant  contestant  of  a  will,  or  any  party,  similarly  situated, 
payable  out  of  the  general  fund  or  any  part  of  it  not  belong- 
ing to  the  infant.  Walton  v.  Yore,  supra;  Jones  v.  Yore, 
142  Mo.  38,  47,  43  S.  W.  384;  Matter  of  Bobinson,  40  App. 
Div.  30,  67  N.  Y.  Supp.  623 ;  Downing  v.  Marshall,  37  N. 
Y.  380;  Will  of  Endlong,  100  N.  Y.  203,  3  N.  E.  334;  Mat- 
ter of  Holden,  126  N.  Y.  689,  27  N.  E.  10G3;  Matter  of 
Bobinson,  160  N.  Y.  448,  65  N.  E.  4. 

The  foregoing  somewhat  lengthy  treatment  of  th.o  general 
subject,  though  largely  historical,  is  helpful  in  that  it  indi- 
cates clearly  the  basis  for  such  legislation  as  that  in  question, 
viz. :  that  it  relates  to  dealing  with  the  subject  matter  in  the 
nature  of  an  action  in  rem,  all  parties  interested  in  the  res 
being  served  by  all  others  being  brought  in  so  as  to  be  bound, 
who  have,  presently  or  contingently,  or  may  claim  to  have  any 
interest  therein.  That  does  away,  manifestly,  with  all  con- 
stitutional objections  as  regards  reasonable  compensation  to 
the  necessary  judicial  aids  to  that  end,  such  as  guardians  ad 
litem.  The  treatment  of  the  subject  also  shows  that  a  very 
narrow  limitation  of  reasonable  compensation  in  a  case  of 
tliis  sort,  where  it  is  chargeable  to  and  collectible  out  of  a  fund 
in  cnstodia  legis,  on  principle,  is  not  new.  There  are  stat- 
utes in  some  other  states  on  the  subject,  notably  in  New  York, 
California,  Kentudiy,  Iowa,  and  Texas,  making  some  pro- 
vision for  compensation  in  such  circumstances.  But  in  such 
cases  the  power  is,  directly  or  indirectly,  carefully  fenced 
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about  SO  as  to  prevent  abuse.  Where  tbe  common  law  pre- 
vails abroad  and  in  the  states,  with  but  few  exceptions,  the 
time-honored  rule  is  left  in  full  force,  that  the  court  may 
command  the  service  of  any  member  of  its  bar  when  it  needs 
an  instrument  of  the  sort  to  stand  for  the  helpless,  and  that 
the  service,  aside  from  the  capacity  of  the  infant  to  pay,  must 
go  unrequited  except  by  the  privilege  enjoyed  as  a  member 
of  the  profession  and  the  distinction  of  having  well  performed 
the  duty  assumed  cum  onere.  Stephenson  v.  Norris,  128 
Wis.  242,  264,  107  K  W.  343;  Bkhardson  v.  Tyson,  110 
Wis.  572,  579,  86  N.  W.  250;  House  v.  Whitis,  5  Baxt.  (64 
Tenn.)  690;  Wright  v.  State,  3  Heisk.  (50  Tenn.)  256. 

It  may  be  safely  said  to  the  honor  of  the  profession  that  the 
interests  of  judicial  wards  have  been  as  faithfully  conserved 
from  time  immemorial  by  the  discharge  of  that  duty,  gratu- 
itously in  many  cases,  as  probably  it  will  be  imder  a  system 
securing  therefor  a  more  certain  money  value,  but  it  is  recog- 
nized that  the  legislature  may  relieve  the  profession  of  that 
burden  with  its  correlative  honors  if  it  sees  fit 

The  statute  provides  that  in  a  case  of  this  sort  the  guardian 
ad  litem  "may  be  allowed  compensation  for  his  services  and 
for  his  necessary  expenditures  in  the  litigation,  to  be  fixed  by 
the  court,  in  which  such  proceedings  or  litigation  is  had,  and 
be  paid  out  of  the  body  of  the  estate  or  property  in  contro- 
versy, if  the  infant  has  no  available  property  out  of  which 
such  payment  can  be  directed  by  the  court"  The  term  "fixed 
by  the  court,  in  which  such  proceedings  or  litigation  is  had," 
is  unambiguous.  Doubtless  whatever  original  authority  in 
the  matter  existed  as  to  this  case  was  lodged  in  the  court  ren- 
dering the  judgment  complained  of  as  regards  the  litigation 
in  that  court.  No  basis  for  compensation  is  suggested  in  the 
law.  Not  even  the  word  "reasonable"  is  used,  as  in  every 
similar  statute,  so  far  as  we  can  discover.  A  very  broad  dis- 
cretion, however,  may  be  read  out  of  the  language  as  to 
whether  an  allowance  shall  be  made  or  not  and  to  what  ex- 
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tent,  from  the  words  "may  allow,"  etc.,  while  it  might  be  ar- 
gued that  "may"  should  be  construed  as  must.  Facing  the 
matter  the  legislature  had  to  deal  with  in  the  light  of  the  mis- 
chiefs thereof  as  we  have  detailed  them,  the  former  view 
would  seem  to  be  the  correct  ona  We  adopt  it  both  as  re- 
gards power  to  determine  whether  compensation  shall  be  al- 
lowed or  not  and  the  amount  thereof.  That  discretion  the 
legislature  necessarily  contemplated  would  be  a  sound  legal 
discretion;  that  it  would  be  guided  by  the  general  judicial 
conception  here  of  the  measure  of  such  services  when  compen- 
sation by  common-law  rule  is  permissible;  and  that  the  cir- 
cumstances as  to  whether  the  compensation  would  come  out 
cf  property  belonging  to  the  infant  and  whether  he  has  any 
interest  in  the  subject  conserved  and  many  other  things  would 
be  given  their  legitimate  common-sense  bearing.  It  is  quite 
manifest  that  a  basis  of  compensation,  as  in  ordinary  cases 
between  party  and  client,  was  not  thought  of.  That  would 
be  contrary  to  the  standard  in  that  regard  for  guardians  ad 
litem  in  general  and  particularly  in  this  state.  The  rule  was 
firmly  established  here  long  before  the  law  was  passed  that 
the  basis  should  be  that  ordinarily  paid  to  compensate  for  oflS- 
cial  services  of  a  somewhat  similar  character.  Richardson  v. 
Tyson,  110  Wis.  572,  579,  86  K  W.  250;  Speiser  v.  Mer- 
chants' Exch.  Bank,  110  Wis.  506,  613,  86  N.  W.  243;  Ear- 
rigan  v.  Gilchrist,  121  Wis.  127,  99  K  W.  909. 

In  the  cases  cited  it  was  said  that  judicial  officers  perform 
their  public  duties  "for  pecuniary  rewards  wholly  inoommen- 
surate  to  what  the  same  industry,  learning,  and  ability  would 
have  commanded  at  the  hands  of  clients."  It  is  upon  such 
basis  "rather  than  with  private  contract  that  compensation 
should  be  made  in  measuring  the  allowance  to"  a  guardian 
ad  litem.  Richardson  v.  Tyson,  supra.  Later  the  growing 
and  pernicious  practice  of  extravagantly  exploiting  trust 
funds  under  judicial  control  for  the  enrichment  of  judicial 
assistance,  such  as  attorneys  for  receivers  and  guardians  ad 
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litem,  was  enlarged  upon  and  the  rule  above  stated  was  reiter- 
ated and  made  as  significant  as  could  well  be,  to  the  end  that 
courts  might  set  an  example  of  careful,  businesslike  conser- 
vation of  trust  property;  and  members  of  the  profession, 
called  to  stand  for  absent  and  incompetent  beneficiaries  under 
the  court's  appointment  or  with  its  approval,  might  better 
appreciate  that  it  contemplates  performance  of  duties  inci- 
dent to  the  high  privilege  of  a  member  of  the  court  and  in 
part  compensated  thereby  and  by  its  honors;  this  vigorous 
language  being  used  by  Mr.  Justice  Dodge  : 

"Only  in  the  wise  discretion  and  firmness  of  courts  can 
there  be  found  prevention  or  remedy  for  the  abuse  and  dis- 
grace of  judicial  conservation  of  estates  from  their  enemies, 
only  to  permit  their  destruction  by  the  very  salvers.  If  such 
abuses  continue,  the  beneficent  power  of  a  court  of  equity  to 
take  to  its  sheltering  arms  a  litigated  estate  while  rights  to 
it  are  being  established  will  become  a  mockery,  worse  than 
the  avoided  perils  as  it  is  more  effective."  110  Wis.  513,  514, 
80  X.  W.  246. 

It  was  in  face  of  unwritten  law  elsewhere,  as  above,  that  no 
compensation  to  a  guardian  ad  litem  can  be  justly  allowed  in 
excess  of  something  in  the  nature  of  taxable  costs  chargeable 
to  the  prevailing  party  or  payable  out  of  his  property,  and 
the  unwritten  law  recognized  here,  that  none  whatever  should 
be  allowed  payable  out  of  the  property  in  which  the  person 
represented  has  no  interest,  and  the  general  policy  of  the  writr 
ten  law  in  other  jurisdictions,  that  in  case  of  compensation 
in  the  instances  where  by  the  unwritten  law  it  is  not  allow- 
able the  same  should  be  quite  limited  so  as  to  prevent  abuse, 
and  the  further  unwritten  law  that  such  compensation,  where 
allowable,  should  be  on  the  scale  of  official  services,  that  the 
law  in  question  was  passed,  giving  the  court,  as  before  indi- 
cated, discretion  to  allow  compensation  or  not  and  limiting 
the  same,  by  necessary  inference,  in  any  event,  to  what  is  rea- 
sonable under  the  circumstances.  Manifestly  the  word 
'^reasonable,"  as  here  used,  is  referable  to  the  judicial  stand- 
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ard,  so  recently  and  firmly  established,  and  the  circum- 
stance which  cuts  some  figure  by  the  unwritten  law,  of  whether 
the  service  is  in  conservation  of  property  belonging  to  the 
party  represented  or  not,  is  not  to  be  wholly  lost  sight  of. 

Testing  the  propriety  of  the  amount  allowed  the  guardian 
ad  litem  by  the  foregoing,  it  appears  at  once  so  entirely  out 
of  harmony  with  the  correct  standard  as  not  to  be  measurable 
a^  all  thereby,  showing  clearly  that  it  was  not  in  the  judicial 
mind  of  the  court  below,  hence  its  decision  is  not  entitled  to 
any  weight  in  now  determining  what  is  proper. 

The  case  did  not  involve  any  very  intricate  questions  of 
law  nor  any  of  fact  as  regards  methods  of  proof.  The  rules 
to  be  followed  in  the  litigation  were  substantially  removed 
from  all  uncertainties  by  many  decisions  of  this  court.  The 
trial  occupied  about  eight  days.  There  seem  to  have  been 
many  witnesses,  easily  obtainable,  who  were  not  at  all  adverse 
to  testifying  fully  in  respect  to  the  matter  in  contestants' 
favor.  Some  over  thirty  witnesses  were  called  who  testified, 
in  general,  in  harmony.  Under  all  the  circumstances  it  seems 
that  ten  to  twenty  days  was  ample  for  preparation  of  the  case 
for  trial;  all  services  rendered  outside  of  the  trial  in  circuit 
court  The  property  involved  consisted  of  somewhere  about 
$40,000  money  value,  but  the  work  was  neither  more  nor 
less  because  of  the  magnitude  of  the  estate,  though,  of  course, 
the  responsibility  was,  by  reason  of  that  feature,  somewhat 
enhanced,  the  guardian  ad  lUem  was  appointed,  we  must 
assume,  because  of  his  well-known  fitness  for  the  position,  so 
he  did  not  need  an  assistant  distinguished  attorney,  accus- 
tomed to  charge  liberally  because  of  his  professional  ability, 
for  his  services.  The  court  allowed,  in  the  whole,  about  eight 
per  cent,  of  the  entire  fund,  and,  as  appears,  allowed  a  like 
amount  on  the  other  side  to  be  charged  to  the  estate. 

With  what  has  been  said  we  may  well  refer  to  the  follow- 
ing to  emphasize  our  conclusion  that  the  allowance  to  the 
guardian  ad  litem  was  very  far  too  large.     With  the  other 
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allowance,  incidentally  referred  to,  we  have  nothing  now  to 
do.  In  Smith  v.  Smith,  69  HI.  308,  there  was  a  property 
around  $40,000  involved,  belonging  to  the  infant  The  com- 
pensation to  the  guardian  ad  litem  was  supposed  to  bo  pay- 
able out  of  the  infant's  property.  The  litigation  was  im- 
portant and  considerable.  It  was  attended  to  in  the  infant's 
behalf  with  commendable  fidelity  and  was  successful.  At- 
torneys testified  to  the  reasonable  value  of  the  guardian  ad 
lUem's  service,  ranging  from  $1,000  to  $10,000.  The  trial 
court  allowed  $3,500.  On  appeal  it  was  held  that  in  the  pro- 
ceedings to  fix  the  compensation  of  the  guardian  ad  litem  the 
latter  was  in  an  adversary  capacity  to  the  ward,  who  was 
therefore  unrepresented,  and  that  $1,000  for  the  service  would 
be  liberal,  if  not  large,  the  court  remarking,  "Courts  have  no 
power  to  be  prodigal  with  the  means  of  their  wards,  and 
whilst  they  should  make  just  allowances,  they  are  bound  to 
see  that  their  funds  are  protected." 

In  Loftis  V.  Butler,  68  S.  W.  (Tenn.  Ch.  App.)  SSe,  there 
was  considerable  litigation  and  a  trial  in  two  courts.  The 
guardian  ad  litem  was  allowed  $150 — $25  payable  out  of  the 
general  property  as  costs,  and  $125  out  of  the  infant's  prop- 
erty. On  appeal  the  allowance  was  not  disturbed,  but  it  was 
held  that  in  such  proceedings  the  guardian  ad  litem  and  the 
ward  are  adversaries,  and  the  latter  should  be  represented 
by  one  competent  to  protect  his  interests.  We  may  well  re- 
mark, in  passing,  that  there  is  much  support  for  that  holding, 
without  laying  down  that  such  representation  is  necessary 
and  failure  in  that  regard  is  jurisdictional  error,  as  is  held 
in  some  jurisdictions.  At  least,  want  of  such  representation 
throws  the  greater  burden  upon  the  court  to  see  that  its  ward 
is  properly  protected. 

In  Tyson  v.  Richardson,  103  Wis.  397,  79  N.  W.  439,  there 
was  a  large  amount  of  property  involved,  very  much  more 
than  in  this  case.  It  belonged,  in  the  main,  to  persons  whose 
interests  were  represented  by  the  guardian  ad  lite  in.     The 
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questions  involved  were  interesting,  complicated,  and  some- 
what new.  They  required  careful  study  by  one  possessed  of 
sufficient  ability  to  carefully  investigate  and  analyze  prece- 
dents and  to  discover,  comprehend,  apply,  and  present  most 
important  legal  principles.  The  duty  was  performed  with 
distinguished  ability  and  success.  The  service  extended 
through  several  years,  during  which  there  were  several  trials 
in  the  courts  of  original  jurisdiction  and  several  in  this  court ; 
the  guardian  ad  litem  meeting  in  opposition,  and  successfully, 
some  of  the  best  legal  talent  in  the  state.  For  all  such  serv- 
ice, on  the  basis  of  official  work,  this  court  allowed  $2,500. 

In  Harrigan  v.  Oilchrist,  121  Wis.  127,  99  X.  W.  909,  the 
services  extended  over  a  period  of  some  five  years.  The 
claims  adjudicated  and  property  involved  ran  up  into  the  hun- 
dreds of  thousands  of  dollars.  There  was  important  litiga- 
tion in  many  courts  in  different  jurisdictions,  some  of  which 
was  outside  of  this  state.  It  was  attended  with  almost  un- 
precedented perplexity  and  was  represented  by  the  judicial 
assistants  with  commendable  fidelity  by  two  distinguished 
members  of  the  bar.  The  court  allowed  as  compensation,  on 
the  basis  of  one  such  attorney,  under  the  rule  before  indi- 
cated, $10,000. 

In  view  of  the  foregoing  we  are  of  the  opinion  that  the 
compensation  of  the  guardian  ad  litem  in  this  case,  including 
that  of  his  assistant  up  to  and  inclusive  of  the  final  closing  of 
this  litigation,  should  be  limited  to  $500.  The  amount  al- 
lowed by  law  for  an  attorney  acting  under  the  appointment 
of  the  court  in  the  defense  of  an  indigent  person  charged  with 
a  criminal  offense  is  but  $15  per  day.  That  exceeds  the  com- 
pensation allowed  the  highest  officer  of  the  state  in  its  legal 
department,  the  attorney  general,  and  more  than  twice  that 
allowed  his  first  assistant 

We  do  not  overlook  the  suggestion  that  the  allowance  of 
$3,000  to  the  guardian  ad  litem  was  by  consent  of  the  attoi^ 
neys  for  the  proponent,  and  supposed  attorneys  for  the  chief 
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beneficiary  under  the  will,  and  that  the  judgment  was  pre- 
pared by  3uch  attorneys  and  entered  on  their  motion.  There 
are  indications  in  the  record  that  the  court  merely  adopted 
the  joint  request  of  the  attorneys  in  the  case,  $3,000  being  al- 
lowed to  each  side.  That  was  very  fair,  from  one  viewpoint^ 
but,  as  before  indicated,  the  attorneys  had  no  power  whatever 
to  stipulate  away  the  trust  fund,'  and  their  attitude  in  that  re- 
gard should  not  have  been  recognized  by  the  court. 

The  point  is  made  by  proponent's  counsel  that  no  allow- 
ance should  have  been  made  by  the  circuit  court  for  what  oc- 
curred here  for  expenses  and  services  of  the  guardian  ad  litem 
and  on  account  of  the  judgment  for  costs  rendered  against 
the  infants  in  this  court,  because  on  application  here  to  direct 
such  allowance  it  was  denied, — and  in  close  connection  there- 
with the  question  is  suggested,  but  not  urged,  as  to  whether, 
under  the  law,  a  court  has  jurisdiction  to  make  any  allowance 
except  on  account  of  litigation  therein. 

For  both  of  the  reasons  above  mentioned  it  seems  the  cir- 
cuit court  should  not  have  made  any  allowance  except  for 
what  there  occurred.  The  law  is  very  explicit  that  the  allow- 
ance in  any  instance  is  "to  be  fixed  by  the  court  in  which  the 
proceedings  or  litigation  ie  had.''  Evidently  it  was  the  legis- 
lative intention  to  confine  original  action  in  such  a  matter  to 
the  jurisdiction  most  liable  to  be  well  armed,  by  personal  ob- 
servation, to  administer  the  law  without  the  abuses  the  ju- 
dicial rule  was  designed  to  prevent  So  the  trial  court  acted 
without  jurisdiction  in  making  allowance  for  litigation  oc- 
curring here ;  and  this  court  observed  the  letter  of  the  statute, 
and  of  the  application  here,  in  refusing  to  make  a  direction 
which  would  have  required  another  court  to  pass  on  the  al- 
lowance for  services  and  disbursements  in  litigation  not  had 
there,  and  particularly  in  refusing  to  direct  payment  out  of 
the  estate,  of  the  judgment  for  costs  against  the  guardian  ad 
litem. 

It  will  be  observed  that  the  permissible  allowance,  outside 
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of  for  services,  is  for  "necessary  expenditures"  of  the  guard- 
ian ad  litem.  That  does  not  include  a  judgment  for  costs 
against  a  ward.  A  guardian  ad  litem  is  not  liable  for  such  a 
debt,  and  so  payment  thereof  by  him  is  not  a  necessary  ex- 
penditure within  the  meaning  of  the  law,  unless  it  is  made  by 
some  law  a  condition  precedent  to  a  further  step  in  behalf  of 
the  ward,  or  by  reason  of  some  other  circumstance  out  of  the 
ordinary,  which  is  not  the  case  here.  It  follows  that  the  al- 
lowance for  necessary  expenditures  in  the  court  below  should 
have  been  limited  to  $343.75,  and  the  elements  of  costs  and 
disbursements  here,  amounting  to  $110.70,  should  not  have 
been  allowed. 

We  agi'ee  with  the  court  below  that  it  was  not  the  legisla- 
tive purpose  that  the  allowable  expenditures  should  be  taxed 
according  to  the  practice  for  taxing  statutory  costs.  Never- 
theless, competent  and  definite  proof  in  such  a  case  should  be 
required  as  to  each  item  and  all  parties  having  adverse  inter- 
ests should  have  notice,  and,  in  a  case  of  this  sort,  the  propo- 
nent should  make  the  appropriate  counter-proofs,  which  jus- 
tice requires.  No  proof  on  either  side  seems  to  have  been 
made,  except  the  formal  aflSdavit  of  the  guardian  ad  litem  to 
the  schedule  of  disbursements.  Explanation  might  well  have 
been  required  of  some  of  the  charges.  The  trial  court  was 
not  bound  to  allow  the  bill,  even  though  verified,  because  not 
opposed  by  evidence.  However,  we  cannot  say  there  was  a 
fatal  abuse  of  judicial  discretion  in  disposing  of  the  matter 
as  was  done. 

Lastly  it  is  contended  that  the  words  of  the  statute, — "paid 
out  of  the  body  of  the  estate  or  property  in  controversy  if  the 
infant  has  no  available  property  out  of  which  such  payment 
can  be  directed  by  the  court," — does  not  restrict  the  fund  to 
v/hich  resort  can  be  had,  primarily,  to  property  under  control 
of  the  court,  but  includes  any  property  of  the  ward  out  of 
which  his  indebtedness  may  be  collectible.  It  may  well  be 
that  such  is  the  better  policy,  one  more  in  harmony  with  the 
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-well-nigh  universal  rule,  both  under  the  written  and  unwrit- 
ten law.  However,  the  legislature  seems  plainly  to  have  used 
the  term  "payment  can  be  directed  by  the  court^'  with  refer- 
ence to  existing  conditions  produced  by  judicial  effort  to  limit 
the  previously  supposed  unjustifiable  practice  before  alluded 
to,  with  the  intent  to  supersede  such  efforts  to  the  extent  of 
restoring  the  old  practice  in  some  particulars.  So  viewing 
the  law, — ^however  much  it  may  appear  that^  as  an  original 
matter,  a  fund  in  court  in  which  a  person  is  not  interested 
should  not  be  depleted  to  compensate  for  efforts  in  his  behalf 
to  obtain  it,  or  some  part  of  it,  notwithstanding  it  cannot  be 
distributed  to  the  real  owner  without  his  presence,  so  long 
as  ho  possesses  property  available  for  the  payment  of  his 
debt,^ — ^we  cannot  change  nor  nullify  it  so  long  as  it  is  consti- 
tutional, as  we  are  of  the  opinion,  as  before  indicated,  it  is. 

The  action  in  refusing  to  direct  the  court  below  on  the  mo- 
tion before  referred  to,  does  not  preclude  now  allowing  the 
guardian  ad  litem  such  compensation  as  he  should  have  for 
services  and  necessary  expenditures,  in  this  court.  It  is  a 
proper  matter  to  consider  in  this  disposition  of  the  case,  and 
we  are  disposed  to  make  a  proper  award  without  further  ap- 
plication, and  thus  speed  a  final  termination  of  the  litigation. 

As  before  indicated,  it  is  the  opinion  of  the  court  that  $500 
is  all  that  should  be  allowed  for  services  from  the  time  the 
litigation  commenced  in  the  circuit  court  till  it  shall  have 
been  terminated  by  the  entry  of  the  proper  judgment  imder 
this  court's  mandate.  The  $500  must  cover  the  pecuniary 
reward  for  services  in  both  courts.  The  expenditures  upon 
the  former  appeal,  according  to  the  presentment  in  the  court 
below,  were  $24,  exclusive  of  the  judgment  for  costs,  which  is 
not  to  be  counted.  That  and  the  disbursements  on  this  ap- 
peal, as  taxed  by  the  clerk,  under  the  ordinary  rule  for  taxing 
costs,  except  that  the  taxation  must  include  the  personal  -ex- 
penses of  counsel  in  coming  here  and  attending  upon  the  hear- 
ing of  the  appeal,  should  be  allowed.     Such  amount  should 

Digitized  by  VjOOQIC 


206  SUPREME  COURT  OF  WISCONSIN.      [Mar. 

Will  of  McNaughton:  Frame  v.  Plumb,  138  Wis.  179. 

not  be  taxed  as  costs,  but  as  expenditures  under  the  law  in 
question,  taxed  by  direction  of  the  court  The  particular 
manner  of  arriving  at  the  amount  is  adopted  as  just  and  a 
convenient  one  to  speedily  end  the  matter,  and  not,  neces- 
sarily, as  a  binding  precedent  to  govern  future  matters  of  the 
kind. 

By  the  Court. — On  the  contestants'  appeal  the  judgment  is 
affirmed  ex  necessitate.  On  proponent's  appeal  the  judg- 
ment is  corrected  so  as  to  be  for  $500  for  services  in  the  cir- 
cuit court  and  this  courts  and  $143.75  for  necessary  expendi- 
tures for  litigation  in  the  circuit  court  over  and  above  the 
$200  deducted  from  the  total  in  the  court  below,  and  $24  for 
such  expenditures  on  the  first  appeal  in  this  court,  and  such 
further  sum  as  may  be  taxed  by  the  derk  under  the  court's 
direction,  as  indicated  in  the  opinion,  the  whole  to  be  paid  out 
of  the  body  of  the  estate ;  and,  as  so  modified  and  perfected, 
the  judgment  on  proponent's  Appeal  is  affirmed.  Costs  are 
to  be  taxed  in  favor  of  the  proponent  as  the  prevailing  party 
on  both  appeals. 

The  following  opinion  was  filed  March  9,  1909: 

Mabshaix,  J.  A  motion  for  a  reargument  on  the  part  of 
the  contestants,  duly  submitted,  has  received  attention,  re- 
sulting in  the  following  conclusions : 

Counsel  refer,  at  length,  to  the  use  of  the  words  "The 
United  Presbyterian  Brethren,"  page  2  of  the  statement 
(ante,  p.  182),  when  strict  accuracy  required,  in  place  there- 
of, the  words  "Presbyterian  Church"  or  the  "Presbyterian 
Church  of  the  United  States  of  America."  That  does  not 
bear  upon  the  result  to  the  amount  of  a  feather's  weight. 

Coimsel  again  refer  to  page  4  of  the  statement  (ante, 
p.  184),  where  notice  is  taken  of  the  fact  that  Elizabeth  al- 
lowed interest  to  go  uncollected  for  many  years,  this  language 
being  used:  "There  was  the  same  habit  during  her  sister's 
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lifetime"  when  she  attended  to  the  business.  Counsel  say 
that  is  wrong,  as  the  evidence  shows  that  one  year  before 
Elizabeth's  death  all  interest  was  collected  and  the  same  cred- 
ited, and  there  is  no  evidence  to  show  there  was  then  a  habit 
of  allowing  interest  U>  run  uncollected  for  from  fourteen  to 
seventeen  years,  as  was  done  after  Jane  Ann  died.  Let  us 
see.  In  the  first  place,  the  words  of  the  statement,  if  wrong 
as  claimed,  would  not  affect  the  result  in  any  event.  In  the 
second  place,  they  do  not  surest  that  Jane  Ann  was  in  the 
habit  of  allowing  interest  to  go  uncollected  fourteen  to  seven- 
i«en  years,  but,  merely,  that  it  was  the  habit  during  her  life- 
time, as  it  was  afterward,  for  inter^t  to  go  uncollected  for 
years.  Now  to  the  record  on  that  It  shows,  page  94  of  the 
printed  case,  that  in  1889  the  interest  was  figured  up  on  all 
Elizabeth's  certificates  and  a  statement  was  made  thereof, 
amounting  to  $2,617.80;  that  Elizabeth  handed  in  the  certifi- 
cates to  have  the  interest  figured  up  and  that  a  new  certifi- 
cate for  the  amount  of  such  interest  was  issued,  which  cer- 
tificate and  statement  were  found  among  her  papers  after  she 
•died.  By  reference  to  the  statement,  pages  111  and  112  of 
the  printed  case,  we  find  that  thirty-eight  certificates  were 
listed  and  that  interest  was  back  for  many  years  on  all  of 
them,  the  longest  time  being  from  December  5,  1873,  or 
nearly  sixteen  years,  and  the  shortest  from  August  3,  1883, 
^bout  five  and  one-half  years,  the  average  being  somewhere 
around  eleven  years.  That  seems  to  bear  out  what  is  said  in 
our  statement. 

Counsel  further  call  attention  to  page  9  of  the  opinion 
(ante,  p.  188),  where  it  is  said,  ''Frame  was  not  an  officer  of 
the  corporation  when  he  testified,*'  and  argue  that  it  is  in- 
consistent with  the  following  words,  on  page  5  of  the  state- 
ment {ante,  p.  185),  as  to  the  organic  law  of  the  corporation: 
''Those  in  office  to  hold  till  their  successors  are  elected  and 
qualified,"  in  view  of  the  testimony  of  Carrier  that  at  the 
time  Frame  testified  no  one  had  been  elected  and  had  quali- 
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fied  to  fill  his  place.  Counsel  make  such  argument  upon  the 
theory  that  an  officer  in  a  corporation,  where  the  organic  law 
provides  that  his  term  of  office  shall  continue  till  his  successor 
is  elected  and  qualified,  remains  an  officer  till  such  time  not- 
withstanding his  resignation.  That  is  not  the  law.  On  the 
contrary,  it  is  to  the  effect  stated  in  the  opinion,  i.  e.  even  in. 
case  the  corporate  charter  provides  that  the  officer  shall  hold 
till  his  successor  is  elected  and  qualified  or  appointed  and 
qualified,  he,  nevertheless,  by  resignation,  without  any  ac- 
ceptance, unless  acceptance  is  specially  required  by  such  char- 
ter,  vacates  the  office  for  all  general  purposes.  7  Thomp. 
Comm.  on  Corp.  §  8460;  Fearing  v.  Glenn,  73  Fed.  116. 

Counsel  seem  to  think  that  Browning  v.  State,  33  Miss.  47, 
was  misapplied.  Quite  plainly  it  is  the  counsel,  not  thia 
court,  that  misxmderstand  the  case.  It  differs  only  from  the 
dissenting  opinion  in  the  case  and  with  others  we  cited,  no- 
tably 8hollenberger  v.  Brinion,  52  Pa.  St.  10,  as  to  what 
should  be  considered  a  ground  of  error  upon  which  there  must 
be  a  concurrence  of  a  majority  of  the  judges  in  order  to  work 
a  reversal.  Fisher,  Justice,  who  wrote  the  opinion  upon  the 
motion  for  a  rehearing,  which  evidently  the  counsel  did  not 
read  carefully,  said : 

"I  hold  that  a  majority  of  the  court  must,  in  every  case 
brought  into  this  court,  agree  upon  error,  before  reversing  a 
judgment  of  the  court  below.  But  when  I  make  this  decla- 
ration I  at  the  same  time  say  that  the  error  must  be  something^ 
which  could,  under  proper  rules  of  practice,  be  assigned  as 
error.^^ 

Thus  the  court  sustained  the  general  rule,  but  held  that  it 
A\as  applicable  only  to  error  in  the  broad  sense  that  niight  in- 
clude many  detail  errors,  as,  for  instance,  that  all  grounds  for 
a  new  trial  required  to  be  raised  by  a  motion  for  a  new  trial 
and  exception  saved  to  the  order  denying  it,  constitute  but 
one  ground  of  error  within  the  rule.  In  that  case,  that  an 
order  denying  a  motion  for  a  new  trial  because  the  verdict  is. 
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contrary  to  the  evidence,  and  because  of  niiscondnct  of  the 
jury,  if  erroneous,  is  single,  supported,  perhaps,  by  two  rea- 
sons, and  that  a  concurrence  upon  the  reasons  is  not  necea- 
sary.  To  that  Judge  Handy  dissented,  holding  failure  of 
concurrence  upon  a  single  ground  of  error,  in  a  much  more 
restricted  sense,  requires  affirmance  of  the  judgment  He 
stated  the  position  thus: 

"It  thus  appears  that  although  two  members  of  the  court 
are  of  the  opinion  that  the  judgment  should  be  reversed,  yet 
they  do  not  agree  that  there  is  any  error  in  any  specific  decis- 
ion or  ruling  of  the  court  below ;  and  when  the  grounds  of 
error  assigned  were  considered  by  the  court  below  seriatim,  a 
msLJOTity  of  the  court  were,  and  still  are,  of  the  opinion  that 
there  is  no  error  in  any  specific  decision  or  ruling  of  the 
court" 

He  thus  stated  his  conclusion^  basing  the  same  on  iman- 
swerable  logic: 

"Although  a  majority  of  the  court  may  not  agree  in  the 
reason  which  led  each  of  their  minds  to  the  conclusion,  that 
any  specific  rule  or  point  of  law  has  been  erroneously  decided, 
yet  it  is  necessary  that  a  majority  should  concur  in  the  opinion 
that  there  is  error  in  one  and  the  same  rule  or  point  of  law,  as 
held  by  the  court  below.  Otherwise,  if  the  case  goes  back  for 
a  new  trial,  and  the  same  point  arises,  the  decision  of  the 
court  below  would,  necessarily,  be  the  same  as  was  previously 
made,  because  the  judge  would  be  bound  to  know  that  this 
court  had  held  that  there  was  no  error  in  that  particular  de- 
cision. .  •  ." 

The  learned  judge  further  stated  that  the  natural  result  of 
any  other  rule  would  render  it  impossible  to  finally  determine 
a  jury  case  if  the  trial  judge  adhered  to  his  opinion  and  the 
judges  of  the  appellate  court  adhered  to  their  individual 
views,  and  further  as  to  the  particular  case: 

"The  generality  of  the  assignment  does  not  amalgamate 

points  and  questions  of  law  which  are  in  their  nature  distinct, 

and  which  this  court  must  pronounce  upon  as  legal  questions 

in  deciding  the  case.     Suppose,  on  the  trial,  the  court  below 
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had  granted  the  instructions  at  the  instance  of  the  state.  The 
assignment  of  error  here  on  that  ground,  under  the  strict  rule 
which  formerly  prevailed  here  upon  the  subject,  would  be  a 
general  one,  that  the  court  erred  in  granting  the  instructions 
for  the  state.  And,  in  considering  that  assignment,  the  first 
instruction  comes  up,  and  two  members  of  the  court  think 
that  there  is  no  error  in  it,  the  third  member  considering  it 
erroneous.  It  is  then  settled  that  there  is  no  error  as  to  that. 
The  second  instruction  is  then  considered,  and  two  members 
are  of  opinion  that  there  is  no  error  as  to  that,  one  of  the  ma- 
jority upon  the  first  instruction  thinking  that  there  is  error  in 
it  It  is  then  settled  that  there  is  no  error  as  to  the  second 
instruction.  The  third  is  then  considered,  and  determined 
by  a  majority  of  the  court  to  be  proper,  the  member  who 
agreed  with  the  majority  upon  the  two  other  instructions  dis- 
senting upon  this.  It  would  be  settled  that  there  was  no  error 
in  the  third  instruction.  It  would,  therefore,  clearly  be  the 
judgment  of  the  court  that  there  was  no  error  in  any  of  the 
instructions.  And  how  is  it  possible  that  the  general  mode  of 
assigning  errors  could  make  error  in  that  which  was  not  error 
in  itself,  or  that  several  propositions,  which  in  themselves 
were  distinct  and  separate,  and  ascertained  to  be  correct  and 
proper,  could  bo  rendered  erroneous  by  being  considered  to- 
gether f' 

Counsel  suggest  that  Bell  v.  Morrison,  27  Miss.  68,  which 
we  cited  in  the  former  opinion,  does  not  apply.  The  diffi- 
culty with  counsel  is  that  they  do  not  understand  that  case, 
and  perhaps  it  is  not  to  be  wondered  at  since  the  report  is  not 
full.  We  think  it  is  safe  to  take  what  Justice  Handy  said  in 
Brovming  v.  State,  33  Miss.  47,  of  the  result  in  Bell  v,  Mor- 
rison, as  he  wrote  the  opinion  in  the  latter  case.  It  is  evi- 
dent that  the  conclusions  reached  in  such  case  on  the  motion 
for  rehearing,  which  the  report  shows  was  made,  were  not 
written  out,  and  the  only  evidence  we  have  of  them  is  what 
Justice  Handy  said  in  the  latter  case.     He  there  said : 

^T  consider  this  motion  as  settled  by  the  rule  held  by  this 
court  in  the  case  of  Bell  v,  Morrison,  27  Miss.  68,  where  the 
court  was  divided  in  opinion  upon  two  points  in  the  case,  but 
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there  not  being  a  majority  holding  that  npon  either  of  the 
points  there  was  error.  The  first  impression  of  the  court  in 
that  case  was  that  the  judgment  should  be  reversed,  there  be- 
ing a  majority  of  that  opinion,  as  in  this  case;  but  upon  mo- 
tion after  argument,  the  decision  was  that  the  judgment 
should  be  affirmed,  which  was  accordingly  done,  because  there 
was  not  a  majority  of  the  court  holding  there  was  error  in  any 
of  the  points  decided  by  the  court  below." 

Counsel  concede  that  Cooh  v.  Drew,  3  Stew.  &  P.  392,  and 
must  also  agree  that  Bell  v.  Momson,  supra,  is  against  them 
from  any  point  of  view,  and  that  the  same  is  true  of  Brown- 
ing V.  State,  supra,  unless  the  assignment  of  error  that  the 
finding  as  to  legal  capacity  to  make  the  will  and  the  one  as 
to  undue  influence,  so  far  as  error  is  concerned,  are  single. 

Counsel  argue  that  there  was  but  one  error,  not  two,  not- 
withstanding the  fact  that  there  were  two  findings  and  two 
specific  claims  of  error,  grounded  on  separate  exceptions, 
made  and  argued.  The  following  quotation  from  Cooh  v. 
Drew,  supra,  shows  that  the  situation  presented  was  exactly 
the  same  as  in  this  case.     The  court  said : 

"One  member  of  the  court  is  for  reversal  on  one  of  the 
I)oints;  another  on  a  different  point;  and  the  third  thinks 
there  is  no  error  in  the  record.  Hence  it  results  that  though 
a  majority  believe  there  is  error,  this  majority  cannot  concur 
as  to  the  point,  or  matter,  for  reversal,  so  as  to  determine  any 
principle  of  decision.  ...  To  authorize  a  reversal,  this  con- 
currence is  required  in  the  result,  on  some  material  point 
necessarily  involved  in  the  case." 

Counsel  fail  to  distinguish  betwe^i  a  point  vital  to  a  judg- 
ment and  mere  reasons  bearing  thereon. 

Counsel  also  concede  that  Shollenberger  v.  Brinton,  52  Pa. 
St.  10,  was  governed  by  the  same  rule  as  that  which  prevailed 
in  Cook  V.  Drew,  supra,  but  avoid  the  result  by  suggesting 
that  all  of  the  exceptions  to  the  findings  constituted  but  one 
ground  of  error.  If  that  were  correct,  in  a  case  involving 
any  number  of  findings  of  fact,  each  vital  to  the  case,  and 
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each  specially  excepted  to  as  wrong,  and  one  out  of  seven  jus- 
tices was  of  the  opinion  that  some  specific  finding  was  con- 
trary to  the  evidence,  being  opposed  by  his  six  brethren,  and 
the  same  condition  existed  as  to  three  other  findings,  a  dif- 
ferent justice,  however,  as  to  each  such  finding  being  for  a 
reversal,  the  judgment  would  have  to  be  reversed.  It  would 
be  hardly  possible  to  think  of  anything  more  absurd. 

Counsel  refer  to  Pollock  v.  C.  Hennicke  Co,  64  Ark.  180, 
46  S.  W.  185.  True,  that  is  an  adverse  decision.  Its  glar- 
ing infirmity  is  plainly  pictured  by  Blackwood,  special 
judge,  in  an  able  dissenting  opinion.  He  said,  in  substance: 
There  is  no  concurrence  of  a  majority  of  the  judges  on  any 
point.  There  are  a  majority  of  minorities  in  favor  of  error. 
The  result  of  a  decision  that  there  is  fatal  error  is  this :  In 
case  of  another  cause,  similar  in  every  respect,  being  submit- 
ted below  and  the  court  following  the  majority  opinion  now 
made,  it  would  arrive  at  a  result  entirely  different  from  the 
decision  now  given.  It  would  necessarily  be  contrary  to  the 
majority  view  of  a  majority  of  the  judges  on  the  identical 
point  in  this  case.  He  said  in  concluding,  very  properly,  "It 
strikes  me  as  an  effort  to  make  one  right  out  of  two  wrongs. 
The  result  announced  by  a  majority  of  the  learned  judges  is 
arrived  at  by  a  species  of  logic  which  T  am  unable  to  compre- 
hend, and  therefore  unwilling  to  sanction." 

The  Arkansas  court  seems  to  have  been  misled  by  Ashhy 
V.  White,  2  Ld.  Eaym.  938,  950,  which,  when  examined,  is 
found  not  to  involve  any  question,  whatever,  as  to  the  dispo- 
sition of  a  case  on  appeal  from  a  trial  court  where  a  majority 
are  unable  to  agree  as  to  the  existence  of  a  specific  harmful 
error.  Investigation  shows  probability  that  the  English  case 
was  not  examined  by  the  Arkansas  court,  but  was  taken  from 
the  citation  in  Eam's  Legal  Judgments,  53,  which  is  also  cited 
by  the  Arkansas  court  It  will  be  seen,  by  examination,  that 
the  text-writer  was  not  dealing  with  the  subject  under  discus- 
sion in  this  case  at  all,  but  the  subject  of  the  disposition  of  a 

Digitized  by  VjOOQIC 


9]  JANUARY  TEEM,  1909.  213 

Will  of  McNaughton:  Frame  v.  Plumb,  138  Wis.  179. 

cause  tried  originally,  not  on  appeal,  before  a  bench  of  judges. 
In  that  case  minorities,  in  reason,  unite,  if  the  individual^; 
by  different  processes  of  reasoning  reach  the  same  result. 
JFailure  to  appreciate  the  difference  between  that  situation 
and  the  reversal  of  a  case  on  appeal  on  errors  assigned,  is 
doubtless  what  led  to  the  decree  in  Smith  v.  U.  8.  6  Pet  292, 
303.  So  the  basis  for  the  decision  by  the  Arkansas  court  en- 
tirely drops  out. 

Counsel  make  a  further  reference  to  Ditch  tr.  Sennoti,  116 
HL  288,  6  N.  E.  395,  as  being  squarely  in  favor  of  contest- 
ants' position.  Why  that  case  was  cited  we  are  imable  to 
comprehend,  because  it  does  not  deal  with  the  subject  under 
discussion  or  have  the  remotest  reference  to  it.  There  was 
no  assignment  of  error  whatever  in  that  case  and  the  appeal 
was  dismissed  upon  that  ground,  all  the  justices  concurring. 

Counsel  seem  to  think  that  our  suggestion  that  the  views  of 
Judge  Handt  in  Browning  v.  State,  33  !Miss.  47,  were  later 
referred  to  in  the  same  court  with  high  commendation,  was 
not  warranted,  and  that  the  reference,  such  as  was  made  in 
the  later  case,  was  a  doubtful  commendation.  Perhaps  the 
best  solution  of  that  may  be  made  by  quoting  the  language  of 
Judge  Whitfieu),  who  wrote  for  the  court  on  the  motion  for 
rehearing  {Lipscomb  v.  State,  75  Miss.  559,  623,  23  South. 
210,  230) : 

"Judge  Bandy's  opinion  in  that  case  is  said  to  be  a  very 
powerful  one,  and  it  certainly  is,  and,  in  the  judgment  of  the 
writer,  is  the  sound  view.'' 

That  was  as  far  as  it  was  permissible  to  go,  as  the  point 
was  not  then  vital.  One  cannot  well  read  Judge  Whit- 
field's opinion  without  concluding  that,  had  such  point  been 
vital,  the  court  would  have  returned  to  the  doctrine  which 
Judge  Handy  said  ruled  Bell  v.  Morrison,  and  which  his 
brethren  disclaimed  intending  to  depart  from,  but  did,  as 
Judge  Handy  reasoned,  by  grouping  vital  points  of  error  as 
mere  reasons  in  support  of  a  single  assignment 
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There  is  a  class  of  cases  such  as  FoUz  v.  Merrill,  11  Kan. 
479 ;  Wood  v.  Chapin,  13  N.  Y.  509 ;  and  Oakley  v.  Aspin- 
wall,  1  Duer,  1,  holding  that  where  a  majority  are  for  affirm- 
ance, but  on  different  grounds,  the  judgment  should  not  be 
reversed.  They  are  not  out  of  harmony  with  Cook  v.  Drew, 
siipra,  and  similar  cases.  Of  course  a  judgment  is  always  to 
be  affirmed  unless  there  is  a  majority  for  reversal,  and,  as  we 
think,  agreeing  upon  a  specific  ground  of  error,  which  could 
not  be  possible  if  a  majority  were  for  affirmance,  even  on  dif- 
ferent groimds.     The  former  leads,  logically,  to  tiie  latter. 

We  are  unable  to  see  any  other  orderly  way  to  dispose  of 
an  appeal  in  the  circumstances  of  this  one^  except  according 
to  tibe  rule  in  Cook  v.  Drew,  3  Stew.  &  P.  392,  and  like  cases. 
If  the  rule  contended  for  were  to  prevail,  a  jury  case  could 
never  be  terminated,  if  both  sides  persisted  and  courts  ad- 
hered to  their  views,  and  the  judgment  in  an  equity  case 
would  create  this  anomalous  situation:  The  judgment  on  its 
face  would  be  a  precedent  to  sustain  either  of  the  several  posi- 
tions taken  by  the  several  minorities,  though  looking  at  the 
determination  as  to  each  of  the  subsidiary  questions,  the 
precedent  would  be  the  other  way.  Such  confusion  should  be 
avoided  by  adopting  the  more  logical  rule,  as  we  have  done. 

By  the  Court. — The  motion  for  a  rehearing  is  denied,  with 
$25  costs. 
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KiLEY,  Kespondent,  vs.  Chicago,  Mtlwaitkee  &  St.  Paul 

Railway  Company,  Appellant. 

November  11, 1908— March  9, 1909. 

Consiituiionat  law:  Equal  protection  of  the  laws:  Due  process  of  law: 
Corporations:  "Persons.-**  Classification  for  legislative  purposes: 
Railroad  companies:  Liability  for  injuries  to  employees:  Ques- 
tions for  jury:  Depriving  courts  of  judicial  power:  Statutes: 
Partial  invalidity:  Police  power:  Contributory  negligence:  Com- 
parative negligence:  Liberty  of  oowtract:  Injuries  in  otlter 
states. 

1.  Corporations  ar^  entitled  to  the  same  protection  as  individuals 

under  the  constitutional  guaranties  of  liberty  and  equality,  and 
are  "persons,"  within  the  meaning  of  the  XlVth  amendment. 
Const  of  U.  S.,  providing  that  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law  or  deny  to  any  per- 
son the  equal  protection  of  the  laws. 

2.  The  rule  of  equality  before  the  law  does  not  preclude  classifica- 

tion for  legislative  purposes,  if  the  classification  is  not  arbitrary 
but  is  based  upon  substantial  distinctions,  is  germane  to  the 
purpose  of  the  law,  is  not  based  on  existing  circumstances  only 
so  that  there  can  be  no  change  in  the  membership  of  a  class, 
and  provided  the  law  applies  equally  to  all  members  of  each 
class. 

3.  The  necessity  and  propriety  of  such  classification  are  to  be  de- 

termined by  the  legislature,  and  If  made  in  conformity  with  the 
rules  above  mentioned  it  cannot  be  disturbed  by  the  courts. 

4.  The  business  of  operating  a  railroad  differs  from  others  in  its 

nature,  in  its  relation  to  the  public,  and  in  its  peculiar  dangers 
to  employees  and  to  the  public,  so  as  to  justify  special  regula- 
tion, and  to  that  end  the  separation  of  railroad  companies  into 
a  class  for  purposes  of  legislation  having  for  its  object  the  pro- 
tection of  their  employees  and  the  safety  of  the  public. 

5.  Ch.  254,  Laws  of  1907, — amending  sec.  1816,  Stats.   (1898),  and 

imposing  upon  every  railroad  company  liability  for  all  injuries 
sustained  by  any  employee  thereof  (except  employees  working 
in  shops  and  offices)  while  engaged  in  the  line  of  his  duty  as 
such,  caused  in  whole  or  In  greater  part  by  negligence  of  any 
other  employee  of  such  company, — Is  designed  to  enforce  greater 
care  on  the  part  of  the  companies  in  the  selection  of  employees 
and  thereby  to  secure  not  only  protection  for  the  employees  but 
the  safety  of  the  public,  and  is  not  invalid  under  the  constitu- 
tional guaranties  as  to  due  process  of  law  and  equal  protection 
of  the  laws. 


Digitized  by  VjOOQIC 


216  SUPREME  COURT  OF  WISCONSIN.      [Mae. 

Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  215. 

6.  It  is  not  essential  to  the  validity  of  such  legislation  that  its  opera- 

tion should  be  confined  to  employees  actually  engaged  in  oper- 
ating trains  or  incurring  risks  peculiar  to  the  railroad  busi- 
ness,— ^the  special  regulation  having  reference  to  railroad  com- 
panies as  a  class,  and  not  necessarily  to  any  particular  class 
of  employees. 

7.  Office  and  shop  employees  of  railroad  companies  are  sufficiently 

distinct  in  their  employment  and  relation  to  the  conduct  of  the 
business  to  justify  the  legislature,  within  the  field  of  its  dis- 
cretion and  with  regard  to  public  policy.  In  exempting  them 
from  the  operation  of  the  law. 

8.  Subd.  5  of  said  sec.  1816,  Stats.,  as  amended  by  ch.  254,  Laws  of 

1907  (providing  that  "in  all  cases  under  this  act  the  question 
of  negligence  and  contributory  negligence  shall  be  for  the 
Jury"),  is  merely  declaratory  of  the  law  as  it  existed,  namely, 
that  when  the  court  has  found  that  there  is  legal  evidence 
tending  to  show  negligence  or  contributory  negligence  It  Is  for 
the  jury  to  determine  from  thu  evidence  adduced  whether  neg- 
ligence or  contributory  negligence  In  fact  existed.  It  does  not. 
therefore,  deprive  the  courts  of  any  Judicial  power  vested  In 
them  by  the  constitution  (art.  VII,  sec.  2). 

9.  Even  If  said  subd.  5  were  construed  as  conferring  judicial  power 

upon  juries  Its  Invalidity  would  not  render  the  other  portions 
of  the  act  invalid,  it  being  a  separate  and  distinct  provision, 
not  the  compensation  for  or  Inducement  to  the  enactment  of 
such  other  portions. 

10.  Subd.  3,  4,  of  said  sec.  1816  (providing,  in  effect,  that  contribu- 

tory negligence  of  the  Injured  employee  shall  be  no  bar  to  a 
recovery  If  the  negligence  of  the  company  or  other  employee 
contributed  In  a  greater  degree  to  the  Injury)  are  within  the 
legislative  power  of  police  regulation,  and  cannot  be  held  so 
arbitrary  and  unreasonable  as  to  be  Invalid  under  the  consti- 
tutional guaranties  of  equal  protection  and  due  process  of  law. 

11.  Subd.  6  of  said  sec.  1816  (providing  that  no  contract,  rule,  or  reg- 

ulation shall  exempt  a  railroad  company  from  the  full  liability 
Imposed  by  the  act)  Is  a  proper  provision,  within  the  discre- 
tion of  the  legislature,  to  secure  to  employees  the  benefits  of 
the  rights  created,  and  does  not  unduly  infringe  the  company's 
right  to  liberty  of  contract. 

12.  Subd.  8  of  said  sec.  1816  (which  seeks  to  extend  the  rights  and 

liabilities  created  by  the  act  to  cases  where  the  Injuries  were 
received  In  another  state  if  the  contract  of  employment  was 
made  in  this  state)  deals  with  a  subject  Independent  of  and 
severable  from  the  other  parts  of  the  act,  and  If  Invalid  does 
not  render  the  whole  law  Invalid.  [Whether  said  subd.  8  is 
invalid  or  not  Is  not  determined.] 
Mabshall,  J.,  dlssentQ. 
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Appeai.  from  an  order  of  the  circuit  court  for  Brown 
county:  S.  D.  H^tings,  Circuit  Judge.     Affirmed. 

Plaintiff  brings  this  action  for  the  recovery  of  the  damages 
alleged  to  have  been  suffered  by  reason  of  the  loss  of  an  eye 
and  the  physician's  and  nursing  bills  incurred  as  the  result 
of  an  injury  which  he  claims  was  due  to  the  negligent  and 
careless  manner  in  which  other  employees  of  the  defendant 
performed  their  duties.  On  July  2,  1907,  plaintiff  was  en- 
gaged with  other  employees  of  the  defendant  in  the  construc- 
tion of  a  wire  fence  along  the  defendant's  right  of  way.  The 
company's  foreman  had  directed  them  to  take  certain  wire 
off  an  old  fence.  The  wire  was  held  in  place  by  staples  and 
these  were  to  be  pulled  out  Plaintiff  was  advancing  toward 
a  fence  post  with  a  hammer,  intending  to  pull  out  the  staples, 
when  two  of  the  other  employees,  by  pulling  upon  the  wire, 
pulled  a  staple  out  of  the  post  The  staple  flew  into  the  air, 
struck  plaintiff  in  his  right  eye,  and  blinded  him.  The  action 
is  brought  under  ch.  254,  Laws  of  1907,  The  court  over- 
ruled defendant's  demurrer  to  the  complaint.  This  is  an  ap- 
peal from  the  order  of  the  court  overruling  the  demurrer  and 
allowing  the  defendant  to  answer  within  twenty  days  upon 
the  usual  terms. 

H.  0.  Fairchild,  attorney,  and  Burton  Hanson,  of  counsel, 
for  the  appellant 

For  the  respondent  there  was  a  brief  by  MinaJian  &  Mina 
han,  and  oral  argument  by  V.  I,  Mindhan. 

The  following  opinion  was  filed  January  5,  1909 : 

SiEBECKEB,  J.  Plaintiff's  right  to  recover  on  the  alleged 
cause  of  action  is  founded  on  the  provisions  of  sec.  1816, 
Stats.  (1898),  as  amended  by  ch.  254,  Laws  of  1907.  There 
is  no  claim  that  the  facts  alleged  in  his  complaint  constitute 
a  cause  of  action  against  the  defendant  at  common  law  or  un- 
der sec  1816,  Stats.  (1898),  as  it  stood  prior  to  its  amend- 
ment by  ch.  254,  Laws  of  1907.  The  lower  court  sustained 
the  complaint  upon  the  ground  that  sec.  1816,  Stats.  (1898), 
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in  its  amended  form  is  valid.  The  defendant  avers  that  the 
amended  statute  creates  liabilities  and  imposes  burdens  which 
are  forbidden  by  sees.  1,  9,  13,  22,  art  I,  of  the  state  consti- 
tution and  by  the  XlVth  amendment  to  the  federal  constitu- 
tion. The  alleged  obnoxious  provisions  of  the  statute  were 
added  by  the  amendatory  act,  which  is  embraced  in  oh.  254, 
Laws  of  1907.  It  is  therefore  contended,  if  this  act  is  in- 
valid, that  the  provisions  of  sec  1816,  Stats.  (1898),  as  it 
stood  prior  to  such  amendment,  are  still  in  force  as  the  law 
on  the  subject  The  provisions  of  ch.  254,  Laws  of  1907, 
are  assailed  as  invalid  legislation  upon  several  grounds. 

It  is  first  contended  that  the  enacting  part  of  this  chapter 
and  snbd.  1,  2,  and  9  must  read  together,  and  that  when  so 
considered  the  act  is  unconstitutional  because  it  denies  to  rail- 
road companies  equal  protection  and  due  process  of  law. 
These  provisions  are: 

''Every  railroad  company  shall  be  liable  for  damages  for 
all  injuries,  whether  resulting  in  death  or  not,  sustained  by 
any  of  its  employees,  subject  to  the  provisions  hereinafter 
contained  regarding  contributory  negligence  on  the  part  of 
the  injured  employee: 

"(1)  When  such  injury  is  caused  by  a  defect  in  any  loco- 
motive, engine,  car,  rail,  track,  roadbed,  machinery  or  appli- 
ance used  by  its  employees  in  and  about  the  business  of  their 
employment 

"(2)  When  such  injury  shall  have  been  sustained  by  any 
officer,  agent,  servant  or  employee  of  such  company,  while  en- 
gaged in  the  line  of  his  duty  as  such  and  which  such  injury 
shall  have  been  caused  in  whole  or  in  greater  part  by  the  neg- 
ligence of  any  other  officer,  agent,  servant  or  employee  of  such 
cx>mpany  in  the  discharge  of,  or  by  reason  of  failure  to  dis- 
charge, his  duty  as  such." 

"(9)  The  provisions  of  this  act  shaU  not  apply  to  em- 
ployees working  in  shops  and  offices." 

There  is  no  controversy  raised  as  to  the  rights  of  persons 
under  the  provisions  of  the  state  and  federal  constitutions 
guaranteeing  to  all  persons  the  equal  protection  and  due 
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process  of  law.  It  is,  however,  contended  that  the  legislature 
had  no  power  to  impose  on  railroad  corporations  only  the  bur- 
dens and  liabilities  embraced  in  this  statute,  and  thus  to  ex- 
empt all  other  corporations,  persons,  and  associations  from 
these  burdens  and  liabilities.  Appellant^s  chief  contention 
is  that  this  legislation  is  discriminatory  against  railroad  com- 
panies and  violates  both  the  state  and  federal  constitutions 
forbidding  arbitrary  and  special  legislation  and  the  constitu- 
tional guaranties  of  due  process  and  equal  protection  of  the 
laws.  It  is  said  that  corporations  are  entitled  to  the  rights 
of  a  person  within  these  constitutional  guaranties  of  liberty 
and  equality  and  that  they  are  afforded  the  same  protection 
as  individuals  against  an  invasion  of  these  rights.  They 
must  be  granted  equal  means  and  equal  access  to  the  oourta 
for  the  protection  of  their  rights,  and  the  imposition  of  bur- 
dens, liabilities,  and  charges  which  are  not  imposed  on  all 
others  under  the  same  circumstances  is  forbidden.  These 
rights  of  corporations  were  recently  recognized  in  the  case 
of  Phipps  V.  Wis.  Cent.  B.  Co.  133  Wis.  163,  113  K  W. 
456.  As  declared  in  the  opinion  of  the  court  in  Covington 
£  L.  T.  B.  Co.  V.  Sandford,  164  U.  S.  678,  592, 17  Sup.  Ct. 
203: 

"It  is  now  settled  that  corporations  are  persons  within  the 
meaning  of  the  constitutional  provisions  forbidding  the  depri- 
vation of  property  without  due  process  of  law,  as  well  as  a 
denial  of  the  equal  projection  of  the  laws"  (citing  cases). 

Since,  then,  the  railroad  company,  which  is  the  defendant, 
under  these  constitutional  provisions  is  protected  as  an  indi- 
vidual in  its  rights,  the  question  recurs.  Do  the  provisions  of 
ch.  264,  Laws  of  1907,  violate  these  rights !  As  this  court, 
stated  in  the  Phipps  Case: 

**When  by  statute  a  person,  natural  or  artificial,  is  denied 
an  equal  remedy  in  the  law  or  equal  protection  in  the  courts, 
such  statute  is  void  [citing].  To  this  broad  rule  of  equality 
of  all  persons  before  the  law  is  the  exception  of  the  right  un- 
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^er  certain  circumstances  of  proper  classification,  but  this 
classification  must  be  reasonable  and  based  upon  certain  rules 
which  bear  a  just  relation  to  the  act  in  respect  to  which  the 
<5lassification  is  made  [citing]." 

That  such  classification  must  be  based  upon  substantial  dis- 
tinctions, be  germane  to  the  purpose,  cannot  rest  on  existing 
<jircumstances  only,  nor  preclude  additions  to  those  included 
in  the  class,  and  must  apply  equally  to  all  within,  received 
full  elaboration  in  that  case  and  the  cases  there  collated  and 
need  not  be  repeated  here.  The  power  of  classification  for 
legislative  purposes  has  existed  at  all  times  as  an  incident  of 
legislative  power,  and  exists  now  unless  expressly  forbidden 
by  the  constitution.  It  is  also  well  recognized  that  the  neces- 
sity and  propriety  of  such  classification  are  to  be  determined 
T^y  the  legislative  branch  of  the  government  and  cannot  be 
disturbed  when  exercised  within  the  limitations  imposed. 
We  must  then  determine  whether  the  legislature  by  this  leg- 
islation has  violated  Accepted  rules  of  classification. 

The  statute  imposes  liabilities  on  railroad  companies  for 
all  injuries  sustained  by  any  of  its  oflBcers,  agents,  servants, 
or  employees  while  in  the  performance  of  their  duties,  which 
may  be  caused,  in  whole  or  in  greater  part,  by  the  negligence 
of  other  officers,  agents,  servants,  or  employees,  those  working 
in  shops  and  offices  being  excepted.  It  is  strenuously  urged 
that  the  imposition  of  these  burdens  and  liabilities  on  rail- 
road companies  only,  as  a  class,  violates  their  right  to  the 
^ual  protection  of  the  law,  and  that,  being  a  classification 
based  upon  the  character  of  the  corporation,  it  furnishes  no 
reasonable  distinction  or  necessity  for  separating  them  into 
a  class  for  purposes  of  legislation.  To  ascertain  wherein  dis- 
tinction is  made  by  the  legislature  between  railroad  com- 
panies and  individuals  and  other  corporations  and  associa- 
tions we  must  consider  the  nature  and  object  of  the  regula- 
tion as  well  as  the  provisions  prescribing  rules  for  the  regula- 
tion of  railroad  companies  as  a  class.  The  context  of  this 
statute  shows  that  railroad  companies  are  separated  into  a 
-class  for  legislative  regulation  respecting  their  liability_ito 
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their  employees  for  injuries  caused  by  their  negligence  or  the 
negligence  of  other  employees  in  the  course  of  their  employ- 
ment. Is  the  railroad  business  distinguished  in  character 
from  all  other  businesses  so  as  to  justify  special  regulation  of 
it,  as  is  done  by  this  law  t  This  we  think  must  be  answered 
in  the  affirmative.  The  business  of  operating  a  railroad  dif- 
fers from  others  in  its  nature,  in  its  relation  to  the  public,  and 
in  the  peculiar  dangers  and  hazards  as  regards  its  employees 
and  the  public.  These  characteristics  clearly  distinguish  the 
railroad  from  any  other  business  and  call  for  regulation  to 
meet  the  conditions  and  exigencies  peculiar  to  it  and  such  as 
are  wholly  inapplicable  to  any  other  business.  The  object  of 
tliis  law  is  to  attain  reasonable  protection  to  its  employees  and 
to  secure  the  safety  of  the  public.  The  l^slature  seeks  to 
attain  this  through  the  imposition  of  these  unusual  burdens 
and  liabilities,  thereby  securing  from  railroad  companies  the 
exercise  of  a  degree  of  care  in  the  selection  of  competent  and 
careful  employees  for  the  conduct  of  the  business  commen- 
surate with  the  hazards  and  dangers  to  its  employees  and  the 
insecurity  of  the  public  Securing  the  safety  of  the  public, 
in  addition  to  the  protection  of  its  employees,  is  an  important 
feature  which  distinguishes  a  railroad  business  from  any 
other,  and  is  an  important  consideration  -in  separating  rail- 
roads into  a  class  by  themselves  for  legislative  purposes.  The 
following  cases,  selected  from  many  others,  are  authorities 
holding  statutes  similar  to  that  contained  in  ch.  254,  Laws  of 
1907,  valid  witiiin  the  provisions  of  the  state  and  federal  con- 
stitutions guaranteeing  equal  protection  and  due  process  of 
law: 

In  the  case  of  Mo.  Pac.  B.  Co.  v.  Mackey,  127  IT.  S.  205, 
8  Sup.  Ct  1161,  the  court  considered  a  Kansas  statute  which 
enacted  that : 

"Every  railroad  company  .  .  .  shall  be  liable  for  all  dam- 
ages done  to  any  employee  of  such  company  in  consequence 
of  any  negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employees,  to  any  person  sustaining 
such  damage."  o,,,edbyGoogle 
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In  considering  the  claim  that  it  was  unconstitntional  leg- 
islation the  court  says : 

*T[t  [the  claim]  seems  to  rest  upon  the  theory  that  legisla- 
tion which  is  special  in  its  character  is  necessarily  within  the 
constitutional  inhibition ;  but  nothing  can  be  further  from  the 
fact.  The  greater  part  of  all  legislatic«i  is  special,  either  in 
the  objects  sought  to  be  attained  by  it  or  in  the  extent  of  its 
application.  .  .  .  And  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon  them  additional  liabili- 
ties, it  is  not  open  to  the  objection  that  it  denies  to  them  the 
equal  protection  of  the  laws  if  all  persons  brought  under  its 
influence  are  treated  alike  under  the  same  conditions.  .  •  . 
It  is  conceded  that  corporations  are  persons  within  the  mean- 
ing of  the  amendment  [citing].  But  the  hazardous  character 
of  the  business  of  operating  a  railway  would  seem  to  call  for 
special  legislation  with  respect  to  railroad  corporations,  hav- 
ing for  its  object  the  protection  of  their  employees  as  well  as 
the  safety  of  the  public  The  business  of  other  corporations 
is  not  subject  to  similar  dangers  to  their  employees,  and  no 
objections,  therefore,  can  be  made  to  the  legislation  on  the 
ground  of  its  making  an  unjust  discrimination.  It  meets  a 
particular  necessity,  and  all  railroad  corporations  are,  without 
distinction,  made  subject  to  the  same  liabilities.  As  said  by 
the  court  below,  it  is  simply  a  question  of  legislative  discre- 
tion whether  the  same  liabilities  shall  be  applied  to  carriers  by 
canal  and  stage  coaches  and  to  persons  and  corporations  using 
steam  in  manufactories." 

In  Tvllis  V.  L.  E.  £  W.  B.  Co.  175  U.  S.  348,  20  Sup.  Ct 
136,  the  court  had  under  consideration  the  validity  of  an 
act  of  the  Indiana  legislature  providing  that  railroad  com- 
panies should  be  liable  for  injuries  to  their  employees  result- 
ing from  the  negligence  of  fellow-servants.  The  provisions 
of  the  act  extended  to  the  same  class  of  railroad  employees 
as  the  act  now  before  us  and  was  attacked  in  the  federal  court 
upon  similar  grounds,  but  the  court  held  that  it  was  proper 
to  treat  railroads  as  a  class  by  themselves  for  the  purposes  of 
such  regulation,  and  that  it  was  a  valid  enactment,  reaffirm- 
ing the  doctrine  of  the  Macley  and  other  cases  upholding 
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similar  statutes  of  the  states  of  Iowa  and  Ohio.  See  Minne- 
apolis &  St.  L.  B.  Co.  V.  Herrich,  127  U.  S.  210,  8  Sup.  Ct. 
1176;  Chicago,  K.  &  W.  E.  Co.  v.  Fordius,  157  TJ.  S.  209, 
15  Sup.  Ct  585;  Petrce  v.  VanDusen,  78  Fed.  693,  47  TJ.  S. 
App.  339. 

Kecurring  to  this  dass  of  legislation  in  our  state,  we  find 
the  first  enactment  was  embodied  in  eh.  173,  Laws  of  1876, 
under  which  railroad  companies  were  made  liable  "for  all 
damages  sustained  within  this  state  by  any  employee,  servant 
Ofr  agent  of  such  company  while  in  the  line  of  his  duty  as  such, 
and  which  shall  have  been  caused  by  the  carelessness  or  neg- 
ligence of  any  other  agent,  employee  or  servant,"  and  that  no 
contract,  receipt,  rule,  or  regulation  should  exempt  the  com- 
pany from  such  liability.  In  the  case  of  Ditbemer  v.  C,  M, 
&  St.  P.  R.  Co.  47  Wis.  138,  3  N.  W.  69,  this  court  held  that 
this  statute  was  not  obnoxious  to  the  constitutional  provision 
prohibiting  unequal  and  partial  legislation  on  general  sub- 
jects. The  court  expressly  rejects  the  views  expressed  in 
the  opinion  of  the  Iowa  court  (Deppe  v.  C,  R.  I.  &  P.  R.  Co. 
36  Iowa,  52)  respecting  the  proper  basis  of  classification, 
and  sustains  the  law,  though  it  found  that  it  was  not  re- 
stricted in  its  operation  to  such  injuries  as  were  sustained 
from  the  negligent  operation  of  railway  trains.  The  court 
there  rejected  the  holding  of  the  Iowa  court  which  so  re- 
stricted the  application  oi  the  statuta  In  the  light  of  this 
declaration  we  do  not  deem  it  necessary  to  further  consider 
the  Iowa  case  as  an  authoritative  construction  of  our  early 
statute. 

It  is  contended  that  the  true  basis  of  classification  is  the 
(Mie  declared  by  the  court  in  Lavallee  v.  St.  P.,  M.  &  M.  R. 
Co.  40  Minn.  249,  41  K  W.  974,  which  in  effect  declares 
that  the  reason  for  treating  railroad  companies  as  a  separate 
class  for  regulations  of  the  nature  of  those  embraced  in  the 
law  under  consideration  is  based  on  the  peculiar  hazards  to 
•employees  incident  to  ^%e  use  and  operation  of  railroads," 
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and  that  it  is  restricted  to  those  whose  injuries  are  the  "re- 
sult of  such  dangers."  Johnson  v.  St.  P.  <&  D.  R.  Co.  43- 
Minn.  222,  45  N.  W.  156.  As  we  have  shown,  the  ground 
for  classifying  railroads  separately  for  the  purposes  of  such 
legislation  is  not  only  to  protect  the  employees  against  the 
peculiar  dangers  and  hazards  incident  to  the  operation  of  the 
railroad,  but  also  the  security  of  the  public. 

The  exemption  of  shop  and  oflBce  employees  from  the  oper- 
ation of  the  law  seems  an  appropriate  one,  because  they  are 
not  engaged  in  that  part  of  the  business  which  exposes  them 
to  the  unusual  dangers  and  hazards  of  the  business ;  nor  does 
their  conduct  bear  so  directly  in  securing  the  safety  of  the 
public  It  is  suggested  that  this  exemption  is  improper  bo- 
cause  these  employees  may  be  subjected  to  hazards  or  perils- 
equally  dangerous  to  those  to  which  other  employees  are  sub- 
jected. Conceding  that  this  may  be  true,  still  that  would 
not  invalidate  the  classification.  We  do  not  find  the  legis- 
lative power  to  classify  confined  within  such  narrow  limits. 
As  declared  by  this  court  in  State  v.  Eva/ns,  130  Wis.  381^. 
110  N.  W.  241: 

"Each  new  exercise  of  the  power  of  police  regulation  pre- 
sents anew  to  the  courts  the  question  of  possible  relationshiph 
between  the  distinguishing  characteristics  of  the  classes  and 
the  object  and  purposes  of  the  regulation.  As  to  the  cogency 
or  propriety  of  either  the  regulations  made  or  of  the  im- 
portance of  the  distinctions  .  .  .  the  courts  have  little  con- 
cern. Those  subjects  rest  with  the  legislature,  and  only 
when  the  court  ...  is  compelled  to  say  that  no  one,  in  the 
exercise  of  human  reason  and  discretion,  could  honestly  reach 
a  conclusion  that  distinctions  exist  having  any  relation  to  the 
purpose  and  policy  of  the  legislation  can  it  deny  it  validity 
[citing]." 

Nor  are  distinctions  between  individuals  of  one  class  and 
of  another  the  criteria  merely  of  a  classification. 

"The  question  to  be  considered,  however,  is  the  distinction 
between  the  classes  as  classes,  whether  there  are  character* 
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istics  which,  in  a  greater  degree,  persist  through  the  one  class 
than  in  the  other,  which  justify  legal  discrimination  between 
them  [citing].^' 

We  are  of  opinion  that  the  oflBce  and  shop  employees  are 
sufficiently  distinct  in  their  employment  and  relation  to  the 
conduct  of  the  railroad  business  to  justify  the  legislature, 
within  the  field  of  its  discretion  and  with  regard  to  public 
policy,  in  exempting  them  from  tlie  operation  of  the  law. 
Chicago,  K,  £  W.  R.  Co.  v.  Pontius,  157  U.  S.  209,  15  Sup. 
Ct.  585 ;  Minneapolis  &  St  L.  B.  Co.  v.  Eerrick,  127  TJ.  S. 
210,  8  Sup.  Ct.  1176 ;  Callahan  v.  Si.  Louis  M.  B.  T.  B.  Co. 
170  Mo.  473,  71  S.  W.  208;  Pittsburgh,  C,  C.  &  St.  L.  B. 
Co.  V.  Montgomery,  152  Ind.  1,  49  K  E.  582 ;  Georgia  B.  & 
R  B.  Co.  V.  Miller,  90  Ga.  571,  16  S.  E.  939 ;  Atchison,  T. 
&  S.  F.  B.  Co.  V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct.  609 ; 
Employers*  Liability  Cases,  207  TJ.  S.  463,  28  Sup.  Ct.  141. 

It  is  contended  that  the  legislature  intended  to  deprive  the 
courts  of  their  judicial  functions,  as  conferred  on  them  by 
sec.  2,  art  VII,  of  the  state  constitution,  by  the  provisions  of 
subd.  5  of  sec.  1816,  as  amended,  and  to  confer  such  func- 
tions on  juries,  as  they  are  constituted  by  the  state  constitu- 
tion. The  powers  conferred  on  courts  and  juries  by  these 
constitutional  provisions  were  well  defined  in  the  established 
system  of  jurisprudence  in  this  country  at  the  time  of  their 
adoption.  This  court  interpreted  these  constitutional  provis- 
ions as  conferring  on  court  and  jury  those  well-defined 
powers  as  they  existed  and  had  been  repeatedly  exercised  by 
court  and  jury  under  the  common  law.  In  Callanan  v.  Judd, 
23  Wis.  343,  in  speaking  of  the  significance  of  the  phrase 
"judicial  power  as  to  matters  of  law  and  equity,"  employed 
in  the  constitution,  as  applied  to  the  courts,  the  court  de- 
clares : 

"In  actions  at  law  they  had  the  power  of  determining  ques- 
tions of  law,  and  were  required  to  submit  questions  of  fact 
to  a  jury.     When  the  constitution,  therefore,  vested  in  cer- 
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tain  courts  judicial  power  in  matters  at  law,  this  would  be 
construed  as  vesting  such  power  as  the  courts,  under  the  Eng- 
lish and  American  system  of  jurisprudence,  had  always  exer- 
cised in  that  class  of  actions.  It  would  not  import  that  they 
were  to  decide  questions  of  fact,  because  such  was  not  the  ju- 
dicial power  in  such  actions.  And  the  constitution  does  not 
attempt  to  define  judicial  power  in  these  matters,  but  speaks 
of  it  as  a  thing  existing  and  understood." 

See,  also,  Oatman  v.  Bond,  15  Wis.  20;  Klein  v.  ValeriiLS, 
87  Wis.  54,  57  N.  W.  1112;  Janesville  v.  Carpenter,  77  Wis. 
288,  46  N.  W.  128. 

Under  the  system  of  law  as  it  then  existed  it  devolved  on 
the  court  to  determine  the  legal  sufficiency  of  the  evid^ioe 
tending  to  prove  a  fact;  and  when  the  court  had  judicially 
ascertained  that  the  evidence  adduced  tended  to  establish  the 
constituent  facts  of  t^e  matter  at  issue,  it  then  devolved  on 
the  jury  to  determine  whether,  upon  tlie  evidence,  the  fact 
was  satisfactorily  proven.  The  powers  of  the  court  and  jury 
in  the  administration  of  the  law  in  these  respects  were  dis- 
tinct and  well  defined  at  the  time  of  the  adoption  of  our  con- 
stitution and  became  vested  in  the  court  and  juiy  by  its  pro- 
visions. They  cannot  be  abrogated  or  modified  by  legisla- 
tive action  to  the  extent  of  impairing,  in  any  degree,  the  judi- 
cial power,  tinder  the  constitution  courts  have  become 
vested  mth  the  judicial  power  to  determine  the  questions  of 
the  legal  sufficiency  of  the  evidence  to  establish  the  rights  of 
the  parties  at  issue  and  to  apply  the  law  to  the  facts  when 
found,  and  this  power  cannot  be  witiidrawn  from  them  and 
conferred  on  juries. 

Did  the  legislature  intend  by  the  provisions  of  subd.  5  of 
sec  1816,  as  amended,  to  confer  judicial  power,  vested  in 
the  courts  on  the  jury  ?  It  declares :  "In  all  cases  under  this 
act  the  question  of  negligence  and  contributory  negligence 
shall  be  for  the  jury."  In  their  general  sense  the  words  are 
but  a  declaration  of  the  law  as  it  exists,  namely,  that  when 


Digitized  by  VjOOQIC 


9]  JANUAEY  TEEM,  1909.  227 

Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  215. 

the  court  has  found  that  there  is  legal  evidence  tending  to 
show  negligence  or  contributory  negligence,  it  is  for  the  jury 
to  determine  from  the  evidence  adduced  whether  negligence 
or  contributory  negligence  exists.  This  interpretation  of  the 
provision  does  not  make  a  change  in  the  law  and  cannot 
affect  the  rights  of  any  person.  It  is,  however,  asserted  that 
if  the  phraseology  of  this  provision  be  considered  in  connec- 
tion with  other  parts  of  the  law  which  pertain  to  the  duties 
of  the  jury  in  these  cases  and  the  general  purpose  and  object 
of  the  act,  it  is  apparent  that  the  legislature  intended  to 
confer  on  juries  the  judicial  power  to  determine  the  legal 
suflSciency  of  the  evidence  offered  as  tending  to  establish  neg- 
ligence or  contributory  negligence  in  the  case.  It  is  claimed 
that  this  idea  is  supported  by  the  language  of  subd.  3,  de- 
claring: 

'Tji  every  action  to  recover  for  such  injury  the  court'shall 
submit  to  the  jury  the  following  questions:  First,  whether 
tlie  company,  or  any  oflBcer,  agent,  servant  or  employee  other 
than  the  person  injured  was  guilty  of  negligence  directly 
contributing  to  the  injury;  second,  if  that  question  is  an- 
swered in  the  affirmative,  whether  the  person  injured  was 
guilty  of  any  negligence  which  directly  contributed  to  the 
injury;  third,  if  that  question  is  answered  in  the  a£Srmative, 
whether  the  negligence  of  the  party  so  injured  was  slighter 
or  greater  as  a  contributing  cause  to  the  injury  than  that  of 
the  company,  or  any  oflScer,  agent,  servant  or  employee  other 
than  the  person  so  injured;  and  such  other  questions  as  may 
be  necessary." 

We  do  not  find  this  claim  to  be  well  supported,  and  incline 
to  the  view  that  subd.  6  is  merely  declaratory  of  the  law  as  it 
existed.  If,  however,  it  be  assumed  that  the  legislature  in- 
tended to  confer  judicial  power  on  juries,  such  as  we  have 
shown  is  inhibited  by  the  constitution  and  such  as  would  ren- 
der this  subdivision  void,  still  this  view  of  the  subdivision 
does  not  necessarily  render  the  whole  act  void,  for  we  are 
persuaded  that  such  invalid  part  cannot  affect  the  validity  of 
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the  other  parts  of  the  law.  It  is  a  separate  and  distinct  pro- 
vision, and  if  removed  from  the  law  leaves  the  other  sections 
a  complete  and  perfect  regulation  of  the  subject.  It  is  mani- 
fest that  the  other  provisions  regulating  the  rights  and  reme- 
dies of  the  parties  express  the  fundamental  and  dominant 
purpose  of  the  legislature,  and  that  this  part,  if  void,  was  not 
the  compensation  for  or  the  inducement  to  the  enactment  of 
the  valid  portions.  The  provisions  of  subd.  5  cover  an  inde- 
pendent subject,  and  can  be  completely  severed  and  removed 
from  the  other  provisions  without  causing  any  change  in 
them  or  in  their  operative  effect.  Under  such  circumstances 
the  invalid  part  of  a  statute  should  be  dropped  out  and  the 
valid  portions  retained  and  held  effective.  We,  however, 
conclude  that  subd.  6  is  merely  declaratory  of  the  law.  No 
judicial  power  is  therefore  conferred  on  juries,  and  hence  it 
cannot  affect  the  validity  of  the  other  provisions  of  the  law. 
State  ex  rel.  Comi^h  v.  Tuttle,  53  Wis.  45,  9  N.  W.  791 ; 
State  ex  rel.  CJimtdler  v.  Main,  16  Wis.  398 ;  Quiggle  v.  Her- 
man, 131  Wis.  379,  111  N.  W.  479 ;  III  Cent.  B.  Co.  v.  Mc- 
Kendree,  203  U.  S.  514,  27  Sup.  Ct  153. 

The  point  is  made  that  the  provisions  of  subd.  3  and  4 
are  arbitrary  and  discriminatory  in  their  effect,  confer  spe- 
cial favors  on  employees,  and  impose  unjust  burdens  upon 
and  discriminate  against  the  rights  of  railroad  companies,  and 
they  therefore  are  repugnant  to  the  principle  of  equal  pro- 
tection and  due  process  of  law.  The  rights  and  liabilities 
created  by  a  law  fixing  liabilities  for  injuries  to  servants 
through  the  negligence  of  the  railroad  company  or  of  co- 
employees  and  regulating  the  amount  of  recovery  are  within 
the  legislative  power  of  police  regulation,  and  in  the  forego- 
ing and  other  cases  have  been  approved  in  many  respects  as 
appropriate  and  reasonable.  The  necessity  and  reasonable- 
ness and  the  propriety  of  the  regulations  prescribed  all  rest 
in  the  legislative  judgment  to  such  an  extent  that  we  cannot 
say  that  such  authority  has  been  arbitrarily  and  unreasonably 
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exercised  in  the  act  before  U8.  In  Quackenbush  v.  Wis.  & 
M.  B.  Co.  62  Wis.  411,  29  X.  W.  519,  in  passing  upon  the 
validity  of  a  statute  which  excluded  the  defense  of  contribu- 
tory negligence  to  an  action  for  damages  occasioned  through 
the  want  of  fencing  the  railway  right  of  way,  this  court  said : 

"It  is  doubtless  true  that  the  provision  imposes  an  absolute 
liability  in  such  a  case.  It  certainly  excludes  the  defense  of 
contributory  negligence  where  the  corporation  fails  to  per- 
form the  duty  which  the  statute  prescribes  in  the  first  in- 
stance. This  is  in  the  nature  of  a  penalty  for  the  neglect  of 
the  corporation  to  conform  to  a  regulation  which  the  legisla- 
ture seems  to  consider  essential  for  the  protection  of  life  and 
property.  We  think  there  can  be  no  doubt  but  such  laws  fall 
within  the  police  power.  Whether  the  rule  of  absolute  lia- 
bility in  such  a  case  is  founded  in  wisdom  and  sound  public 
policy  is  not  for  the  courts  to  decide." 

See,  also,  QmcJcenbush  v.  Wis.  &  M.  B.  Co.  71  Wis.  472, 
37  N.  W.  837;  Employers'  Liability  Cases,  207  TJ.  S.  463, 
28  Sup.  Ct  141. 

The  provisions  of  subd.  6  are  assailed  as  invalid  upon  the 
ground  that  it  attempts  to  deprive  railroads  of  the  right  of 
liberty  to  contract  with  their  servants  for  exemption  from  the 
liability  imposed  by  the  act.     This  subdivision  enacts  that: 

"No  contract  or  receipt  between  any  employee  and  a  rail- 
road company,  no  rule  or  regulation  promulgated  or  adopted 
by  such  company,  and  no  contract,  rale  or  regulation  in  re- 
gard to  any  notice  to  be  given  by  such  employee  shall  exempt 
such  corporation  from  the  full  liability  imposed  by  this  act" 

The  railroad  employers'  liability  act  of  1876  (ch.  173, 
Laws  of  1875),  considered  in  Ditbemer  v.  C,  M.  &  St.  P.  B. 
Co.  47  Wis.  138,  2  K  W.  69,  provided  that  no  contract,  rule, 
or  regulation  between  an  employee  and  the  company  for  ex- 
empting the  company  from  the  liability  imposed  should  be 
effective  as  between  the  parties.  These  provisions  have  ob- 
tained substantially  as  part  of  the  law  during  the  periods  the 
various  statutes  on  the  subject  have  been  in  force.  The  pur- 
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pose  of  these  provisions  obviously  is  to  prohibit  the  company 
from  effecting  an  abrogation  of  the  liabilities  created  by  the 
statute  and  to  preserve  these  rights  for  the  benefit  of  the  em- 
ployees. The  legislature  having  created  a  right,  it  may, 
within  its  discretion,  make  provision  against  the  deprivation 
and  the  impairment  of  the  benefits  arising  under  it,  if  in  so 
doing  the  interested  parties  are  not  deprived  of  some  consti- 
tutional right  or  privilege.  The  claim  that  the  statute  is  an 
interference  with  the  companies'  constitutional  right  of  lib- 
erty of  contract  does  not  give  effect  to  important  limitations 
on  that  right  which  are  fully  established  in  the  adjudica- 
tions. In  Friable  v.  U.  8.  157  U.  S.  160,  15  Sup.  Ot  586, 
the  court  states: 

"While  it  may  be  conceded  that,  generally  speaking,  among 
the  inalienable  rights  of  the  citizen  is  that  of  the  liberty  of 
contract,  yet  such  liberty  is  not  absolute  and  universal.  It  is 
within  the  undoubted  power  of  government  to  restrain  some 
individuals  from  all  contracts,  as  well  as  all  individuals  from 
some  contracts.  It  may  deny  to  all  the  right  to  contract  for  the 
purchase  or  sale  of  lottery  tickets ;  to  the  minor  the  right  to  as- 
sume any  obligations,  except  for  the  necessaries  of  existence ; 
to  the  common  carrier  the  power  to  make  any  contract  releas- 
ing himself  from  negligence,  and  indeed  may  festrain  all  en- 
gaged in  any  employment  from  any  contract  in  the  course  of 
that  employment  which  is  against  public  policy.  The  pos- 
session of  this  power  by  government  in  no  manner  conflicts 
with  the  proposition  that,  generally  speaking,  every  citizen 
has  a  right  freely  to  contract  for  the  price  of  his  labor,  serv- 
ices, or  property."  See,  also,  Patterson  v.  Bark  Eudora,  190 
U.  S.  169,  23  Sup.  Ct.  821. 

This  clearly  recognizee  the  power  of  the  legislature  to  re- 
strict the  right  of  abrogating  by  contract  the  duty  or  to  im- 
pair the  benefit  created  by  it  To  deny  the  legislature  this 
power  would  result  in  a  denial  to  it  of  power  to  prohibit 
persons  from  contracting  against  what  it  declares  to  be  pub- 
lic policy.  In  the  following  cases  the  power  of  the  legisla- 
ture to  restrict  the  liberty  of  contracting  respecting  rights 
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created  by  it,  which  in  their  nature  and  origin  were  akin  to 
the  rights  created  by  the  statute  before  us,  was  upheld: 
Holden  v.  Hardy,  169  TJ.  S.  366,  18  Sup.  Ct  383;  Frisbie 
V.  U.  S.,  supra;  Smiley  v.  Kansas,  196  XJ.  S.  447,  25  Sup. 
Ct  289;  State  v.  Brovm  &  8.  Mfg.  Co.  18  R.  I.  16,  25  Atl. 
246 ;  KnoxvUle  I.  Co.  v.  Harbison,  183  U.  S.  13,  22  Sup.  Ct. 
1;  Kilpairich  v.  0.  T.  B.  Co.  74  Vt  288,  52  Atl.  531;  Mc- 
Quire  v.  C,  B.  &  Q.  B.  Co.  131  Iowa,  340,  108  N.  W.  902. 

It  is  manifest  from  these  adjudications  that  the  object  of 
the  law  in  creating  these  liabilities  is  a  subject  of  police  regu- 
lation, not  only  for  the  benefit  of  employees,  but  also  for  the 
protection  of  life,  person,  and  property,  and  therefore  it  has 
its  reason  and  foundation  in  public  necessity  and  policy. 
The  provisions  of  subd.  6  under  this  doctrine  do  not  unduly 
infringe  appellant's  right  of  liberty  of  contract.  The  inhi- 
bition is  a  proper  regulation  to  secure  the  benefits  of  the 
rights  created,  and  serves  to  promote  the  security  of  the  pub- 
lic by  causing  a  more  careful  selection  of  competent  servants 
and  an  improved  enforcement  of  their  duties. 

We  do  not  find  that  the  provisions  of  subd.  8  of  the  act  are 
involved  in  the  determination  of  this  case,  aside  from  its 
bearing  on  the  validity  of  the  other  parts  of  the  act.  This 
subdivision  seeks  to  extend  the  rights  and  liabilities  created 
by  the  act  to  injuries  in  other  states  under  contracts  made  in 
this  state  with  employees.  We  are  persuaded  that  the  sub- 
division deals  with  a  subject  wholly  independent  of  the  other 
parts  of  the  act  and  severable  from  them.  We  discover  no 
grounds  for  saying  that  this  section  was  designed  as  compen- 
sation for  or  inducement  to  the  enactment  of  the  other  parts, 
and  that  the  legislature  would  not  have  enacted  the  other 
parts  witliout  it.  Under  these  circumstances  it  does  not  af- 
fect the  valid  parts  of  the  law.  Hence  we  need  not  pass  on 
the  question  of  its  validity  in  this  case  and  therefore  we  leave 
it  undecided. 

The  allegations  show  that  the  plaintiff  was  an  employee  of 
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the  defendant  and  that  he  was  not  working  in  a  shop  or  office 
at  the  time  he  sustained  the  injury.  It  is  alleged  that  his 
injuries  were  sustained  while  engaged  in  the  line  of  his  duty 
and  that  they  were  caused  by  the  negligence  of  other  em- 
ployees of  the  defendant  while  in  the  discharge  of  their  du- 
ties. The  facts  alleged  are  sufficient  to  state  a  cause  of  ac- 
tion under  the  statutes. 

By  the  Court. — The  order  appealed  from  is  affirmed. 

The  following  opinion  was  filed  February  5, 1909 : 

Mabshall,  J.  {dissenting) .  The  most  important  judicial 
authority  lodged  in  this  court  is  that  of  passing  upon  the  va- 
lidity of  legislative  enactments.  That  great  power  is  given 
to  the  court  by  the  constitution,  as  definitely,  if  not  as  ex- 
pressly, aj9  power  is  given  to  the  legislature  to  enact  laws. 
In  its  special  field  the  court  is  absolutely  independent  It  is 
answerable  only  to  the  people  as  their  will  is  seen  in  the 
fundamental  law.  The  power  is  not  discretionary,  now  to 
be  exercised  and  then  not  to  be,  according  as  mere  expediency 
may  seem  to  dictate.  It  is  obligatory  in  character  as  to  every 
situation  legitimately  invoking  its  activity.  It  must  be  jeal- 
ously guarded  and  courageously  vindicated  upon  all  proper 
occasions,  if  our  constitutional  system  of  liberty  is  to  endure. 

Those  who  are  wont  to  regard  activity  of  the  court's  power 
mentioned  as  an  unwarrantable,  or  at  least  a  regrettable,  in- 
terference with  legislative  authority,  evince  want  of  compre- 
hension of  our  system  of  government  or  want  of  appreciation 
of  the  broad  scope  of  those  constitutional  limitations  designed 
to  guard  at  all  points  every  individual  in  the  enjoyment  of 
every  right  essential  to  those  fundamentals:  "life,  liberty, 
and  the  pursuit  of  happiness"  for  which  "governments  are 
instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed." 

The  importance  of  our  constitutional  restraints  and  the 
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high  prerogative  power  of  applying  them,  is  as  progressive  as 
is  the  need  for  regulation,  to  the  end  that  such  regulation 
may  not  overleap  its  legitimate  boundaries  and  enter  the  do- 
main of  the  destructive.  It  will  be  a  sorry  day  for  our 
country  when  the  time  comes,  if  it  ever  does, — ^let  ns  hope 
and  believe  that  it  never  will, — that  the  invincible  weapon — 
the  constitution, — ^vitalized  by  an  independent  and  fearless 
judiciary,  shall  not  efficiently  bar  excursions  into  the  domain 
of  unbridled  interference  with  individual  rights. 

If  that  is  more  important  to  any  one  element  in  society 
than  to  another,  it  is  the  weakest,  hence  the  most  helpless. 
So  it  is  of  the  highest  importance  to  the  public,  and  particu- 
larly to  the  most  humble  portion  thereof,  that  courts  should 
grapple,  willingly  and  effectively,  with  every  question  pre- 
sented for  solution  involving  validity  of  legislation  on  con- 
stitutional grounds. 

How  wisely  the  fathers  must  have  looked  into  the  future, 
when — ^with  the  evident  purpose  of  their  language  being  re- 
garded as  a  command  from  the  body  of  the  people  to  all  in 
authority,  so  long  as  the  constitution  should  endure — ^they 
penned  the  words :  "The  blessings  of  a  free  government  can 
only  be  maintained  by  a  firm  adherence  to  justice,  modera- 
tion, temperance,  frugality  and  virtue,  and  by  frequent  re- 
currence to  fundamental  principles.*' 

The  saying  that  the  court  of  last  resort  should  willingly 
apply  the  test  of  constitutional  limitations,  is  not  to  be  taken 
as  suggesting  judicial  desire  or  haste  to  declare  that  not  law 
which  has  the  form  of  law.  In  no  case  should  the  court  en- 
ter upon  any  doubtful  ground.  It  should  accord  to  the  co- 
ordinate department  the  highest  consideration,  not  condemn- 
ing its  action  so  long  as  any  reasonable  basis  can  be  discov- 
ered for  upholding  it,  but  if  none  can  be  discovered,  not  hesi- 
tating to  put  the  stamp  of  judicial  disapproval  upon  it. 

The  proper  attitude  indicated  deserves,  and  will  doubtless 
receive,  in  the  end  at  least,  the  approbation  of  the  people  by 
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whom  all  power  was  delegated.  The  judicial  disapproval 
does  not  nullify  law,  as  the  inconsiderate  would  say.  It 
merely  evidences  that  what  is  clothed  in  the  mere  habili- 
ments of  law  is  not  law  at  all. 

Those  principles,  more  often  declared  in  recent  years  than 
formerly,  are  not  new.  They  were  laid  down  by  Chief  Jus- 
tice Marshall  in  Marhury  v.  Madison^  1  Cranch,  137,  and 
other  cases,  where  that  eminent  jurist,  in  the  early  days 
of  our  constitutional  system,  gave  thereto  that  vitality  essen- 
tial to  its  efficiency.     He  said  for  the  court : 

"This  original  and  supreme  will  organizes  the  government^ 
and  assigns  to  different  departments  their  respective  powers. 
.  .  .  Those  who  framed  written  constitutions  contemplated 
them  as  forming  the  fundamental  and  paramount  law  of  the 
nation,  and  consequently  the  theory  of  every  such  govern- 
ment must  be,  that  an  act  of  the  legislature  repugnant  to  the 
constitution  is  void.  ...  It  is  emphatically  the  province 
and  duty  of  the  judicial  department  to  say  what  the  law  is. 
...  If  then  courts  are  to  regard  the  constitution;  and  the 
constitution  is  superior  to  any  ordinary  act  of  the  legislature ; 
the  constitution,  and  not  such  ordinary  act,  must  govern  the 
case  to  which  they  both  apply." 

The  idea  "that  courts  must  close  their  eyes  on  the  con- 
stitution and  see  only  the  law"  would  give  to  "the  legislature 
a  practical  and  real  omnipotence  with  the  same  breath  which 
professes  to  restrict  their  powers  within  narrow  Jimits.  .  .  ." 
That  it  "would  reduce  to  nothing  what  we  have  deemed  the 
greatest  improvement  on  political  institutions — a  written 
constitution — would  of  itself  be  sufficient,  in  America  where 
written  constitutions  have  been  viewed  with  so  much  rever- 
ence, for  rejecting  the  construction." 

The  foregoing  observations  are  not  indulged  in  because  of 
any  thought  that  my  brethren,  in  this  case,  not  appreciating 
the  principles  stated,  have  unduly  bowed  to  legislative  au- 
thority, paying  too  much  heed  to  its  judgment  as  to  that  rea- 
sonableness which  must  be  regarded  as  the  infallible  test  of 
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legitimacy  of  a  police  regulation.  They  have  set  the  proper 
standard  in  that  regard,  but  failed,  in  my  humble  opinion, 
respecting  the  question  of  fact  as  to  what  is  reasonable  be- 
yond any  fair  doubt,  basing  their  conclusion  on  misapprehen- 
sion of  the  bearing  of  decided  cases. 

If  this  case  could  rest  on  the  mere  question  of  abstract 
right,  from  high  moral  ideals  as  to  whether  a  person  who  is 
injured  in  the  giawt-public  work  of  operating  a  railroad 
should  have  his  loss  charged  up  to  the  industry  as  a  whole,, 
and  so  added  to  the  cost  of  things  to  be  consumed  in  the  ac- 
tivities of  life,  no  one  would  be  more  ready  to  take  the  side- 
of  the  injured  than  the  writer.  Why  such  losses  from  an 
economic  standpoint,  and  a  humane  view  as  well,  regardlesa 
of  any  question  of  negligence,  should  not  be  treated  as  legiti- 
mate elements  of  the  cost  of  production  and  distribution  of 
products  for  human  consumption,  would  be  hard  to  say,  sat- 
isfactorily, if  at  all.  The  question  here  is  not  what  ought  to- 
be  or  might  be  under  a  different  system  than  that  of  imposing 
liability  for  losses  to  employees  through  accidental  injuries 
upon  the  nearest  employers,  but  what  is  legitimate  under  the 
present  system.  My  general  observations  are  to  meet  the  pre- 
judice which  I  conceive  exists  in  nonjudicial  fields  against 
limiting,  by  judicial  disapproval,  the  extent  of  that  system, 
upon  constitutional  groimds,  showing  that  when  duty  calls 
for  such  disapproval  there  is  no  field  of  discretion  within 
which  the  judge  can  operate,  though,  in  the  individual  case 
and  all  of  its  dass,  one  might  wish  for  a  system  whereby  the 
wounds  of  all  the  injured  could  be  healed  and  the  road  now 
so  broad  and  so  frequently  traveled  to  the  zone  of  want,  could 
be  absolutely  abolished. 

The  first  question  as  to  the  constitutionality  of  the  act  of 
1907  arises  under  the  opening  part  of  sec.  1816  and  subd.  1, 
2,  and  9,  quoted  in  the  court's  opinion,  imposing  extraordi- 
nary liability  upon  every  railroad  company  for  injuries  "to 
any  of  its  employees,"  regardless  of  the  branch  of  service  in 
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which  they  may  be  engaged,  except  "employees  working  in 
shops  or  oflSces."  I  make  no  question  but  that  there  may  be 
classification  as  to  risks  and  radical  changes  in  common-law 
liabilities  as  to  members  of  a  particular  class,  but  is  a  classi- 
fication of  employees  of  railroads  proper  which  entirely 
ignores  hazards  peculiar  to  railroads,  by  including  in  the 
special  group  all  persons  engaged  in  cutting  grass  upon  the 
Tailroad  right  of  way,  or  building  fences,  or  building  bridges, 
or  doing  work  of  construction  and  engineering,  or  providing 
supplies,  such  as  ties  and  many  other  things  that  might  be 
mentioned,  even  employees  in  any  subsidiary  business  that 
might  be  carried  on  in  aid  of  the  railroad  business,  an  army 
of  persons  in  the  aggregate,  having  no  connection  whatever 
with  the  operating  feature  of  a  railroad,  which  only  is  char- 
-acterized  by  special  railroad  risks,  and  excluding  shop  em- 
ployees who  are  exposed  to  quite  as  much  hazard  of  personal 
injury,  and  office  employees  who  are  as  much  exposed  as 
many  of  the  included  subclasses  ?  Is  the  mere  character  of 
the  employer,  by  itself,  a  basis  for  classification,  even  then  ex- 
'  eluding  a  large  subclass  of  employees  laboring  within,  to  some 
extent,  the  zone  of  special  hazard,  and  including,  as  stated, 
an  army  of  others  as  far  removed  from  any  special  risk  as 
employees  in  any  ordinary  business  ?  True,  the  doctrine  of 
classification  has  been  carried  by  courts  so  far  that  the  dis- 
tinction between  special  and  general  legislation  is  very  hard 
to  discover,  largely  nullifying  the  safeguards  against  unequal 
legislation,  but  is  it  true  that  so  arbitrary  a  classification  as 
we  have  to  deal  with  here  is  legitimate,  under  even  the  very 
liberal  rules  we  have  adopted  ? 

If  we,  instead  of  tying  closely  to  some  definite  rule,  look  to 
delusive  expressions  used  in  precedents  here  and  there  out- 
side this  state,  not  following  their  history  back  to  discover 
what  they  are  worth  by  the  light  of  the  real  groundwork  upon 
which  they  are  based,  and  being  governed  by  such  ground- 
work rather  than  such  expressions,  which,  looked  at  by  them- 
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selves,  would  seem  to  have  been  used  unconscious  of  the  real 
premises,  there  will  be  no  escape  from  a  condition  of  '^classi- 
fication  run  mad"  which  means,  in  practical  effect,  no  classi- 
fication at  all  along  definite  lines,  and  the  equality  clauses  of 
our  constitution,  state  and  national,  designed  to  prevent  class 
legislation,  in  the  special  sense,  will  be  of  no  practical  effect 
whatever. 

True,  courts  have  laid  down  as  limitations  of  the  power  of 
classification  these  rules: 

1.  Classification  cannot  be  arbitrary.  It  must  be  based 
upon  substantial  distinction  which  makes  one  class  really  dif- 
ferent from  another. 

2.  The  classification  must  be  germane  to  the  purpose  of  the 
law. 

3.  The  classification  must  not  be  based  upon  existing  cir- 
cumstances only,  so  as  to  preclude  the  class  opening  to  let  in 
or  let  out  members. 

4.  The  law  must  apply  equally  to  members  of  each  class. 

5.  The  characteristics  of  each  class  must  be  so  far  differ- 
ent from  those  of  others  as  to  reasonably  suggest  at  least  the 
propriety,  having  r^ard  for  the  public  good,  of  substantially 
different  legislation  therefor.  State  ez  rel.  Risch  v.  Trus- 
tees, 121  Wis.  44,  98  K  W.  954;  Bingham  v.  Milwaukee  Co. 
127  Wis.  344,  106  K  W.  1071;  Bloomer  v.  Bloomer,  128 
Wis.  297,  107  N.  W.  974. 

In  applying  these  rules  I  fully  appreciate  they  furnish 
only  a  very  general  test  of  what  is  legitimate,  but,  neverthe- 
less, they  are  quite  as  certain  a  guide  as  this  or  any  other 
court  has  been  able  to  formulate.  Obviously,  as  has  been 
often  said,  whether  any  particular  situation  falls  within  their 
boundaries  is  a  question  of  fact,  and  is,  as  well  as  the  ques- 
tion of  necessity  or  propriety  of  any  proposed  regulation,  pri- 
marily for  legislative  solution,  subject  to  interference  by  ju- 
dicial authority  only  upon  its  appearing  beyond  all  reasonable 
doubt  that  the  boundaries  of  reasonableness  have  been  over- 
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stepped.  But  the  fact  that  the  rules  stated  furnish  only  a 
general  test,  and  that  no  better  can  be  formulated,  and  the 
great  importance  of  not  extending  the  doctrine  of  classifica- 
tion beyond  Intimate  boundaries  so  as  to  practically  nullify 
the  safeguards  against  unequal  legislation, — ^render  it  highly 
important  that  such  general  rules  should  be  given  a  pretty 
definite  and  certain  meaning,  not  to  be  regarded  as  elastic; 
leaving  only  questions  of  fact  to  be  determined  as  regards 
whether  a  given  situation  falls  within  or  without  the  general 
Bcope. 

We  also  fully  recognize  that  while  classification  must  not 
be  arbitrary,  that  has  reference  to  the  principles  embodied  in 
the  rules,  not  to  the  boundary  of  any  particular  class.  That 
must,  of  necessity,  be  definite  and  in  that  sense  arbitrary. 

Again,  we  fully  appreciate  that  the  rule  that  classification 
must  be  based  upon  characteristics  making  the  particular 
group  so  far  different  from  others  as  to  reasonably  suggest 
need  for  or  propriety  of  special  legislative  treatment,  has  ref- 
erence to  the  group  as  such,  regardless  of  whether  each  and 
every  subject  within  the  group  has  such  characteristics  to  the 
same  degree  as  every  other  subject,  or  not  But  the  domi- 
nant feature  in  some  perceptible  d^ree  must  affect  substan- 
tially all.  As  said  in  Nichols  v.  Walter,  37  Minn.  264,  33 
N.  W.  800,  and  often  quoted  with  approval  here : 

There  must  be  "some  apparent  natural  reason — some  rea- 
€on  suggested  by  necessity,  by  such  a  difference  in  the  situ- 
ation and  circumstances  of  tiie  subjects  placed  in  different 
classes  as  suggests  the  necessity  or  propriety  of  different  legis- 
lation with  respect  to  them." 

So  the  general  rules  often  stated,  in  substantially  the  same 
language,  might  well  be  extended  by  these  explanatory  rules 
which,  in  the  cases  referred  to  and  many  others,  have  become 
as  well  understood  as  those  reduced  to  set  forms  of  expression. 

6.  Rules  1  to  6  do  not  constitute  a  definite  test  of  legiti- 
macy of  classification  except  as  to  general  characteristics, 
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leaving  the  question  as  to  whedier  any  given  situation  falls 
within  their  boundaries  or  not,  matter  of  fact. 

7.  Whether,  upon  the  facts  of  any  particular  situation,  it 
falls  within  the  boundary  of  the  rules  for  classification,  is 
primarily  for  the  legislature,  subject  to  judicial  disapproval 
for  unreasonableness  beyond  any  fair  doubt 

8.  The  rule  that  classification  must  not  be  arbitrary  refers 
to  the  group  as  such,  not  to  differences  in  degree  in  which  the 
individuals  of  the  group  are  affected  by  the  special  circum- 
stances calling  for  the  classification. 

There  is  this  further  principle  to  be  observed  in  dealing 
with  this  subject  which,  for  the  purpose  of  having  a  reason- 
ably complete  code,  so  to  speak,  for  testing  any  legislative  en- 
actment, challenged  as  invading  the  equality  clauses  of  na- 
tional or  state  constitutions,  may  well  be  stated. 

9.  In  classification  for  the  purpose  of  legislative  treat- 
ment under  the  police  power,  it  is  a  judicial  f  imction  to  deter- 
mine whether  the  particular  subject  is  within  the  police 
power,  also  whether  the  act  has  a  real  relation  to  the  subject 
it  ostensibly  deals  with,  and  whether  the  manner  of  treatment 
is  unquestionably  imreasonable.  State  v.  Bedmon,  134  Wis. 
89,  114  N.  W.  137;  Bormett  v.  Vallier,  136  Wis.  194,  116 
K  W.  886 ;  Lawton  v.  Steele,  152  U.  S.  133, 14  Sup.  Ct  499. 

Having  placed  before  us  pretty  fully,  it  is  thought,  the 
principles  by  which  the  law  in  question  must  be  squared  as 
regards  whether  it  transcends  constitutional  limitations,  let 
us  proceed  to  make  the  measurements.  I  choose  to  test  the 
enactment  in  the  first  instance,  at  least,  by  principles,  not  by 
mere  precedents,  which  latter  method,  as  before  indicated,  in 
case  of  failure  to  fully  analyze  the  examples,  is  liable  to  lead 
one  astray.  That  liability,  I  am  constrained  to  believe,  is 
what,  in  the  main,  in  this  instance,  has  led  my  brethren  to 
the  conclusion  embodied  in  the  judgment  from  which  I  dis- 
sent 

The  purpose  of  the  law  was  to  promote  public  safety  botli 
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as  regards  patrons  of  railway  companies  and  the  servants  of 
such  companies,  and  that  satisfies  the  ninth  rule  as  to  one 
feature,  to  wit:  that  as  to  whether  it  is  within  the  police 
power,  unless  the  manner  of  treatment  is  clearly  unreason- 
able. 

The  law  applies  equally  to  all  subjects  within  the  class,, 
and  the  class  is  not  fixed  so  as  to  prevent  opening  to  let  in  or 
let  out  members,  satisfying  the  third  rule. 

Now  how  about  substantial  distinctions  between  the  par- 
ticular class  and  others  under  the  first  rule,  and  such  differ- 
ences in  situations  and  circumstances  of  subjects  within  such 
class,  satisfying  the  first  and  fifth  rules?  In  considering 
tliis  we  necessarily  blend  the  domain  of  discussion  with  the 
eighth  rule,  that,  while  the  boundaries  of  the  class,  as  a  whole, 
must  be  arbitrary,  and  the  differences  in  situation  between 
the  subjects  within  the  class  and  those  without  must  be  sig^ 
nificant,  the  classification  must  not  be  arbitrary  as  regards, 
extending  it  to  classes  of  individual  subjects  not  in  any  de- 
gree affected  by  the  particular  situation  or  circumstances 
forming  the  basis  upon  which  the  classification  is  grounded,^ 
though  the  degree  of  affection  as  to  individual  subjects  may 
widely  differ.  These  three  rules,  the  first,  the  fifth,  and  the 
eighth,  and  also  the  second,  form  one  general  field  which  may 
vrell  be  treated  as  such,  since  the  domain  of  each  rule  so  blends 
with  that  of  the  others  as  to  render  segregation  for  more  par- 
ticular analysis  liable  to  confuse. 

The  purpose  as  stated  is  public  safety,  the  term  ''public 
safety  being  used,  as  indicated,  with  reference  to  the  par- 
ticular body  of  employees  and  those  they  indirectly  serve  j 
the  patrons  of  the  employers.  Is  it  germane  to  such  purpose 
to  extend  the  classification,  not  incidentally,  but  substan- 
tially, to  put  it  not  too  strongly,  manifestly,  to  a  very  large 
degree  beyond  the  field  of  special  hazard  in  view  in  the  pur- 
pose to  conserve  public  safety,  giving  special  benefit  to  an 
army  of  employees  not  affected  at  all  by  such  special  hazard 
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or  having  to  do  at  all  with  such  hazard  as  regards  patrons 
of  the  service  and  laying  upon  employers  burdens  accord- 
ingly ?  Face  the  rule  that  the  difference  in  situation  calling 
for  the  special  treatment  must  pervade  the  class,  not  with 
equal  d^ree  as  to  each  member  thereof,  but  to  some  extent 
as  to  substantially  all,  keeping  in  mind  and  giving  due  weight 
to  the  impracticability  of  fencing  the  class  about  so  accurately 
as  to  exclude  every  one  not  affected  in  any  degree  by  the  spe- 
cial hazard  and  include  every  one  so  affected.  How  can  the 
whole  be  substantially  pervaded  by  the  special  circumstances 
if  a  very  large  proportion  of  the  employees  are  not  affected 
at  all  ?  To  affirm  that  it  can,  is  to  indulge,  in  my  judgment, 
in  a  plain  contradiction.  So  plain  does  it  appear,  as  an  origi- 
nal proposition,  that  I  cannot  perceive  how  one  could  venture 
to  assert  the  contrary  and  ground  a  judicial  decision  upon  it. 

The  mistake  of  my  brethren  at  this  point,  as  I  view  the 
matter,  is  in  testing  the  law  by  the  second  rule  with  reference 
to  the  mere  classification  of  the  employees,  instead  of  the  busi- 
ness they  are  engaged  in.  If  a  mining  company  conducts  a 
store,  a  farm,  and  other  industries,  subsidiary  to  the  primary 
business,  in  which  subsidiary  employments  the  hazards  of 
personal  injury  are  no  greater  than  like  employment  by  pri- 
vate individuals  or  corporations,  yet  the  niunber  of  the  em- 
ployees therein  constitutes  as  large  a  proportion  of  the  whole, 
perhaps,  as  the  number  in  the  specially  hazardous  branch, 
would  a  classification  as  regards  extraordinary  liability  of  the 
employer  for  personal  injuries  to  employees,  including  all 
the  subsidiary  employments,  be  germane  to  a  law  having  for 
its  purpose  public  safety  as  regards  extraordinary  hazard  of 
mining?  The  negative  seems  so  plain  as  to  be  beyond  pos- 
sible question. 

Does  not  the  illustration  exactly  fit  the  case  in  hand  and 
condemn  the  classification  attempted  ?  The  special  situation 
and  circumstances  of  railroad  employment  having  to  specially 
do  with  public  safety,  is  confined  to  the  operating  department 
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in  the  moving  of  cars  and  trains  or  work  around  them,  or 
upon  the  track,  or  in  some  way  so  as  to  come,  to  some  percep- 
tible degree,  within  the  zone  of  special  risk,  because  of  being 
more  than  ordinarily  within  the  reach  of  those  physical  situ- 
ations to  which  railroad  perils,  as  ordinarily  specialized,  are 
incident. 

The  difficulty,  under  the  act  before  us,  is  not  that  the  large 
number  of  employees  outside  the  special  zone  of  hazard  are 
not  affected  in  the  same  degree  by  the  special  circumstances 
as  those  within,  but  is  that  they  are  not  affected  thereby  at 
all,  thus  rendering  the  inclusion  of  them  within  the  group  re- 
ceiving special  protection  for  the  public  benefit,  manifestly 
arbitrary,  and  the  ostensible  purpose  to  promote  the  public 
welfare  a  subterfuge  for  the  actual  purpose  of  extending  a 
special  privilege  to  a  large  number  of  persons  without  any 
legitimate  conmion  basis  theref(jr. 

At  this  point  we  may  well  note  that  the  ostensible  purpose 
of  a  law  does  not  govern  at  all  in  testing  it  by  constitutional 
limitations.  The  court  may,  yea  it  is  its  duty,  to  look  behind 
the  mere  veil  of  any  law  which  may  appear  legitimate,  and 
if,  in  its  substance,  it  is  bad,  to  characterize  it  by  its  sub- 
stance, not  by  its  pretensa  Mugler  v.  Kansas,  123  U.  S. 
623,  661,  8  Sup.  Ct.  273 ;  Matter  of  Jacobs,  98  K  Y.  98, 
110;  State  v.  Redmon,  134  Wis.  89,  114  K  W.  137. 

If  anything  more  was  needed  to  demonstrate,  on  principle, 
that  the  classification  is  purely  arbitrary  and  so  not  germane 
to  the  purpose  to  conserve  public  safety,  it  is  furnished  in  the 
exclusion  of  shop  and  office  employees.  Shop  employees  who, 
by  common  knowledge,  form  a  very  large  subclass,  are  in  some 
degree  within  the  zone  of  special  hazard.  The  repair  of  lo- 
comotives, testing  them  for  suitableness  for  the  service,  and 
the  performance  of  other  shop  duties  that  might  be  men- 
tioned, require  service  to  quite  a  degree  within  the  zone  of 
special  hazard. 

Upon  what  ground  was  this  large  subclass  of  employees  ex- 
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eluded  from  the  peculiar  benefits  of  the  enactment,  and  other 
large  classes,  entirely  removed  from  the  zone  of  special  haz- 
ard, included?  I  have  searched  in  vain  for  any  possible 
legitimate  ground  therefor  and  so  been  forced  to  the  conclur 
sion  that  the  exclusion  was  purely  arbitrary  and  probably  un- 
mindful of  the  constitutional  restraints  involved. 

Of  course,  the  foregoing  condemnation  could  be  easily 
avoided  so  as  to  save  the  law  if  it  were  subject  to  construction 
and  could  be  held  as  intended  to  apply  only  to  employees 
within  the  field  of  special  hazard,  but  that  has  been  rejected, 
necessarily,  by  the  judgment  of  the  court  in  holding  that 
plaintiff,  a  mere  fence  builder,  is  in  the  class  affected  favor- 
ably by  the  law. 

My  brethren  treat  quite  cursorily  the  feature  of  the  law 
last  discussed  and  say  "shop  and  ofiice  employees"  were  ex- 
cluded because  not  within  "the  unusual  dangers  and  hazards 
of  the  business."  How  can  we  say  that,  when  the  special 
danger  in  a  large  degree  by  common  knowledge  does  extend 
to  such  employees  ?  Again,  how  can  one  say  that  and  in  the 
same  breath  justify  the  inclusion  of  many  other  subclasses  of 
employees,  including  fence  builders,  manifestly  not  exposed 
to  the  special  dangers  at  aU  {  I  confess  I  do  not  understand 
the  logic. 

Again,  my  brethren,  it  seems,  endeavor  to  escape  from  the 
dilemma  the  shop  employee  feature  of  the  law  presents,  no^ 
withstanding  the  doubtful  justification  I  have  referred  to,  by 
asserting  that  if  the  subclass  were  improperly  excluded  that 
would  not  invalidate  the  classification ;  resting  on  that  mere 
assertion  and  a  reference  without  comment  to  State  v.  Evwns, 
130  Wis.  381,  110  K  W.  241. 

I  confess  inability  to  discover  anything  in  that  case  war- 
ranting the  reference.  The  court  there  merely  laid  down  the 
principle  that,  in  case  of  the  establishment  of  a  boundary  line 
of  classification  with  general  characteristics  of  those  on  the 
side  excluded  from  the  special  rights  granted  or  duties  im- 
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posed,  differing  from  those  included,  warranting  the  segrega- 
tion, the  fact  of  some  excluded  being  as  worthy,  or  as  much 
in  duty  bound  to  bear  the  special  burden,  as  those  on  the  other 
side,  does  not  militate  against  the  legitimacy  of  such  line. 
Here  the  case  is  far  different.  The  general  character  of  the 
excluded  subclass,  not  mere  exceptional  instances,  calls  for 
tlie  special  legislative  treatment,  quite  as  clearly  as  members 
of  the  included  class,  taken  as  a  whole.  The  decision  of  the 
case,  as  I  read  it,  condemns  rather  than  supports  the  court's 
conclusion.  It  clearly  is  to  the  effect  that  the  special  class 
need  not  include  all  affected  to  any  degree  by  the  peculiar 
characteristics,  but  it  must  do  so  as  far  as  practicable,  and  a 
plain  unnecessary  inclusion  of  a  subclass  not  so  affected  and 
exclusion  of  a  subclass  so  affected  is  fataL  The  language  of 
the  opinion  is : 

"It  is  suggested  that  this  exemption  is  improper  because 
these  employees  may  be  subjected  to  hazards  or  perils  equally 
dangerous  to  those  to  which  other  employees  are  subjected. 
.  .  .  That  would  not  invalidate  the  classification." 

It  will  be  noted  that  the  court's  logic  is  not  confined  to  an 
excluded  class,  having  now  and  then  a  member  on  an  equality 
with  members  of  the  included  class,  but  to  an  excluded  entire 
subclass  of  a  general  group,  composed  of  men  on  the  same 
plane,  generally,  as  the  common  mass.  It  seems  that,  on 
more  mature  consideration,  my  brethren  would  not  wish  to 
adhere  to  their  logic.  Would  it  be  legitimate  to  legislate 
specially  for  all  cities  of  the  third  class,  except  one  or  more 
s])ecially  named,  or  all  cities  having  a  population  of  10,000 
people  except  one  or  several  specially  excepted?  Certainly 
not,  on  the  most  familiar  principles  of  constitutional  classifi- 
cation. Otherwise  room  for  that  special  legislation  which 
is  illegitimate  would  be  so  broad  as  to  nullify  completely  the 
fundamental  law  as  to  equality. 

I  have  thus  shown,  it  seems,  that  the  law  in  question 
plainly  offends  against  governing  principles.  Adjudications 
elsewhere  which  run  counter  thereto  should  not 
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The  principles,  not  the  adjudications  inconsistent  therewith, 
should  prevail.  The  correct  rule,  as  I  understand  it,  is  to 
make  use  of  precedents  to  illustrate  principles,  not  to  avoid 
tliem.  ^^^len  the  principles  and  the  precedents  conflict  it  is 
the  latter,  not  the  former,  which  should  give  way.  I  say  this 
conceding  for  the  purpose  thereof  that  the  authorities  upon 
which  the  court  rely  are  out  of  harmony  with  the  principles, 
but  such  want  of  harmony  will  disappear  as  we  proceed,  and 
disappear  in  favor  of  my  dissent 

There  is  no  precedent  in  our  adjudications  out  of  harmony 
with  my  conclusion.  If  it  were  otherwise,  I  would  not  hesi- 
tate to  contend  wdth  the  doctrine  of  stare  decisis  in  order  to 
uphold  the  principles.  Which  would  have  to  give  way  would 
be  governed  very  much  by  circumstances  imnecessary  to  dis- 
cuss. 

The  only  case  referred  to  on  the  subject  discussed,  decided 
by  this  court,  is  Ditbemer  v.  C,  M.  &  St.  P.  R.  Co.  47  Wis. 
138,  2  If .  W.  69.  It  is  sufficient  to  say  that  the  question  of 
constitutional  classification  was  not  there  raised,  discussed,  or 
passed  upon. 

Reference  to  the  decision  on  that  subject  is  quite  mislead- 
ing, in  my  opinion.  The  legislation  considered  was  upheld, 
solely  as  a  legitimate  amendment  to  corporate  charters  under 
the  reserve  power  in  the  constitution.  How  that  conclusion 
could  have  been  reached,  in  view  of  the  fact  that  there  was  no 
intent  by  the  legislature  to  make  any  such  change,  as  evi- 
denced beyond  controversy  by  the  fact  that  it  referred  to  for- 
eign as  well  as  domestic  corporations,  and  the  fact  that  no 
legislative  authority  exists  to  deal  with  the  organic  law  of  the 
former,  is  not  perceived. 

The  court  does  not  in  the  instant  case  attempt  to  support 
the  legislation  as  an  amendment  of  corporate  charters.  There- 
fore, we  need  not  pursue  the  subject  of  the  Ditbemer  Case 
at  length.  It  is  sufficient  to  show  that  the  decision  is  quite 
beside  the  matter  it  is  now  cited  to  support 

It  is  by  no  means  certain  the  court,  as  at  present  cp^sti- 
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tuted,  would  follow  the  DUbemer  Case  on  the  precise  point 
there  decided.  It  is  interesting  to  note  that  it  has  been  f re-, 
quently  cited  in  other  jurisdictions  with  the  same  misappre- 
hension as  to  the  real  point  decided,  as  appears  in  the  pres- 
ent instance,  looking  at  language  only.  I  think  I  am  justi- 
fied in  saying,  in  passing,  that  the  court  does  not  at  this  time 
intend  to  indorse  the  doctrine  that  legislation  of  the  sort  un- 
der consideration  can  be  regarded  as  an  amendment  of  cor- 
porate charters,  and  does  not  intend  to  condemn  it,  but  to 
leave  the  subject  open  for  consideration  at  some  future  time 
when  the  precise  point  may  require  consideration. 

It  is  unfortunate,  in  my  view,  that  the  court  now  says  that 
on  the  former  occasion  it  rejected  the  doctrine  of  Deppe  v. 
C.J  B.  L  &  P.  B.  Co.  36  Iowa,  52,  respecting  the  proper  basis 
for  classification  of  railway  employees  for  legislation  of  the 
sort  in  question,  since  such  basis  was  the  subject  decided  in 
the  latter  but  was  one  entirely  foreign  to  the  former.  The 
doctrine  of  the  Iowa  case,  as  regards  anything  heretofore  de- 
cided by  this  co^^t  as  to  constitutional  law,  stands  entirely 
imtouched. 

My  brethren  refer  to  Mo.  Pac.  B.  Co.  v.  MacJcey,  127  TI.  S. 
205,  8  Sup.  Ct  1161,  in  support  of  their  decision.  A  history 
of  tlie  subject  there  treated  will  show  that  the  case  should  be 
really  regarded  as  authority  to  the  contrary  of  such  decision. 
It  involved  the  law  of  Kansas  making  every  domestic  railroad 
company  liable  to  any  person  injured  by  negligence  of  its  en- 
gineers or  other  employees.  It  was  quite  general  in  its  terms 
as  regards  the  risks  contemplated.  It  had  received  construc- 
tion by  the  supreme  court  of  Kansas,  where  it  was  sustained 
only  by  giving  it  the  construction  it  had  theretofore  received 
by  the  supreme  court  of  Iowa,  from  which  state  it  was  bor- 
rowed after  such  construction.  It  was  restrained,  though 
broad  in  its  literal  sense,  to  the  particular  persons  exposed  to 
tJie  special  hazard  of  railroad  operations,  or  to  the  particular 
risks  peculiarly  incident  to  railroading.     Mo.  Pac.  B.  Co.  v. 
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Haley,  25  Kan.  35.  It  was  held  that  the  act  permitted  such 
construction  and  required  it,  as  the  parent  law  was  so  con- 
strued prior  to  its  adoption  in  Kansas.  The  federal  court 
sustained  the  law  on  the  ground  of  the  hazardous  nature  of 
the  business,  adopting  the  construction  given  thereto  by  the 
court  from  which  the  case  was  transferred. 

Eeferring  to  the  Iowa  decision  we  find,  unmistakably,  that 
the  initial  legislation  was  only  saved  from  condemnation  as 
unconstitutional  by  restraining  it,  by  quite  extreme  rules  for 
judicial  construction,  to  acts  of  persons  within  the  narrow 
compass  of  engagement  in  the  operating  department  charac- 
terized by  the  special  hazard.  It  was  said  it  could  not  be 
saved  if  it  were  held  to  extend  to  persons  engaged  in  con- 
structing the  road.  That  "if  it  were  so  construed  as  to  apply 
to  all  persons  in  the  employ  of  railroad  corporations  without 
regard  to  the  nature  of  their  service  it  would  be  a  clear  case 
of  class  legislation,  •  •  •  Hence  would  be  unconstitutional 
and  clearly  so." 

My  brethren  also  rely  on  Minneapolis  <&  St  L.  R.  Co.  v, 
HerricJc,  127  U.  S.  210,  8  Sup.  Ct.  1176;  Chicago,  K.  &  ^Y. 
R.  Co.  V.  Pontius,  157  U.  S.  209,  15  Sup.  Ct.  585 ;  Peirce 
V.  Van  Dusen,  78  Fed.  693,  47  TJ.  S.  App.  339 ;  and  Tullis 
V.  L.  E.  &  W.  B.  Co.  175  U.  S.  348,  20  Sup.  Ct  136.  The 
first  followed  the  c^se  already  reviewed,  so  we  read  it  con- 
trary to  the  use  thereof  in  the  court's  opinion.  The  same  is 
true  of  the  second.  It  went,  unmistakably,  upon  the  con- 
struction of  the  Kansas  statute,  given  by  the  supreme  court 
of  that  state,  following  that  of  the  state  from  which  the  legis- 
lation was  borrowed.  Plaintiff  prevailed  because  he  was  en- 
gaged in  the  peculiarly  hazardous  occupation  of  operating  a 
railroad,  to  which  occupation  the  law  was  supposed  to  be  re- 
stricted. Whether  he  was  within  or  without  the  zone  of  spe- 
cial hazard  was  the  mooted  question.  The  case,  as  T  read  it, 
does  not  deal  with  the  subject  under  discussion  at  all  in  any 
other  respect     It  seems  to  have  been  inadvertently  cited. 
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The  fourth  case  is  said  to  deal  with  the  validity  of  an  act 
abolishing  the  defense  of  negligence  of  a  fellow-servant  as  to 
railway  corporations  and  that  it  extended  to  the  same  class  of 
railroad  employees  as  does  the  law  in  question  and  that  it  was 
held  proper  to  treat  railway  employees  as  a  special  class,  re- 
affirming the  case  I  have  reviewed  involving  the  Kansas  law. 
I  cannot  understand  the  case  that  way  at  all.  The  Kansas 
cases  were  referred  to  as  warranting  special  regulations  as  to 
specially  hazardous  occupations,  but  by  way  of  argument. 
The  law  was  of  a  most  general  nature,  applying  to  all  except 
municipal  corporations,  as  regards  particularly  specified  haz- 
ards of  a  peculiarly  dangerous  character  and  other  specified 
risks,  out  of  the  ordinary.  The  court  adopted  the  construc- 
tion given  by  the  Indiana  court  in  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V.  Montgomery,  152  Ind.  1,  49  X.  E.  582,  to  the  ef- 
fect that  it  dealt  only  with  the  special  hazards  peculiar  to  the 
business,  not  with  employees  regardless  of  whether  they  were 
within  the  zone  of  special  hazard  or  not,  excluding  some 
within  such  zone  and  others  not  and  including  others  wholly 
outside  thereof,  as  in  the  law  in  question. 

The  Indiana  court,  except  as  hereafter  stated,  grounded 
its  decision  on  adjudications  of  the  supreme  court  of  Kansas, 
Iowa,  and  Minnesota  and  the  approval  thereof  by  the  federal 
supreme  court  under  the  rule  that  the  construction  of  a  state 
statute  by  the  highest  court  of  the  state  will  be  followed  by 
the  federal  court  as  to  cases  arising  in  such  state,  each  and  all 
of  which  decisions  are  of  the  character  of  those  heretofore  re- 
ferred to.  Att'y  Oen.  v.  Railroad  Cos.  35  Wis.  425,  and  the 
Ditberner  Case  were  referred  to,  neither  of  which  dealt  with 
the  subject  of  constitutional  classification  at  all,  as  we  have 
heretofore  seen. 

Thus  it  appears  plainly  the  learned  Indiana  court  did  not 
discover  the  real  basis  for  the  decision  in  either  of  the  cases 
cUed,  though  the  fact  remains  that  it  sustained  the  law  and 
the  federal  court  followed  its  decision  upon  the  theory  that 
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it  dealt  only  with  a  class  including  all  within  the  zone  of  pe- 
■culiar  hazards  and  not  including  others.  The  point  being 
made  in  the  Indiana  court  that  the  law  included  many  cor- 
]>orations  whose  business  was  not  characterized  by  any  hazard 
other  than  those  incident  to  the  same  business  conducted  com- 
monly by  natural  persons,  the  court  declined  to  deal  with  the 
question,  holding  that  the  law  was  good  in  any  event  as  to 
railroad  companies.  Whether  that  was  sound  or  not  may 
admit  of  some  doubt. 

At  this  point,  following  the  order  of  the  court's  treatment, 
we  reach  a  further  reference  in  the  opinion  to  the  subject  of 
shop  and  office  employees,  and  their  exclusion  is  justified 
upon  the  authority  of  numerous  cases  cited,  including  Minne- 
apolis &  St.  L.  R.  Co,  V.  Herrich,  supra;  Chicago,  K.  &  TF. 
R.  Co.  V.  Pontius,  supra;  B,nd  Pittsburgh,  C,  C.  &  St.  L.  R. 
Co.  V.  Montgomery,  supi*a.  I  need  not  pursue  that  branch 
of  the  case.  Suffice  it  to  say  the  opinion  does  not  point  out 
their  application.  How  they  justify  exclusion  of  a  subclass 
which  is  largely  within  the  field  of  special  hazard  dealt  with 
and  inclusion  of  other  subclasses  which  are  not,  my  reading 
fails  to  discover.  So  far  as  they  touch  the  subject  they  all 
go  back  by  a  path,  unmistakably  marked,  to  the  Iowa  decision 
sustaining  such  legislation  within  the  zone  of  special  hazard 
as  the  only  legitimate  basis  of  classification  and  the  only  way 
of  saving  it  from  invalidity.  That  is  so,  as  we  have  seen, 
as  to  all  cases  we  have  referred  to. 

The  same  is  true  with  the  court's  additional  citation,  Geor- 
gia R.  i&  B.  Co.  V.  MiUer,  90  Ga.  571,  16  S.  E.  939.  There 
was  no  question  of  exclusion  and  inclusion  disregarding  haz- 
ards, as  in  this  case. 

A  further  additional  citation,  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Matthews,  174  TJ.  S.  96,  19  Sup.  Ct  609,  deals  solely  with 
the  validity  of  a  law  allowing  attorney's  fees  in  addition  to 
damages  in  case  of  recovery  under  a  statute  designed  to  penal- 
ize corporations  for  violating  police  regulations  as  regards 
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setting  fires.  The  federal  court  simply  followed  the  deeisioa 
of  the  state  court,  but  in  any  event  the  case  has  too  remote  a 
bearing  here,  if  any  at  all,  for  me  to  appreciate  it 

I  have  now  reviewed  all  of  the  supports  relied  upon  for  the 
conclusion  from  which  I  dissent,  on  the  subject  of  constitu- 
tional classification.  The  entire  group  of  citations  are  refer- 
able to  Deppe  V.  C,  R.  I.  £  P.  R.  Co.  36  Iowa,  52,— which 
they  expressly,  directly  or  indirectly,  follow, — conceded  by 
my  brethren  to  be  contrary  to  their  conclusion.  They  failed, 
as  it  seems,  to  discover  that  the  decision  of  the  supreme  court, 
of  Kansas,  adopted  by  the  supreme  court  of  the  United  States, 
merely  upheld  the  Kansas  law  with  the  construction  given? 
thereto  by  the  Iowa  court 

My  brethren  disregard  without  difficulty  Lavallee  v,  SL  P.^ 
M.  &  M,  R,  Co.  40  Minn.  249,  41  K  W.  974;  Johnson  v.  St. 
P.  &  D.  R.  Co.  43  Minn.  222,  46  N.  W.  166;  Pearson  v.  C, 
M.  &  St.  P.  R.  Co.  47  Minn.  9,  49  N.  W.  302 ;  Weisel  v.  E. 
R.  Co.  79  Minn.  245,  82  N.  W.  576;  and  O'Niel  v.  G.  N.  R. 
Co.  80  Minn.  27,  82  K  W.  1086.  But  the  Minnesota  law 
was  quite  as  sweeping  in  its  provisions  as  ours,  omitting  the 
feature  of  the  latter  as  to  shop  and  office  employees.  It  was 
construed  the  same  as  the  Iowa  law  and  the  Kansas  law  and 
sustained  upon  the  same  ground  as  they  were  sustained.  It 
seems  my  brethren  do  not  give  proper  dignity  to  those  cases 
by  merely  suggesting  that  the  basis  for  classification  was  held 
to  be  the  extraordinary  hazard  to  employees.  I  think  in  that 
tliere  is  confusion  between  purpose  of  the  law  and  the  element 
of  being  germane  to  the  purpose.  The  purpose  of  all  such 
la^As  is  public  safety.  The  basis  of  classification  has  regard 
to  the  element  of  adaptation.  The  decisions  which  are  sup- 
posed to  support  the  conclusion  this  court  has  reached,  as  well 
as  the  others,  all  make  the  special  hazard  the  basis  for  the- 
classification.  They  all  deal  with  a  single  class  of  legislation 
and  are  in  harmony. 

True,  the  Minnesota  court  said,  "The  manifest  purpose- 
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was  to  give  the  benefit  to  employees  engaged  in  the  hazardous 
business  of  operating  railroads.'^  Can  there  be  any  possible 
question  but  that  the  purpose  of  the  act  in  question  is  to  give 
special  benefits  to  the  same  class  and  to  othei*s  ?  The  fact  that 
the  special  benefits,  in  a  sense,  penalize  the  employers,  and 
so  operate  to  the  benefit  of  the  people  generally  as  regards 
safety,  does  not  militate  against  the  fact  that  the  primary 
benefit  in  the  mind  of  the  legislature  was  to  employees.  I 
see  no  escape  from  the  conclusion  that  all  these  cases  support 
the  conclusion  I  have  arrived  at  on  principle  alone  and  are 
in  perfect  harmony,  leaving  no  room  to  reject  some  and  adopt 
others. 

The  foregoing  covers  all  ground  traveled  over  by  the  court 
to  its  conclusion.  I  might  safely,  I  have  shown,  rest  my  con- 
trary conclusion  on  the  precedents  the  court  relies  on  if  prece- 
dents alone  were  to  govern.  It  was  no  fault  of  the  learned 
counsel  for  appellant  that  the  court  did  not  take  notice  that 
the  starting  point  of  all  the  judicial  authority  referred  to  by 
respondent's  counsel  and  the  court  is  Deppe  v.  C,  R,  I,  &  P, 
R.  Co.,  supra.  These  further  cases  cited  by  appellant's 
counsel  from  other  states,  also  based  on  the  logic  of  the  Iowa 
case,  were  not  referred  to  in  the  court's  opinion.  Bradford 
C.  Co.  V.  Heflin,  88  Miss.  314,  42  South.  174;  Ballard  v. 
Miss.  G.  0.  Co.  81  Miss.  507,  34  South.  533 ;  Beleal  v.  N. 
P.  R.  Co.  15  N.  Dak.  318,  108  K  W.  33.  The  gist  of  all  is 
in  the  early  Iowa  case. 

The  upshot  of  the  foregoing  is  that  if  the  act  in  question 
could  be  sustained  at  all,  it  would  have  to  rest  on  a  prelimi- 
nary construction  of  the  statute  in  harmony  with  the  numer- 
ous decisions  referred  to.  I  see  no  way  to  reach  the  prelimi- 
nary construction  because  of  the  plain,  unmistakable  purpose 
in  the  act  to  include  all  employees  regardless  of  whether  op- 
erating strictly  within  the  zone  of  railroad  risks  or  not,  with 
the  exception  noted,  and  that  exception  necessarily  negatives 
any  theory  that  any  other  employees  are  excluded  under  the 
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canon  of  construction  expressio  wnius  est  exclusio  aUerius, 
As  the  injured  person  here  was  a  mere  fence  builder  and  so 
not  injured  by  any  peril,  properly  denominable  as  a  railroad 
risk,  the  complaint  fails  to  state  a  cause  of  action  under  the 
universal  rule  for  construction  of  such  statutes  as  ours,  where 
so  framed  as  to  be  open  to  construction.  Therefore,  from  any 
viewpoint  the  pleading  can  be  reasonably  measured  it  fails, 
utterly,  in  my  judgment,  to  state  a  cause  of  action. 

The  decision  upholding  the  third  subdivision  of  the  law 
upon  the  theory  that  it  is  a  mere  declaration  of  the  unwritten 
law,  I  cannot  subscribe  to.  True,  we  should  not  declare  a 
law  unconstitutional  if  a  construction  of  it  can  be  reasonably 
given  which  will  avoid  that  result,  but  just  as  true  a  law  not 
open  to  constniction  should  never  be  varied  in  its  plain,  ordi- 
nary sense  by  an  effort  to  construe  it.  It  is  only  where  un- 
certainty of  sense  begins  that  the  office  of  judicial  construc- 
tion can  properly  become  active.  Further,  just  as  true  it  is 
a  canon  of  construction  that  it  is  to  be  presumed  in  the  enact- 
ment of  a  law  that  the  legislature  intended  some  change  in 
existing  law,  written  or  unwritten,  or  to  make  a  new  regula- 
tion of  some  sort  Any  construction  is  to  be  avoided  which 
would  convict  the  lawmaking  power  of  merely  spreading  a 
collection  of  words  on  the  record  in  the  form  of  a  law,  but  in 
fact  meaning  nothing,  if  any  rational  view  can  be  taken  of 
the  enactment  leading  to  a  different  result.  Again,  in  con- 
struing a  law,  after  discovering  ambiguity  justifying  it,  the 
court  should  look,  among  other  things,  to  its  reason  and  spirit 
and  read  it  according  to  the  intent,  if  that  can  be  discovered, 
expressed  within  the  broadest  reasonable  scope  of  the  words 
used ;  tlie  fair,  ordinary  meaning  of  such  language,  however, 
to  be  taken,  unless  it  appears  clearly  that  some  other  was 
intended.  All  these  principles  are  so  familiar  that  citation 
of  authority  in  support  of  them  is  xmnecossary. 

In  face  of  the  principles  stated  and  the  common  knowl- 
edge that  at  the  time  of  the  enactment  there  was  more  or  less 
sentiment  against  courts  exercising  the  judicial  power  to  take 
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cases  from  juries  on  the  question  of  contributory  negligence, 
upon  such  a  question  appearing  by  the  evidence  to  be  one  of 
law  only,  the  purpose  of  the  legislature  is  quite  plain.  The 
state  of  public  mind  suggested,  whether  reasonable  or  not,  we 
need  not  take  time  to  discuss.  Considerable  unrest  under  the 
administration  of  the  law  in  that  regard  existed  going  to  the 
extent  of  suggesting  that  courts  were  prone  to  usurp  the  func- 
tions of  the  jury.  It  was  not  appreciated,  it  is  thought,  that 
the  question  of  whether  evidence  shows  contributory  negli- 
gence beyond  any  reasonable  view  to  the  contrary,  was  never 
a  jury  question,  and  that  no  trial  court  could  hold  to  the  con- 
trary without  a  breach  of  judicial  duty.  In  that  light  and 
in  the  light  of  the  plain  letter  of  the  enactment  in  question 
and  the  rules  we  have  referred  to,  I  could  not,  if  I  would, 
escape  the  conclusion  that  the  legislature  intended  to,  and 
supposed  that  it  could,  take  from  courts  a  power  they  had 
been  accustomed  to  exercise  in  the  ordinary  performance  of 
their  duties  under  the  plain  mandate  of  the  fundamental 
law. 

Can  there  be  any  mistaking  the  meaning  of  the  words, 
especially  in  the  light  of  what  has  been  said : 

"The  court  shall  submit  to  the  jury  the  following  questions : 
First,  whether  the  company  .  .  .  was  guilty  of  negligence  di- 
rectly contributing  to  the  injury;  second,  if  that  question  is 
answered  in  the  aflSrmative,  whether  the  person  injured  was 
guilty  of  any  negligence  which  directly  contributed  to  the  in- 
jury; third,  if  that  question  is  answered  in  the  affirmative, 
whether  the  negligence  of  the  party  so  injured  was  slighter 
or  greater  as  a  contributing  cause  to  the  injury  than  that  of 
the  company  .  .  .  ;  and  such  other  questions  as  may  be  nec- 
essary.^' 

Discretion  was  left,  it  will  be  noted,  as  to  "such  other 
questions''  but  none  as  to  the  special  questions  covering  the 
vital  points  of  negligence.  So  looking  at  the  legislative 
effort,  all  would  agree  that  it  is  a  usurpation,  though  an  inno- 
cent one  of  course. 

I  would  be  exceedingly  slow  in  reaching  a  conclusion^hat     t 
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the  legislature  intended  to  pass  an  unconstitutional  law.  In 
all  ray  experience  as  a  lawyer  and  judge,  covering  a  period  of 
neariy  forty  years,  I  have  never  known  of  an  instance  of  such 
an  effectuated  intent  and  do  not  expect  to  meet  with  any  in 
the  future.  It  was  a  mistake,  in  my  judgment,  that  is  all. 
Nevertheless,  it  evinces  that  the  entire  enactment  was  allowed 
to  take  the  form  of  law  without  being  subjected  to  careful 
legislative  scrutiny  in  the  light  of  constitutional  tests.  To 
some  extent,  I  should  say,  the  rule  applies  to  such  a  case,  that 
in  case  of  a  court's  conclusion  of  fact  based  on  a  wrong  rule 
of  law,  the  ordinary  presumption  of  its  correctness  does  not 
obtain.  So  when  the  legislature  makes  a  law,  so  called,  not 
taking  note  that  its  power  is  limited,  its  judgment  on  the 
basis  entitling  it  to  controlling  significance  within  all  reason- 
able bounds,  is  not  incorporated  into  the  work. 

The  view  the  court  took  of  the  act  rendered  it  unnecessary, 
as  was  supposed,  to  consider  subd.  8,  providing  that  in  case 
of  an  action  in  this  state  to  enforce  liability  for  an  injury  oc- 
curring in  a  sister  state,  the  defendant  shall  not  be  permitted 
to  plead  or  prove  the  decision  of  the  latter  state  as  a  defensa 
The  view  I  have  taken  rather  calls  for  such  consideration,  but 
it  may  be  done  briefly.  The  provision  was  copied  substan- 
tially verbatim  from  the  law  of  Indiana,  Doubtless  it  was 
borrowed,  overlooking  the  fact  that  January  17,  1902,  and 
prior  to  the  adoption  here,  the  supreme  court  of  Indiana  held 
that  it  was  clearly  an  unconstitutional  interference  with 
property  rights.  The  logic  of  the  court's  opinion  on  the  sub- 
ject is  imanswerable.  When  a  person  is  injured  in  a  sister 
state  through  breach  of  duly  by  another  as  r^ards  his  per- 
sonal safety,  such  person  becomes  vested,  at  onoe,  with  such 
rights  of  action  to  remedy  the  wrong  as  the  law  of  such  sister 
state  affords  and  none  other,  and,  in  case  of  his  death,  the 
rights  of  persc«ial  representatives  are  likewise  restricted. 
The  action  being  transitory,  the  defense  is  likewise  transi- 
tory. The  two  necessarily,  upon  familiar  principles,  go  to- 
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gether.  A  law  of  a  state  other  than  that  of  the  injury,  allow- 
ing prosecution  of  an  action  for  the  wrong  upon  a  different 
basis  than  the  right  and  preventing  the  use  of  a  vested  de- 
fense, is  confiscation.  That  doctrine  has  support  in  our 
own  decisions,  in  the  decisions  of  the  federal  supreme  court, 
and  in  the  general  trend  of  authority.  Second  Ward  Sav. 
Bank  v.  SchrancJc,  97  Wis.  250,  73  K  W.  31;  Peninsular  L. 
&  C.  Works  V.  Union  0.  &  P.  Co.  100  Wis.  488,  76  N.  W. 
359 ;  Eau  Claire  Nat.  Bank  v.  Macatdej/j  101  Wis.  304,  72  K 
W.  176 ;  Pritchard  v.  Norton,  106  TJ.  S.  124, 1  Sup.  Ct.  102 ; 
Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  841. 

The  parts  of  the  law  thus  invalid,  as  I  think,  leave  nothing 
which  the  legislature  would  have  enacted  independently. 
Therefore,  upon  familiar  principles  the  enactment  is  wholly 
void. 

It  is  interesting  to  note  that  in  any  event  the  law  may  be 
very  short-lived.  The  federal  supreme  court  in  the  Em- 
ployers'  Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct  141, 
held  that  a  law  which  includes  employees  engaged  in  inter- 
state commerce  is  as  to  that  feature  a  regulation  of  such  com- 
merce. The  federal  law  was  condemned  because  it  dealt  with 
all  employees  of  a  railroad  doing  interstate  business  whether 
engaged  at  the  time  of  the  injury  in  such  business  or  in  in- 
trastate business,  and  that  the  two  features  were  inseparable. 
Hence  the  whole  was  held  unconstitutional.  Following  the 
same  line  of  reasoning,  this  court  has  very  recently  held  that 
an  act  limiting  the  hours  of  labor  of  railway  telegraphers  of 
a  railroad  company  doing  both  interstate  and  intrastate  busi- 
ness, is  necessarily  a  r^ulation  of  interstate  commerce,  as  the 
two  kinds  of  business  done  by  the  same  employees  are  in- 
separable; hence  that  it  is  unconstitutional.  Congress  having 
already  occupied  the  field  as  to  interstate  commerce  and  by  a 
law  materially  different  from  the  state  law. 

Since  April  22,  1908,  the  same  situation  we  dealt  with  re- 
garding telegraphers  has  existed  as  to  injuries  to  railway  em- 
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ployees.  On  that  day  Congress  passed  an  act,  supposed  to 
be  free  from  the  infirmity  which  led  to  condemnation  of  the 
one  in  the  Employers'  Liability  Cases  and  thereby  as  to  per- 
sonal injuries  to  railway  employees  received  in  the  course  of 
their  sendee  in  interstate  transportation,  occupied  the  field 
under  the  commerce  clause  of  the  constitution.  The  law 
(see  35  U.  S.  Stats,  at  Large,  1907-8,  p.  65)  conflicts  in  a 
radical  degree  with  our  state  provision.  The  two  may  not  be 
able  to  stand  together  under  the  logic  of  the  decision  in  the 
Telegraphers'  Case  {State  v.  C,  M.  &  St.  P.  R,  Co.  136  Wis. 
407).  Whether  such  legislation  will  not  wholly  displace  our 
state  act  is  in  sight,  but  not  for  decision  at  this  time. 

We  now  close  this  rather  lengthy,  but  I  trust  not  too- 
lengthy,  opinion.  The  vast  importance  of  the  question  at 
issue  seemed  to  justify  the  extensive  treatment  I  have  de- 
voted thereto.  With  the  amount  of  labor  we  have,  work  of 
this  independent  sort  would  not  be  entered  upon  other  than 
under  the  stimulus  of  a  supposed  command  of  duty.  The 
learned  counsel  for  appellant  and  counsel  for  respondent  as 
well,  presented  the  case  with  distinguished  ability  and  help- 
fulness. In  my  view,  as  indicated,  the  position  of  appellant 
is  grounded  on  principle  and  on  a  long  line  of  well-reasoned 
judicial  authority  with  which  there  is,  substantially,  no 
conflict.  So  believing,  it  seemed  a  duty  to  the  court,  to  the 
profession,  and  to  the  administration  of  the  law  generally,  to 
express  fully  my  views.  I  will  say  here,  as  on  another  occa- 
sion for  the  court,  we  do  not  doubt  but  that  the  very  best  of 
intentions  were  the  mainspring  of  the  enactment  in  question^ 
but  good  intentions  can  never  save  a  legislative  effort  if  the 
paramount  law  condemns  it.  The  constitution  was  made  to 
guard  the  people  against  the  dangers  of  good  intentions  as 
well  as  bad  intentions  and  mistakes.  The  former  may  excuse 
a  void  enactment,  but  never  justify  it. 

It  is  never  a  pleasant  duty  to  perform,  to  condemn  a  law 
as  void.     The  dignity  of  the  legislative  office  is  high.     Co- 
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ordinate  branches  of  the  government  owe  great  deference 
thereto  while  maintaining  the  dignity  of  their  own  field  of 
activity.  It  is  upon  co-operation  of  the  three  grand  divisions 
of  our  governmental  system  upon  that  high  plane,  each  doing 
its  duty  firmly  and  submitting  cheerfully  to  the  authority  oi 
the  other  within  the  constitutional  scope  thereof, — ^that  we 
must  rely  for  that  strong,  efficient  government  which  the 
fathers  endeavored  to  establish  by  a  constitution,  which  de- 
serves our  most  distinguished  consideration  as  an  ideal  decla- 
ration of  principles  essential  to  the  purpose  declared  in  its 
opening  lines. 

Perhaps  it  is  unnecessary  to  close  with  the  statement  that 
it  is  my  opinion  the  demurrer  should  have  been  sustained. 

■  s 
The  following  opinion  was  filed  April  24,  1909 : 

WiNSLOW,  C.  J.  (concurring).  While  I  heartily  agree 
with  the  opinion  of  the  court  in  this  case,  I  deem  it  proper, 
in  view  of  the  importance  of  the  case,  to  add  a  few  words  of 
my  own  in  order  to  express  in  my  own  way  the  grounds  upon 
which  I  understand  the  decision  to  be  based. 

The  main  contention  of  appellant  is  that  the  law  is  uncon- 
stitutional because  not  confined  to  those  employees  who  are 
actually  engaged  in  operating  trains  or  incurring  risks  pecul- 
iar to  the  railroad  business.  The  claim  is  that  there  can  be 
no  classification  except  a  classification  of  employees  based 
upon  the  character  of  the  risk  incurred.  There  is  doubtless 
much  authority  which  justifies  this  claim.  Such  was  un- 
questionably the  controlling  idea  when  laws  of  this  nature 
first  made  their  appearance  on  the  statute  boolcs.  Many  such 
laws  were  confined  by  their  terms  to  injuries  resulting  from 
hazards  peculiar  to  the  railroad  business,  and  some  were  up- 
held only  because  the  courts  were  able  to  construe  them  as  in- 
tended only  to  cover  injuries  resulting  from  such  hazards. 
Whether  the  last-named  courts  would  now  feel  required  to  so 
Vol.  138—17 
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construe  such  laws  in  order  to  sustain  their  constitutionality 
may  be  doubtful.     I  think  not>  and  for  this  reason : 

Railway  corporations  engaged  in  the  business  of  common 
carriers  have  been  classified  and  subjected  to  peculiar  and 
special  legislation  from  the  earliest  times^  and  properly  so. 
Their  situation  and  the  peculiar  character  of  their  business 
and  its  relation  to  the  public  safety  demand  special  legisla- 
tion. This  law,  therefore,  in  classifying  railway  carriers 
and  subjecting  them  to  different  liabilities,  only  follows  many 
other  laws  whose  constitutionality  never  has  been  questioned. 
Viewed  in  the  light  of  a  classification  of  railway  carriers 
rather  than  as  a  classification  of  employees  or  dangers,  there 
seems  to  me  no  reason  why  it  should  not  be  sustained  without 
difficulty.  Railway  carriers  conduct  a  business  unique  in  its 
dangers,  both  to  their  employees  and  to  the  public^  and  are 
charged  with  unique  liabilities  to  the  entire  public  These 
are  considerations  which  suggest  or  demand  special  and  pe- 
culiar legislation ;  and  this  legislation  may  well  be  along  the 
lines  of  an  increased  liability  for  the  negligence  of  their  own 
employees,  not  only  in  the  operation  of  trains  but  in  all  the 
railway  business. 

From  the  fence  repairer  to  the  locomotive  engineer,  prac- 
tically every  railway  employee  is  doing  something  upon  which 
depends  not  only  the  successful  operation  of  the  railroad,  but 
the  safety  of  the  passengers  who  ride  over  it  The  fence  re- 
pairer in  the  present  case  was  engaged  in  assisting  in  making 
travel  over  the  road  safe  from  the  danger  of  collision  with 
animals.  He  was  performing  a  duty  to  the  public  with 
which  the  railroad  is  charged.  The  man  repairing  fences  on 
a  farm  is  performing  no  such  duty.  Herein  lies  the  dis- 
tinction between  the  two  acts,  and  herein  lies,  also,  the  reason 
which  calls  for  special  l^slation  requiring  higher  care  on  the 
part  of  the  railway  company  in  the  selection  of  all  of  its  em- 
ployees, and  imposing  greater  liability  for  the  acts  of  em- 
ployees than  is  required  of  an  ordinary  employer. 
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In  a  word,  it  is  proper  to  subject  railway  carriers  to  a 
higher  degree  of  liability  for  the  neglect  of  their  servants, 
not  simply  because  the  business  has  peculiar  dangers,  but  be- 
cause it  bears  a  peculiar  relation  to  the  safety  of  the  public 
which  no  other  business  bears,  and  hence  greater  diligence  in 
the  selection  of  its  employees  may  justly  be  demanded  and 
enforced  by  means  of  a  law  imposing  a  heavier  liability  than 
that  imposed  on  ordinary  employers.  This  principle  was,  I 
think,  fully  recognized  in  the  Employers^  Liabiliiy  Cases, 
207  U.  S.  463,  28  Sup.  Ct  141,  where  the  federal  law  which 
attempted  to  make  an  interstate  railway  carrier  liable  to  any 
of  its  employees  for  injuries  resulting  from  the  negligence  of 
co-employees,  notwithstanding  slight  contributory  negligence, 
was  under  consideration.  It  is  true  that  the  law  was  held 
void,  but  only  on  the  ground  that  it  covered  intrastate  com- 
merce as  well  as  interstate  commerce,  and  hence  was  beyond 
the  power  of  Congress  to  enact.  Otherwise  the  law,  which 
covered  by  its  terms  all  employees,  was  practically  approved. 
Mr.  Justice  White,  who  wrote  the  opinion  of  the  court,  says 
that  if  the  law  applied  to  the  District  of  Columljia  and  the 
territories  only  it  could  not  be  questioned,  because  the  legisla- 
tive power  of  Congress  over  these  regions  is  plenary  and  not 
dependent  on  the  interstate  commerce  clause  of  liie  constitu- 
tion.    Mr.  Justice  Moody,  in  his  dissenting  opinion,  says : 

"It  is  rather  startling  to  hear  that  in  enacting  laws  appli- 
cable to  common  carriers  alone  Congress  has  made  a  capri- 
cious and  arbitrary  classification.  From  time  immemorial 
the  common  law  has  set  apart  those  engaged  in  that  business 
as  a  peculiar  dass,  to  be  governed  in  many  respects  by  laws 
peculiar  to  themselves.** 

Thus  it  is  seen  that  the  supreme  court  of  the  United  States, 
in  treating  of  a  law  substantially  identical  with  the  law  be- 
fore us,  regarded  it  as  a  law  classifying  railway  carriers  and 
not  as  a  law  classifying  laborers.  In  this  view  I  can  see  no 
difficulty  with  the  main  provision  of  the  law,  which  makes 
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railway  carriers  liable  to  an  employee  who  may  be  injured 
by  the  negligence  of  a  co-employee.-  It  is  a  classification  of 
railway  carriers  which  is  reasonably  suggested,  if  not  de- 
manded, not  merely  by  the  peculiar  risks  incurred  by  the  em- 
ployee, but  by  the  highly  important  duties  which  the  railway 
companies  and  their  employees  are  in  duty  bound  to  perform 
for  the  safety  of  the  public 

As  to  the  exclusion  of  shop  and  office  employees  a  different 
question  arises.  It  is  undoubtedly  true  there  may  be  classifi- 
cation among  employees,  if  the  circumstances  of  the  employ- 
ment are  so  far  different  as  to  suggest  the  propriety  of  classi- 
fication. As  a  general  rule,  shop  and  office  employees  are  in 
less  danger  from  the  negligence  of  their  co-employees,  and 
perform  duties  less  directly  connected  with  the  safety  of  the 
traveling  public,  than  train  employees  and  construction  or 
repair  gangs.  The  legislature  deemed  the  difference  in  du- 
ties sufficient  to  exclude  shop  and  office  employees  from  the 
provisions  of  the  law,  and  the  court  woidd  not  be  justified  in 
holding  that  the  legislature  was  wrong  in  its  judgment. 

9 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
appellant  by  E.  0.  Fairchild,  attorney,  and  Burton  Hanson 
and  (7.  -ff.  Van  Ahtvne,  of  counsel,  and  a  brief  for  the  re- 
spondent by  Mmahan  &  Mindhan. 

The  motion  was  denied  March  9,  1909. 


Boeing,  Executor,  Respondent,  vs.  Ott,  Appellant 

November  SO,  1908—March  9, 1909. 

Judgment  obtained  1>y  perjury:  Restraining  enforcement:  Degree  of 
proof  required, 

1.  Equity  will  restrain  the  enforcement  of  a  judgment  obtained 
solely  by  fraud  and  perjury  of  the  successful  party  if  the  de- 
feated party  was  not  guilty  of  any  negligence  or  laches. 
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2.  The  enforcement  of  a  judgment  regularly  entered  after  a  trial 
in  a  court  of  law  should  not  be  restrained  In  equity  unless  the 
ground  for  interference  is  established  beyond  all  reasonable 
controversy  by  evidence  clear,  convincing,  and  satisfactory. 

S.  The  evidence  In  this  case  is  held  insufficient,  under  the  rule  above 
stated,  to  establish  the  fraud  and  perjury  alleged. 

Mabbhall,  J.,  concurring  in  the  result,  is  of  the  opinion  that 
In  such  a  case  the  facts  should  not  be  required  to  be  shown  by 
any  higher  degree  of  proof  than,  as  in  ordinary  cases  of  fraud, 
by  clear  and  satisfactory  evidence;  that  the  proof  was  sufficient 
in  this  case;  but  that.  In  order  to  be  ground  for  relief,  the  fraud 
must  have  been  extrinsic  and  have  directly  Induced  the  judg- 
ment, and  that  the  mere  fact  that  the -judgment  was  obtained 
by  perjured  testimony  does  not  warrant  equitable  Interference. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  E.  W.  Helms,  Judge.     Reversed. 

This  action  was  brought  to  perpetually  enjoin  the  defend- 
ant, Eli  Ott,  from  further  prosecuting  an  action  in  which 
Ott  was  plaintiff  and  the  plaintiff  herein  defendant  in  the 
circuit  court  for  Ashland  county,  and  enjoining  the  entry 
and  enforcement  of  collection  of  such  judgment  or  any  part 
thereof  out  of  the  estate  of  F.  J.  Pool,  deceased,  and  for  other 
relief,  which  judgment  was  ordered  by  this  court  in  Ott  v. 
Boring,  131  Wis.  472, 110  N.  W.  824,  111  N.  W*  833,  where 
the  facts  upon  which  judgment  was  ordered  are  stated.  The 
groimds  of  action  to  restrain  the  entry  and  collection  of  this 
judgment  are  that  the  contract  between  Pool  and  Ott,  made 
in  1887,  and  upon  which  the  judgment  sought  to  be  enjoined 
in  this  action  was  founded,  was  rescinded  and  canceled  by 
mutual  agreement  between  Pool  and  Ott  in  1889,  fifteen 
years  before  PooFs  death,  and  that  Ott  concealed  such  fact 
from  PooFs  representatives,  to  whom  it  was  unknown,  and 
after  Pool's  death  asserted  his  claim  against  the  estate  of 
Pool  under  such  contract  which  he  represented  to  be  in  force 
and  valid  against  the  estate,  and  by  fraudulent  representa- 
tions imposed  upon  and  deceived  the  representatives  of  Pool 
and  the  court  and  secured  a  judgment  by  fraud  and  perjury 
which  was  not  discovered  until  the  rendition  of  the  judgment 
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of  this  court  heretofore  referred  to,  although  every  reason- 
able effort  to  discover  the  same  was  made.  Ott  answered, 
denying  generally  the  material  allegations  respecting  mis- 
conduct and  rescission,  and  set  up  the  decision  in  Ott  v.  Bor- 
ing, former  action,  as  a  bar,  and  also  pleaded  lack  of  dili- 
gence in  former  action. 

On  the  trial  of  this  action  the  court  found  as  follows: 

"That  in  the  fall  of  1889  the  defendant,  Ott,  was  dis- 
charged by  the  late  Franklin  J.  Pool  from  his  employ,  and 
a  few  days  later  was  re-employed  by  said  Pool  solely  as  a 
clerk,  at  a  salary  of  $15  per  week.  That  at  the  time  of  such 
re-employment  the  written  contract  or  letter  of  October  17^ 
1887,  was  by  agreement  between  them,  as  a  condition  of  such 
re-employment,  mutually  canceled,  rescinded,  and  abrogated,^ 
and  said  Ott  voluntarily  then  surrendered  up  and  waived  all 
his  rights  under  the  same. 

"That  soon  after  the  death  of  said  Pool  in  July,  1904,  said 
Ott,  concealing  the  fact  of  such  surrender  and  cancellation 
from  the  family  of  Pool  and  from  the  plaintiff,  set  up  a  claim 
under  said  contract  of  a  quarter  interest  in  the  store  busi- 
ness left  by  Pool,  and  filed  with  the  county  court  his  verified 
claim  for  such  interest  against  said  Pool's  estate.  That  in. 
the  coimty,  circuit,  and  supreme  courts  he  asserted  in  his  ac- 
tion thereon  against  said  estate  that  he  was  entitled  to  said 
interest  under  said  written  letter  or  contract,  and  concealed 
the  fact  of  such  rescission  and  cancellation  and  imposed  the 
said  agreement  upon  the  estate  and  court  as  valid,  and 
thereby  procured  a  decision  of  the  supreme  court  in  his  favor 
sustaining  and  upholding  his  said  claim.  Sueh  decision  was 
rendered  February  19,  1907.  131  Wis.  472,  110  N.  W. 
824,  111  N.  W.  833.  That  said  verification  of  his  claim  as 
a  valid  one,  and  concealment  of  said  surrender  and  cancella- 
tion, imder  the  circumstances,  was  a  fraud  upon  said  estate 
and  upon  the  court. 

"That  prior  to  August,  1904,  when  said  Ott  presented 
said  claim  to  the  family  of  said  F.  J.  Pool,  the  family  and 
heirs  and  executors  of  said  Pool  and  their  attorneys  did  not, 
nor  did  any  of  them,  know,  and  had  never  heard,  of  the  exist- 
ence of  said  agreement  of  October  17,  1887.  That  in  Au- 
gust, 1904,  was  the  first  time  thev  or  anv  of  them  ever 
learned  of  its  existence. 
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"That  between  February  19, 1907,  and  February  22, 1907, 
the  plaintiff's  attorneys  for  the  first  time  discovered  that  said 
agreement  or  letter  of  October  17,  1887,  had  been  surren- 
dered and  canceled  in  the  lifetime  of  said  F.  J.  Pool,  and 
prior  to  February  19,  1907,  neither  the  family  or  heirs  of 
said  Pool  or  the  executors  of  his  estate,  or  their  attorneys,  or 
any  of  said  persons,  had  known  or  learned,  or  had  any  means 
of  knowing  or  learning,  anything  of  that  nature,  and  had  no 
reason  for  believing  that  any  such  fact  existed. 

"That  prior  to  the  trials  which  were  had  in  the  county  and 
circuit  courts  upon  said  Ott's  claim  the  said  executor  and  his 
attorneys  twed  all  reasonable  and  due  diligence  to  ascertain 
any  and  all  facts  bearing  upon  the  validity  of  said  claim,  and 
ascertained  everything  which  was  then  ascertainable,  and 
were  not  negligent  in  failing  to  discover  the  fact  of  said  can- 
cellation which  afterwards  came  to  light. 

"That  after  the  discovery  of  said  new  facts  between  Feb- 
ruary 19,  1907,  and  February  22,  1907,  the  said  executor  or 
his  attorneys  were  not  guilty  of  negligence  in  not  applying  to 
the  supreme  court  within  thirty  days  from  its  decision  for 
an  ^ilargement  of  its  mandate  upon  the  facts  then  within 
their  possession  or  in  not  applying  to  the  circuit  court  for  a 
new  trial  under  the  statute. 

"That  the  issue  involved  in  this  action  was  not  involved^ 
tried,  and  passed  upon  in  the  former  acticm  of  Ott  v.  Boring, 
determined  as  aforesaid  by  the  supreme  court  on  February 
19,  1907.     131  Wis.  472,  110  N.  W.  824,  111  K  W.  833.^* 

And  as  conclusions  of  law  the  court  found : 

"That  in  suppressing  and  concealing  the  fact  of  cancella- 
tion of  said  contract  said  Ott  procured  the  judgment  in  his 
favor  in  said  former  action  by  fraud. 

'TThat  the  plaintiflF  is  entitled  to  an  injunction  against  the 
defendant  perpetually  restraining  and  enjoining  him,  his 
heirs,  executors,  administrators,  and  assigns,  from  in  any 
manner  enforcing,  or  taking  any  steps  to  enforce,  the  jud/i;- 
ment  in  his  favor  rendered  or  entered  or  to  be  entered  in  this 
court  under  the  mandate  of  the  supreme  court  under 
said  decision  of  February  19,  1907,  in  said  action  of  Oil 
V.  Boring,  as  executor,  and  to  have  the  lien  of  the  same 
set  aside  as  a  cloud  upon  the  title  to  any  real  estate  left 
by  said  F.  J.  Pool,  deceased,  upon  which  the  same  might  ap- 
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pear  to  be  a  lien,  and  with  leave  to  the  plaintiff  to  apply  to 
the  court  for  a  further  decree  upon  the  foot  of  the  judgment 
compelling  the  defendant,  OH,  to  satisfy  said  judgment  in 
whole  or  in  part,  if  such  relief  should  become  necessary  to 
protect  the  plaintiff  or  the  estate  of  said  F.  J.  Pool  there- 
from." 

Judgment  was  rendered  in  favor  of  the  plaintiff  in  accord- 
ance with  the  findings,  from  which  judgment  this  appeal  was 
taken. 

For  the  appellant  there  were  briefs  by  Sanborn,  Lamoreux 
<£  Pray  and  H.  B.  Walmsley,  attorneys,  and  Burr  W.  Jones, 
of  coimsel,  and  oral  argument  by  Mr.  F.  B.  Lamoreux,  Mr. 
Walmsley,  Mr.  Jones,  and  Mr.  A.  W.  Sanborn. 

Richard  Sleight,  attorney,  and  Jamss  0.  Flanders,  of 
coimsel,  for  the  respondent. 

The  following  opinion  was  filed  January  26,  1909 : 

Keewin,  J.  1.  Counsel  for  appellant  seasonably  objected 
to  any  evidence  under  the  complaint  for  the  reason  that  it 
did  not  state  facts  suflScient  to  constitute  a  cause  of  action. 
The  court  overruled  the  objection,  and  this  ruling  is  assigned 
as  error.  The  basic  groimd  upon  which  equity  is  invoked  to 
restrain  execution  of  the  judgment  is  the  alleged  fraud  and 
perjury  in  presenting  and  maintaining  the  claim  against 
the  estate  of  Pool  when  no  such  claim  existed,  because 
the  original  agreement  between  Pool  and  OH  had  been  can- 
celed and  rescinded  and  the  appellant  continued  in  the  em- 
ploy of  Pool  under  a  contract  of  service  only.  The  ground 
upon  which  the  plaintiff^s  complaint  can  be  sustained,  if  at 
all,  is  based  upon  the  allegations  of  perjury  in  verifying  the 
claim  and  sustaining  it  by  committing  perjury,  diligence  on 
the  part  of  plaintiff  on  former  trial,  and  failure  to  discover 
such  fraud  and  perjury  in  time  to  be  available  in  the  former 
action.  The  claim  was  presented  in  the  county  court,  disal- 
lowed, case  appealed  to  the  circuit  court,  general  denial,  stat- 
ute of  limitation  and  payment  pleaded,  there  disallowed,  and 
on  appeal  to  this  court  reversed,  and  judgment  ordered  for 
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OtL  After  reciting  the  facts  leading  up  to  the  reversal  by 
this  court  in  Ott  v.  Boring,  131  Wis.  472,  110  N.  W.  824, 
111  N.  W.  833,  the  complaint  in  the  present  action  sets  up 
facts  showing  rescission  and  cancellation  of  the  old  contract, 
promise  of  surrender  by  Ott,  making  of  the  new  agreement 
by  which  Ott  agreed  to  continue  in  the  employ  of  Pool  on  a 
salary,  the  alleged  false  claim  that  the  old  contract  had  been 
lost,  concealment  of  it  until  after  Pool's  death,  and  intent  to 
defraud  the  estate  of  Pool  by  the  false  claim  that  the  contract 
was  still  in  force,  wilfully  testifying  thereto,  and  thus  obtain- 
ing the  judgment  by  fraud  and  perjury,  which  this  action  is 
brought  to  enjoin. 

It  is  strenuously  insisted  by  appellant  under  this  head  that 
the  former  judgment  is  conclusive  upon  the  parties  to  this  ac- 
tion and  cannot  be  questioned  in  the  instant  case;  while  on 
the  part  of  the  respondent  it  is  insisted  that  the  alleged  rescis- 
sion, cancellation,  and  perjury  coromitted  by  plaintiff  not 
having  been  discovered  until  after  judgment  in  the  former 
action,  such  question  was  not  in  fact  litigated  and  therefore 
cannot  be  held  conclusive  upon  respondent.  It  is  said  that 
release  and  rescission  are  new  matters  and  must  be  pleaded, 
and,  not  having  been  pleaded  or  known  to  respondent  at  the 
time  of  the  former  trial,  he  is  not  precluded  by  the  judg- 
ment upon  such  issues.  Of  course  the  doctrine  is  too  well 
settled  in  this  court  to  require  citation  of  authority  that 
the  parties  to  an  action  are  not  only  concluded  by  the  judg- 
ment on  all  matters  litigated,  but  all  that  might  have  been 
litigated  between  them  upon  the  subject  matter  of  the  suit, 
so  that  all  defenses  to  the  cause  of  action  sued  upon,  whether 
set  up  or  not,  are  concluded  by  the  judgment  in  the  same  ac- 
tion. This  general  rule  does  not  seem  to  be  denied  by  re- 
spondent's counsel,  but  they  contend  that  where  a  new  de- 
fense arises  not  known  to  the  parties  at  the  time  of  former 
trial  and  which  with  reasonable  diligence  could  not  have  been 
-discovered,  and  which  renders  it  inequitable  and  unconscion- 
able to  permit  the  other  party  to  retain  the  fruits  of  a  victory 
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acquired  by  deceit  and  fraud,  the  general  rule  does  not  apply, 
but  that  equity  will  take  hold  for  the  purpose  of  granting  re- 
lief. This  subject  was  very  fully  considered  in  Crowns  v. 
Forest  L.  Co.  102  Wis.  97,  78  N.  W.  433,  and  it  was  there 
held  that  the  bill  of  review  under  the  old  practice  no  longer 
obtains  under  the  Code,  but  that  the  Code  provides  a  com- 
plete system  in  itself,  and  that  relief,  therefore,  from  a  judg- 
ment under  our  practice  must  be  obtained  upon  the  groimds^ 
and  in  the  manner  prescribed  by  the  Code.  Sec.  2879,  Stats. 
(1898),  limits  the  time  within  which  a  moticm  for  a  new  trial 
may  be  made  on  the  ground  of  newly-discovered  evidence  to* 
one  year  from  the  date  of  verdict  or  finding.  This  statute, 
however,  does  not  deprive  a  defrauded  party  of  remedy  in  a 
proper  case.  In  StoweU  v.  Eldrtd,  26  Wis.  504,  507,  508> 
this  court  said : 

"The  rule  seems  to  be  quite  well  settled  that  chancery  will 
relieve  against  a  judgment  at  law  on  the  ground  of  its  being 
contrary  to  equity,  when  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question  priding  the  suit,  or  it  could 
not  have  been  received  as  a  defense,  or  when  he  was  prevented 
from  availing  himself  of  the  defense  by  fraud  or  accident,  or 
the  acts  of  the  opposite  party  unmixed  with  negligence  or 
fault  on  his  part." 

The  foregoing  language  is  approved  in  Crowns  v.  Forest 
L,  Co,,  supra,  and  other  decisions  of  this  court.  In  referring 
to  this  subject  in  Nye  v.  Sochor,  92  Wis.  40,  65  N.  W.  854,. 
this  court  holds  that  relief  in  equity  may  be  had  against  a 
judgment  obtained  by  fraud,  mistake,  accident,  or  surprise 
immixed  with  laches  or  negligence  on  the  part  of  the  suitor 
asking  relief,  and  that  perjury  in  obtaining  a  judgment  is 
sufficient  ground  for  equitable  relief  where  the  party  apply- 
ing for  relief  is  without  fault.  When  a  proper  case  is  made, 
an  action  may  be  maintained  to  restrain  the  enforcement  of 
the  judgment.  In  such  cases  the  action  is  not  for  a  new  trial 
or  to  review  the  judgment,  but  is  directed  against  the  party 
claiming  under  the  judgment  to  prevent  the  execution  of  it. 
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So  in  the  present  action  the  judgment  is  conclueive  npon  the 
parties  to  it  and  upon  the  subject  matter  litigated,  and  relief 
can  be  had  only  in  a  direct  action  upon  facts  showing  a  right 
to  enjoin  its  execution.  Crowns  v.  Forest  L.  Co.  102  Wis. 
97,  78  N.  W.  433;  Balch  v.  Beach,  119  Wis.  77,  95  N.  W. 
132. 

The  general  rule  laid  down  in  the  leading  case  of  U.  8.  v. 
Throckmorton,  98  XJ,  S.  61,  applicable  to  this  class  of  actions 
is  perhaps  not  broad  enough  to  cover  all  cases  which  might 
arise  where  a  court  of  equity  would  enjoin  the  enforcement 
of  a  judgment.  In  fact  it  would  be  diflScult  to  formulate  any 
general  rule  sufficiently  comprehensive  and  accurate  to  fit  all 
cases.  The  Throckmorton  Case  probably  comes  as  near  to- 
stating  a  general  rule  applicable  to  cases  of  the  class  under 
consideration  as  any  in  the  books.     In  that  case  it  is  said : 

"The  acts  for  which  a  court  of  equity  will  on  account  of 
fraud  set  aside  or  annul  a  judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of  competent  jurisdiction, 
have  relation  to  frauds,  extrinsic  or  collateral,  to  the  matter 
tried  by  the  first  court,  and  not  to  a  fraud  in  the  matter  on 
which  die  decree  was  rendered." 

This  court  approved  the  Throckmorton  rule  in  the  case  of 
Uecker  v.  Thiedt,  133  Wis.  148,  113  N.  W.  447,  and  others, 
but  it  was  not  its  intention  to  exclude  all  oases  not  coming^ 
within  the  Throckmorton  rule.  To  do  so  would  be  in  con- 
flict with  other  decisions  of  this  court  later  considered.  Even 
the  Throckmorton  Case  does  not  assume  to  go  farther  than  ta 
state  a  general  rule,  and,  after  stating  several  instances  where 
equity  will  take  jurisdiction,  continues : 

"There  is  an  admitted  exception  to  this  general  rule  in 
cases  where,  by  reason  of  something  done  by  the  successful 
par^  to  a  suit,  there  was  in  fact  no  adversary  trial  or  deci- 
sion of  the  ifl8t»  in  the  case.  Where  the  unsuccessful  party 
has  been  prevented  from  exhibiting  fully  his  case  by  fraud 
or  deception  practiced  on  him  by  his  opponent,  as  by  keeping 
him  away  from  court,  a  false  promise  of  a  comproitiise,  or 
where  tlie  defendant  never  had  knowledge  of  the  suit,  being 
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kept  in  ignorance  by  the  acts  of  the  plaintiff,  or  where  an  at- 
torney fraudulently  or  without  authority  assumes  to  repre- 
sent a  party  and  connives  at  his  defeat,  or  where  the  attorney 
regularly  employed  corruptly  sells  out  his  client's  interest  to 
the  other  side, — ^these,  and  similar  cases  which  show  that  there 
has  never  been  a  real  contest  in  the  trial  or  hearing  of  the 
case,  are  reasons  for  which  a  new  suit  may  be  sustained  to 
set  aside  and  annul  the  former  judgment  or  decree  and  open 
the  case  for  a  new  and  a  fair  hearing.** 

Just  what  fraud  "extrinsic  or  collateral"  is  sufficient  to 
warrant  a  court  to  act  is  not  very  clearly  defined  under  the  au- 
thorities, and,  as  before  observed,  necessarily  so  from  the  dif- 
ficulty of  prescribing  a  rule. 

It  will  be  seen  that  the  United  States  supreme  court  in  a 
later  case  went  a  step  farther  than  it  did  in  the  Throckmor- 
ton Case  and  extended  the  rule  to  any  case  where  from  the 
facts  it  appeared  to  be  against  conscience  to  permit  the  exe- 
cution of  a  judgment.  Marshall  v.  Holmes,  141  U.  S.  689, 
12  Sup.  Ct.  62.  In  the  above  case  the  fraud  consisted  in  the 
use  of  a  forged  letter  in  obtaining  a  judgment,  which  was  not 
discovered  within  time  to  be  available  by  a  new  trial,  and  but 
for  the  use  of  such  letter  the  judgment  would  not  have  been 
secured.     The  court  said : 

"Any  fact  which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment,  and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law,  or  of  which  he 
might  have  availed  himself  at  law  but  .was  prevented  by  fraud 
or  accident,  unmixed  with  any  fault  or  negligence  in  himself 
or  his  agents,  will  justify  an  application  to  a  court  of  chan- 
cery''— citing  several  authorities,  including  the  Throckmor- 
ton Case. 

In  Pico  V.  Cohn,  91  Cal.  129,  25  Pac.  970,  27  Pac.  537, 
relied  upon  by  appellant,  where  the  Throckmorton  rule  is  ap- 
proved, the  court  lays  down  the  doctrine  that  in  some  cases 
a  former  judgment  may  be  annulled  for  fraud ;  and  it  will  be 
seen  by  an  examination  of  the  authorities  that  it  is  not  easy 
to  determine  what  frauds  may  be  regarded  extrinsic  or  col- 
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lateral  to  the  matter  tried  by  the  first  court.     The  reason  of 
the  rule  seems  to  be  based  upon  the  idea  that  there  must  be 
an  end  to  litigation,  and  therefore  an  issue  which  has  been 
tried  and  passed  upon  by  the  first  court  should  not  be  retried 
in  an  action  to  enjoin  the  judgment;  otherwise,  litigation 
would  be  interminable.     While  the  issue  might  have  been  lit- 
igated and  in  a  sense  was,  because  the  continued  existence  of 
the  contract  was  the  basis,  at  least  in  part,  of  the  recovery, 
still  the  fact  that  there  was  no  adversary  trial  upon  the  issue 
of  rescission  which  would  have  been  a  defense  if  established 
in  favor  of  Boring  is  an  element  which  should  appeal  to  the 
conscience  of  the  chancellor  in  determining  the  right  to  equi- 
table relief.     In  the  Throckmorton  Case  it  is  said  the  fraud 
must  be  "extrinsic  or  collateral  to  the  matter  tried  by  the  first 
court,  and  not  to  a  fraud  in  the  matter  on  which  the  decree 
was  rendered.'^     It  is  not  easy  to  see,  however,  why  an  issue 
determined  in  favor  of  the  prevailing,  party  solely  by  perjury 
does  not  amoimt  to  such  a  fraud,  where  such  perjury  was  un- 
known to  the  defeated  party  and  could  not  by  the  exercise  of 
reasonable  diligence  have  been  discovered.     It  would  seem 
that  a  judgment  thus  obtained  is  as  unconscionable  as  one  se- 
cured against  a  party  by  keeping  him  away  from  court  or  by 
other  corrupt  means  and  thereby  preventing  a  fair  trial  upon 
the  merits.     Marshall  v.  Holmes,  141  U.  S.  589, 12  Sup.  Ct. 
62;  Tucker  v.  Whittlesey,  74  Wis.  74,  41  N.  W.  535,  42  N. 
W.  101 ;  Crowns  v.  Forest  L.  Co.  102  Wis.  97,  78  N.  W.  433 ; 
Zinc  C.  Co.  V.  First  Nat.  Bank,  103  Wis.  125,  79  N.  W. 
229]  Johnson  v.  Huher,  106  Wis.  282,  82  N.  W.  137;  Balch 
r.  Beach,  119  Wis.  77,  95  N.  W.  132;  Stowell  v.  Eldred,  2G 
Wis.  504. 

While  in  Crowns  v.  Forest  L.  Co.,  supra,  the  question  was 
one  largely  of  procedure,  the  court  in  no  uncertain  terms 
stated  that  the  new  procedure  under  the  Code  does  not  "at- 
tempt to  divest  the  courts  of  the  jurisdiction  they  formerly 
possessed  to  protect  the  rights  of  parties  when  fraud  had  in- 
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tervened/'  but  that  the  remedy  must  be  pursued  in  the  man- 
ner prescribed  by  the  Code.     The  court  said : 

"Courts  of  equity  under  the  old  regime  had  the  power  of 
control  over  the  parties,  and  would  prevent  them  from  asserfc- 
ing  rights  based  upon  judgments  tainted  by  fraud  or  covin. 
That  power  exists  today,  but  it  must  be  invoked  and  enforced 
ip  harmony  with  the  true  spirit  and  in  accordance  with  the 
positive  requirements  of  the  new  order.  .  .  .  But  suppose,  as 
in  this  case,  the  facts  upon  which  the  fraudulent  character  of 
the  transactions  resulting  in  the  judgment  sought  to  be  at- 
tacked depends  were  not  discovered  until  the  expiration  of 
the  year,  is  the  party  without  remedy  ?  While  it  may  rightly 
be  said  that  the  ground  upon  which  defendants  seek  relief  is 
newly-discovered  evidence,  yet  it  is  evidence  showing  fraud 
and  collusion,  concealed  by  the  parties  to  it,  and  which,  it  is 
claimed,  has  resulted  most  harmfully  to  the  defendants. 
This  was  a  favorite  subject  of  relief  in  equity." 

In  Zinc  0.  Co.  v.  First  Nat  Bank,  supra,  this  court,  speak- 
ing upon  the  subject  respecting  an  action  to  enjoin  a  judg- 
ment, said: 

"In  such  independent  action  the  complaint  may  be  spoken 
of  as  a  bill  in  the  nature  of  a  bill  of  review,  in  the  sense  that 
it  is  the  pleading  on  the  part  of  a  plaintiff  to  accomplish,  in 
effect,  the  purpose  of  the  former  bill  of  review.  Strictly 
speaking,  bills  of  review  and  bills  in  the  nature  of  bills  of  re- 
view, as  such  pleadings  were  known  to  the  old  chancery  prao- 
tice,  are  not  Imown  to  the  Code." 

And,  after  discussing  the  limitations  upon  moticms  to  open 
judgments,  the  opinion  proceeds : 

"Neither  does  the  limitation  upon  proceedings  by  motion 
to  open  a  judgment  upon  some  ground  gwng  to  the  right  of 
plaintiff  to  the  relief  granted  militate  at  all  against  jurisdic- 
tion in  equity  to  protect  a  person  from  a  judgment  obtained 
against  him  by  fraud." 

This  court  again  had  occasion  to  consider  this  subject  in 
Balch  V.  Beach,  supra,  and  we  cannot  do  better  than  quote 
fr<mi  the  opinion: 

"A  court  of  equity  has  jurisdiction  to  relieve  against  a 
judgment  upon  the  ground  tiat  it  is  contrary  to  equity  where 
there  is  no  otljer  remedy,  upon  several  different  grounds,  and 
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among  them  fraud  upon  the  party  seeking  the  relief  by  the 
person  who  obtained  the  judgment,  such  party  not  being 
^ilty  of  any  inexcusable  ignorance  or  negligence  in  the  mat- 
ter.    Stowell  V,  FAdred,  26  Wis.  504;  Barber  v.  Bukeyser, 
39  Wis.  590 ;  Hiles  v.  Mosher,  44  Wis.  601 ;  Johnson  v.  Cole- 
man, 23  Wis.  452 ;  Nevil  v.  Clifford,  55  Wis.  161,  12  N.  W. 
419;  Crotvn^  v.  Forest  L.  Co,  102  Wis.  97,  78  K  W.  433. 
The  jurisdiction  of  equity  is  not  exercised  to  disturb  a  judg- 
ment.    That  can  only  be  done  according  to  methods  provided 
by  the  Code.     But  it  acts  directly  upon  the  party  who  is  in 
a  position  to  and  might,  if  not  restrained  of  his  liberty,  en- 
force the  judgment,  tying  his  hands  so  as  to  prevent  him  from 
•doing  so,  thus  leaving  the  judgment  good  in  form  but  value- 
less and  harmless  in  fact.     Crowns  v.  Forest  L.  Co.,  supra; 
Zinc  C.  Co.  V.  First  Nat.  Bank,  103  Wis.  135,  137,  79  N.  W. 
229;  Johnson  V.  Huber,  106  Wis.  282,  82  N.  W.  137;  TAid- 
ington  v.  Patton,  111  Wis.  208,  86  JST.  W.  571.  .  .  .  Above 
all  and  over  all  is  the  supreme  principle  to  which  the  vigilant, 
clean-handed,  but  wronged,  party  may  resort  when  all  legal 
remedies  fail,  and  even  precedents  for  an  equitable  remedy 
also,  fitting  the  situation  with  exactness  as  to  facts, — that 
equity  suffers  no  wrong  to  go  without  a  remedy,  the  wrong 
being  of  sufficient  gravity  to  be  appreciated  by  the  conscience 
-of  the  chancellor,  and  application  being  made  to  its  jurisdic- 
tion seasonably  and  with  clean  hands.     Its  power  and  mas- 
tery of  invention  and  the  flexibility  of  its  arm  enable  it  to 
fit  an  infinite  variety  of  situations  successfully  where  other- 
wise "VTongs  would  go  unrighted.     Pomeroy,  Eq.  Jur.  109. 
Its  administration   is  guarded   and  guided   by   precedents, 
which,  by  judicial  policy,  fence  in  its  operations  more  or  less 
<5losely  according  to  subjects ;  but  in  its  nature  it  is  expansive, 
and  so  may  break  away  ex  necessitate  and  set  a  new  mark  to 
meet  a  new  situation,  and  does  not  hesitate  to  do  so  when 
•otherwise  just  rights  would  fail  of  vindication-     Land,  L.  & 
L.  Co.  V.  Mclnlyre,  100  Wis.  258,  75  N.  W.  964." 

The  court  in  Stowell  v.  Eldred,  26  Wis.  504,  held  that 
equity  will  restrain  the  execution  of  a  judgment  obtained  by 
perjury,  and  the  rule  there  laid  down  has  never  been  de- 
parted from,  but  repeatedly  approved  in  subsequent  cases  by 
this  court.  Balch  v.  Beach,  119  Wis.  77,  96  N.  W.  132; 
'Crowns  v.  Forest  L.  Co.  102  Wis.  97,  78  K  W.  433;  Barler 
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V.  Bukeyser,  39  Wis.  590;  Eiles  v.  Mosher,  44  Wis.  601;. 
Nye  V.  Sochor,  92  Wis.  40,  65  N.  W.  854;  Jilmn  v.  Steb- 
bins,  41  Wis.  235;  Tucker  v.  Whittlesey,  74  Wis.  74,  41  K 
W.  535,  42  N.  W.  101. 

It  is  insisted  by  counsel  that  the  late  case  of  Uecker  v. 
Thiedt,  133  Wis.  148,  113  N.  W.  447,  is  in  conflict  with  the- 
StoweU  Case.  We  do  not  so  understand  it  In  the  Uecker 
Case  it  appears  that  there  was  no  fraud  which  induced  tho 
rendition  of  the  judgment,  and  the  court  so  held.  Moreover, 
it  ia  said  in  the  opinion  that  there  was  nothing  in  the  case 
showing  that  the  judgment  attacked  was  inequitable  or  un- 
fair. Nor  is  anything  said  in  the  case  tending  in  any  way 
to  discredit  the  Stowell  Case  or  other  cases  in  this  court.  As 
we  have  seen,  the  Stowell  Case  is  well  supported  by  subse- 
quent decisions  of  this  court  and  is  not  wholly  without  sup- 
port in  other  jurisdictions,  as  will  be  seen  by  an  examination 
of  the  following  cases:  Maddox  v.  Apperson,  14  Lea  (82 
Tenn.)  ^96 ;  Peagram  v.  King,  2  Hawks,  295 ;  Moore  v.  Ovl- 
Uy,  144  N.  C.  81,  66  S.  E.  681, 10  L.  E.  A.  ir.  s.  242,  where 
it  is  held  there  must  be  a  conviction  for  perjury ;  Nelson  v. 
First  Nat.  Bank,  70  Fed.  526 ;  Galena  &  S.  W.  B.  Co.  v. 
Erunor,  116  111.  55,  4  K  E.  762 ;  Moore  v.  Parker,  25  Iowa,. 
865;  Olover  r.  Hedges,  1  N".  J.  Eq.  113;  Jeweit  v.  Dringer, 
81  N.  J.  Eq.  586.  It  is  true  there  is  much  conflict  in  the 
authorities  upon  this  subject,  but  we  see  no  reason  for  de- 
parting from  the  rule  heretofore  laid  down  and  followed  by 
this  court  We  believe  it  is  in  harmony  with  the  general 
rules  of  equity  jurisprudence  and  best  calculated  to  promote 
the  doctrine  so  often  enunciatexl  bv  this  and  other  courts, 
"that  equity  suffers  no  wrong  to  go  without  a  remedy,  the 
wrong  being  of  sufficient  gravity  to  be  appreciated  by  the  con- 
science of  the  chancellor,  and  application  being  made  to  its 
jurisdiction  seasonably  and  with  clean  hands." 

On  the  allegations  of  the  complaint  we  think  it  showed  a 
ease  in  equity  to  enjoin  the  judgment  on  the  ground  that  it 
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was  obtained  solely  upon  the  fraud  and  perjured  evidence  of 
defendant,  and  that  plaintiff  could  not  with  due  diligence 
have  discovered  the  fraud  or  perjury  in  time  to  be  available 
in  the  first  action.  Perhaps  no  court  has  gone  farther  than 
this  in  upholding  the  doctrine  that  equity  allows  no  wrong  to 
go  without  a  remedy,  as  evidenced  by  the  language  heretofore 
quoted  from  the  Balch  Case.  That  language  is  a  vigorous 
statement  of  the  doctrine,  founded  upon  sound  principles  and 
policy.  We  believe  that  no  new  mark  need  be  set  in  the  pres- 
ent case  in  holding  that  the  all^ations  of  the  complaint  are 
sufficient  to  state  a  case  for  relief  in  equity.  If  no  case  is 
made  by  the  complaint,  it  would  seem  that  the  language 
quoted  from  Balch  v.  Beach,  119  Wis.  77,  95  K  W.  132, 
rests  in  a  fiction  not  capable  of  practical  application.  We 
therefore  conclude  that  the  complaint  stated  a  cause  of  action, 
and  no  error  was  committed  in  overruling  the  objection  to 
evidence  under  it. 

2.  It  is  further  assigned  as  error  that  the  findings  are  not 
supported  by  the  evidence.  It  is  established  by  all  the  au- 
thorities that  a  very  high  degree  of  proof  in  such  cases  is  re- 
quired, many  cases  holding  that  there  must  be  a  conviction 
for  perjury  before  equity  will  interfere,  while  others  hold 
that  it  must  be  established  beyond  reasonable  doubt  either  by 
admission,  documentary  evidence,  or  by  such  other  proof  as  to 
leave  no  reasonable  ground  for  doubt  Moore  v.  Gnlley,  144 
K  C.  81,  56  S.  E.  681,  10  L.  R.  A.  n.  s.  242 ;  Peagram  v. 
King,  2  Hawks,  605*;  Woodruff  v.  Johnston,  19  K  Y.  Supp. 
861;  Blo88  V.  Hull  27  W.  Va.  603;  Moore  v.  ParJcer,  25 
Iowa,  355 ;  Jones  v.  South's  Adm'r,  3  A.  K.  Marsh.  (10  Ky.) 
352;  ClarTc  v.  HaclceH,  1  Cliff.  269,  Fed.  Gas.  No.  2,823; 
Oldham  v.  Cooper,  5  Del.  Ch.  152 ;  Ableman  v.  Roth,  12  Wis. 
81;  StoweU  v.  Eldred,  26  Wis.  504;  Barber  v.  Rukeyser,  39 
Wis.  590 ;  Jilsun  v.  Stebbins,  41  Wis.  235 ;  TncJcer  v,  Whit- 
tlesey,  74  Wis.  74,  41  N.  W.  535,  42  N.  W.  101.  The  reason 
of  the  rule  is  obvious  as  laid  down  in  the  cases.  If  a  litigant 
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were  permitted  to  restrain  the  enforcement  of  a  judgment 
regularly  entered  after  a  trial  in  a  court  of  law  upon  conflict- 
ing or  uncertain  evidence  as  to  whether  perjury  was  com- 
mitted in  securing  the  judgment,  it  is  easy  to  see  what  in- 
terminable litigation  such  a  rule  would  invite.  Courts  of 
equity,  therefore,  should  not  restrain  the  execution  of  judg- 
ments, except  where  the  ground  for  interference  is  established 
beyond  all  reasonable  controversy  by  evidence  clear,  convinc- 
ing, and  satisfactory.  Linde  v.  Oudden,  109  Wis.  326,  85 
N*.  W.  323.  All  the  authorities  agree  that  evidence  of  the 
highest  dignity  is  necessary  to  justify  the  interference  of 
equity  in  such  cases.  In  the  instant  case  the  evidence  was 
far  from  coming  up  to  the  rule  which  the  authorities  from 
(he  earliest  decisions  down  to  the  present  time  require.  In 
Tovey  v.  Yoimg,  Finch's  Prec.  in  Ch.  193,  the  Lord  Keeper 
said: 

"New  matter  may  in  some  cases  be  ground  for  relief; 
but  it  must  not  be  what  was  tried  before:  nor  when  it  con- 
sists in  swearing  only,  will  I  ever  grant  a  new  trial,  unless  it 
appears  by  deed  or  writing,  or  that  a  witness,  on  whose  testi- 
mony the  verdict  was  given,  were  convicted  of  perjury,  or  the 
jury  attainted.*' 

The  witness  Fassage  swore  to  allied  admissions  made  by 
Ott  nineteen  years  before  the  trial  to  the  effect  that  he  had 
been  discharged,  while  Ott  positively  denied  that  he  ever 
made  such  statements  or  ever  had  been  discharged.  Tnie, 
Powers  gave  evidence  tending  slightly  to  corroborate  Fassage. 
The  corroborating  evidence,  however,  was  of  little  force  when 
weighed  against  other  circumstances  in  the  case.  Fassage 
further  testified  that  Pool  said  he  would  take  Ott  back  at  a 
salary  of  $15  per  week,  but  that  Ott  would  have  to  surrender 
the  contract  previously  made,  and  Ott  claimed  it  had  been 
lost  or  mislaid.  It  would  have  been  easy  for  Pool,  if  the 
agreement  had  been  canceled  as  Fassage  testified,  to  have 
taken  some  receipt  or  writing  showing  the  agreement     And 
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it  is  singular  if  it  had  been  canceled  that  he  should  let  it  run 
from  1889  to  the  time  of  his  death  without  in  any  way  mak- 
ing permanent  record  of  it  The  fact  that  the  contract  was 
never  surrendered  or  any  evidence  in  writing  preserved  to 
show  it  was,  is  strong  corroborating  proof  that  it  continued  as 
Ott  claimed.  Ott  is  corroborated  by  the  written  contract 
and  his  continuance  and  interest  in  the  firm,  while  the  only 
evidence  on  the  other  side  is  the  evidence  of  Fassage  respect- 
ing alleged  statements  made  nineteen  years  before  the  trial 
with  slight  corroboration  by  Powers.  Moreover,  does  it  seem 
reasonable  that  Ott  would  walk  out  without  any  settlement 
and  take  nothing  when  he  had  a  binding  contract  which  had 
run  from  October,  1887,  until  at  least  the  fall  of  1889,  when 
it  is  claimed  he  was  discharged  ?  Why  should  he  peaceably 
submit  to  cancellation  of  his  agreement  without  consideration 
after  the  business  had  prospered  and  Pool  was  able  to  draw 
from  the  business  $10,000,  as  it  appears  he  was  able  to  do  in 
1889  ?  The  assets  in  1889  were  $29,000,  or  about  three  times 
the  original  investment  Upon  this  state  of  the  case  it  is 
plain  that  there  is  not  sufficient  evidence  to  make  out  a  case 
for  the  plaintiff  by  that  high  degree  of  proof  required  by  the 
authorities.  In  the  view  we  take  of  the  case  it  is  mmecessary 
to  consider  other  questions  discussed.  It  follows  that  the 
judgment  of  the  court  below  must  be  reversed. 

By  the  Court. — ^The  judgment  below  is  reversed,  and  the 
action  remanded  with  directions  to  the  court  below  to  dismiss 
the  action. 

The  following  opinion  was  filed  February  26,  1909 : 

MATtfriTATJ,,  J.  I  concur  in  the  result  of  this  case,  but 
upon  radically  different  grounds  than  those  assigned  for  the 
decision. 

I  consider  it  most  unfortunate  to  engraft  a  new  rule  of  evi- 
dence upon  our  jurisprudence.     Above  all  things  the  develop- 
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ment  of  the  law  should  be  in  the  direction  of  simplicity  and 
certainty  rather  than  the  contrary.  At  common  law  but  two 
rules  as  to  certainty  to  be  attained  by  evidence  were  recog- 
nized,— ^the  reasonable  certainty  appertaining  to  all  civil 
cases,  and  certainty  beyond  a  reasonable  doubt,  applicable  to 
criminal  cases.  That  easily  understood  and  adaptable  sys- 
tem has  heretofore,  and  before  the  time  of  any  of  the  present 
members  of  the  court^  been  complicated  by  the  rule  of  cer- 
tainty produced  by  clear  and  satisfactory  evidence,  applicable 
to  ordinary  fraud  cases,  and  certainly  beyond  all  reasonable 
controversy,  applied  to  a  certain  class  of  civil  cases,  or  leav- 
ing no  substantial  doubt  applied  to  other  cases.  To  those  we 
now  add,  as  applicable  to  this  special  class  of  civil  cases,  the 
rule  that  the  turning  question  must  be  established  on  the  part 
of  the  plaintiff  by  the  highest  degree  of  certainty  known  to 
the  law.  In  this  confusing  state  of  things  little  wonder  there 
is  that  trial  courts  go  astray.  How  beneficial  it  would  be  to 
the  administration  of  justice,  if  we  could  return  to  the  old 
landmarks :  reasonable  certainly  under  all  the  circumstances 
as  to  civil  cases,  and  certainty  beyond  every  reasonable  doubt 
as  to  criminal  cases. 

Now  I  see  no  reason  for  going  to  other  jurisdictions  and 
borrowing  this  last  rule  for  civil  cases.  It  has  no  real  exist- 
ence, as  we  shall  see  as  we  progress.  I  must  make  my  pro- 
test against  the  venture,  adhering  to  the  time-honored  doc- 
trine that  fraud  must  be  established  by  clear  and  satisfactory 
evidence,  expressing  the  belief  that  such  rule  should  be  under- 
stood as  not,  appreciably,  if  at  all,  going  beyond  the  ordinary 
rule  of  reasonable  certainty.  The  term  "clear  and  satisfac- 
tory'* should  be  regarded  as  merely  suggesting  the  nature  of 
evidence  required,  in  a  fraud  case,  to  establish  the  fact  to  a 
reasonable  certainty. 

I  apprehend  that,  had  my  brethren  applied  to  the  case  the 
ordinary  rules  found  in  the  books,  they  would  not  have  come 
to  the  conclusion  that  the  learned  court's  findings  are  against 
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the  clear  preponderance  of  the  evidence.  The  trial  court  ap- 
plied the  rules  this  court  has  inculcated  in  fraud  cases  for 
fifty  years  and  more.  Eminent  counsel  upon  both  sides  tried 
the  case  with  the  view  that  such  rules  were  not  to  be  departed 
from.  Nothing  of  the  sort  now  suggested,  that  the  fraud 
should  be  established  beyond  a  reasonable  doubt,  has  ever 
been  held  before  except  in  case  of  avoiding  a  solemnly  ex- 
ecuted and  acknowledged  instrument  I  cannot  bring  my- 
self to  concur  that,  in  applying  the  usual  rule,  the  trial  court 
committed  error.  I  would  not  now  make  a  new  retroactive 
rule  for  the  purpose  of  overttiming  a  faultless  determination 
of  a  question  of  fact 

It  follows  that,  in  my  view,  the  judgment  should  be  af- 
firmed if  the  enforcement  of  the  first  judgment  can  properly 
be  enjoined  upon  the  ground  that  it  was  obtained  by  perjured 
testimony. 

I  will  now  endeavor  to  show  that,  notwithstanding  the  early 
decision  in  StoweU  v.  Eldred,  26  Wis.  504, — ^which  I  confess 
is  direct  authority  for  avoiding  a  judgment  by  equitable  in- 
terference odl  the  ground  of  its  having  been  obtained  by  per- 
jury, and  there  has  been  repeated  approval  since  that  time  of 
the  general  doctrine  that  equity  can  thus  relieve  a  party  from 
a  judgment  obtained  by  fraud ; — ^it  went  upon  a  plain  mis- 
conception of  the  law,  as  indicated  by  the  decisions  cited  to 
support  it;  that  it  has  never  been  followed  as  to  the  precise 
situation  we  are  dealing  with;  that  the  doctrine  of  it  has 
been  in  recent  years  twice  repudiated ;  and  that  such  doctrine 
is  contrary  to  well-nigh  universal  authority. 

In  Barber  v.  Rukeyser,  39  Wis.  590,  StoweU  v.  Eldred, 
supra,  was  referred  to  on  the  general  rule  of  equitable  inter- 
ference, but  no  perjury  was  claimed  and  the  judgment  wa.« 
not  disturbed.  The  same  is  true  of  Hiles  v.  Mosher,  44  Wis. 
601.  Johnson  v.  Colenum,  23  Wis.  452,  was  a  case  of  fraud 
upon  the  court  in  procuring  an  order  of  publication  of  the 
summonB  by  false  representaticm.  That  belongs  to  an  en- 
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tirely  different  class  of  cases  than  the  one  in  hand.  Nevil  v. 
Clifford,  55  Wis.  161,  12  N.  W.  419;  Zinc  C.  Co.  v.  First 
Nat.  Bank,  103  Wis.  125,  79  N.  W.  229 ;  and  Balch  v.  Beach, 
119  Wis.  77,  95  N.  W.  132,  are  cases  where  the  judgment 
was  obtained  by  collusion  between  the  plaintiff  and  the  repre- 
sentative of  the  defendant  It  will  be  seen,  at  once,  that  they 
are  in  a  class  by  themselves  and  do  not  go  at  all  on  the  ground 
of  mere  perjury  in  obtaining  the  judgment  Tucker  v.  Whit- 
tlesey, 74:  Wis.  74,  41  K  W.  535,  42  N.  W.  101,  belongs  to 
a  somewhat  different  class,  one  where  the  plaintiff  sustained 
pretty  close  fiduciary  relation  to  the  person  against  whom  the 
judgment  was  rendered  and  failed  to  disclose  that  which  he 
was  in  duty  bound  to  on  account  of  such  relations.  In  Nye 
V.  Sochor,  92  Wis.  40,  65  N.  W.  854,  relief  was  sought  on  the 
ground  that  the  defendant  was  prevented  from  being  present 
to  make  his  defense  on  account  of  the  fraud  of  the  plaintiff, — 
another  well-known  class  of  cases,  contemplating  physical  pre- 
vention or  something  equivalent  thereto,  not  mere  withhold- 
ing of  the  truth  through  dishonesty  unmixed  with  duty  to 
disclose  because  of  trust  or  fiduciary  relation  of  some  sort 

The  foregoing  include  substantially  all  the  cases  of  moment 
decided  by  this  court  where  the  subject  of  enjoining  the  col- 
lection or  enforcement  of  an  inequitable  judgment  has  been 
involved.  All  except  the  first  contain  the  essential  clement 
of  extrinsic  fraud  hereafter  alluded  to.  Most  of  them  refer 
to  Stowell  V.  Eldred,  supra.  A  number  repeat  what  is  there 
said,  to  wit: 

"Chancery  will  relieve  against  a  judgment  at  law  on  the 
ground  of  its  being  contrary  to  equity,  when  the  defendant 
in  the  judgment  was  ignorant  of  the  fact  in  question  pending 
the  suit,  or  it  could  not  have  been  received  as  a  defense,  or 
when  he  was  prevented  from  availing  himself  of  the  defense 
by  fraud  or  accident,  or  the  acts  of  the  opposite  party  un- 
mixed with  n^ligence  or  fault  on  his  part" 

Not  one,  except  the  first,  involved  to  any  extent  whatever     . 
the  precise  question  here,  and  the  rule  itself  was  stated  much 
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broader  than  can  be  vindicated  by  reference  to  authority 
elsewhere  and  certainly  by  the  cases  cited  in  support  of  it,  as 
will  be  hereafter  seen.  The  general  limitless,  so  to  speak, 
statement,  that  equity  will  relieve  from  a  judgment  which  is 
unfair  merely  because  the  defendant  has  a  defense  which  he 
did  not  seasonably  discover  and  is  free  from  negligence  in 
that  regard,  of  course  has  no  substantial  support.  It  would 
include  a  multitude  of  situations  where  equity  might  lay  hold 
to  disturb  adjudications,  leaving  no  stability  to  judgments 
and  defeating  the  public  policy  that  a  time  must  come  as  to 
all  controversies  when  they  will  be  considered  at  rest;  reme- 
dies having  gone  as  far  in  the  vindication  of  justice  as  is 
practicable ;  so  far  that  to  go  further  for  the  purposes  -of  a 
situation  now  and  then  arising,  would,  in  general,  do  a  far 
greater  wrong  than  to  leave  the  few  which  are  within  the 
realms  of  mere  possibility  beyond  the  boundary  of  the  practi- 
cable. 

That  the  unqualified  statement  contained  in  the  Stowell 
Case  was  not  guarded  as  it  should  have  been,  is  suggested  by 
the  fact  that  it  has  never  been  since  applied  to  relieve  from 
the  effect  of  mere  perjury,  and  as  to  fraud  has  been  confined 
to  fraud  upon  the  court  or  fraud  upon  the  defeated  party  by 
preventing — ^within  the  strict  meaning  of  the  term,  suggest- 
ing physical  prevention  or  something  equivalent,  not  mere 
failure  of  disclosure  and  abuse  of  fiduciary,  or  trust  relations 
and  collusion  between  the  prevailing  party  and  the  represen- 
tative, or  representatives,  of  the  adverse  party — ^him  from 
making  his  defense.  The  suggested  limitations  are  vindi- 
cated by  the  settled  law  as  we  find  it  laid  down  in  all  the  stand- 
ard text-books  and  substantially  all  authorities. 

It  is  laid  down  that  the  causes  for  equitable  interference 
are  divided  into  two  major  classes :  first,  fraud  by  the  prevail- 
ing party ;  second,  excusable  negligence  to  present  a  defense^ 
not  attributable  to  the  adverse  party.  2  Freeman,  Judg- 
ments (4th  ed.)  §  488. 
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The  first  class  does  not  relate  to  fraud  respecting  the  merits 
and  creating  the  condition  in  the  action  passed  upon  by  the 
court,  but  fraud  extrinsic  to  the  action  either  practiced  upon 
the  court  or  upon  the  party.  2  Freeman,  Judgments  (4th  ed.) 
§  489.  That  is,  some  act  ulterior  to  the  merits  by  which  the 
party  is  prevented  from  presenting,  or  induced  not  to  present, 
his  defense.  That  includes  fraud  upon  the  court  by  present- 
ing the  case  for  judgment  under  false  pretense  of  having 
complied  with  the  law  as  to  giving  notice  to  the  adverse  party 
fio  far  as  the  nature  of  the  case  would  permit,  or  fraud  upon 
the  party  by  inducing  him  to  absent  himself  or  otherwise 
keeping  him  from  the  trial  either  by  some  false  pretense  or 
physical  prevention,  or  keeping  him  away  or  intimidating 
him  by  threats,  or  taking  judgment  contrary  to  an  agreement, 
rendering  the  making  of  a  defense  the  adversary  has,  impos- 
sible, or  where  the  attorney  for  the  defeated  party  corruptly 
permitted  judgment  to  be  taken,  and  like  situations.  All  re- 
late, as  will  be  seen,  to  purely  extrinsic  matters;  extrinsic 
fraud.  It  would  take  much  time  to  go  into  details.  Suffice 
it  to  say,  that  in  all  cases  the  element  of  fraud  is  extrinsic, 
that  it  does  not  have  to  do  with  the  merits  of  the  case,  as  by 
merely  making  false  proof,  wilfully  or  otherwise. 

We  do  not  need  to  discuss  the  second  major  class  as  it  does 
not,  in  any  view,  include  such  a  case  as  the  one  in  hand. 
Such  class  relates  to  mere  excusable  n^lect  on  the  part  of  the 
person  asking  relief,  not  chargeable  at  all  to  any  wrongful 
conduct  on  the  part  of  the  person  against  whom  relief 
is  sought.  But  all  such  relate  to  matters  of  an  extrinsic 
character.  The  subject  is  dealt  with  at  length  along  these 
lines  in  2  Freeman,  Judgments  (4th  ed.)  §§  488-496,  inclu- 
sive, and  Black,  Judgments  (2d  ed.)  §§  865-387,  inclusive. 

So  the  supreme  test  of  competency  for  equitable  relief  is 
whether  the  facts  constituting  the  fraud  are  extrinsic  If 
they  are  intrinsic  in  any  sense,  competency  does  not  exist. 
That  suggests  at  once  that  mere  perjury,  as  in  this  case,  does 
not  satisfy  the  test 

Digitized  by  VjOOQIC 


9]  JANUARY  TEEM,  1909.  281 

Boring  V.  Ott>  138  Wis.  260. 

That  was  evidently  overlooked  in  the  Stowell  Case,  Con- 
sider that  with  the  test  we  find  laid  down  at  sec  489  in  Free- 
man on  Judgments  (4th  ed.)  : 

'^Whenever  an  issue  exists  in  any  action  or  proceeding,  each 
of  the  parties  should  anticipate  that  his  adversary  will  offer 
evidence  to  support  his  side  of  it,  and  should  be  prepared  to 
meet  such  evidence  vrtth  coimter  proofs.  Where  he  has  an 
opportunity  to  do  this,  and  does  not  avail  himself  of  it,  or, 
though  availing  himself  of  it,  is  unable  to  overcome  the  effect 
upon  the  court  or  jury  of  the  evidence  offered  by  his  adver- 
sary, he  cannot,  in  effect,  obtain  a  retrial  of  the  issue  before 
another  tribimal  by  charging  that  the  judgment  against  him 
was  procured  by  perjury;  and  this  has  been  held  to  cojutinue 
to  be  the  rule,  notwithstanding  the  existence  of  a  statute  au- 
thorizing actions  to  set  aside  judgments  obtained  by  means  of 
perjury  or  subornation  of  perjury." 

And  in  Black  on  Judgments  (2d  ed.)  §  372 : 

"In  some  jurisdictions,  it  is  thought  that  if  a  party  to  a 
suit  intentionally  procures  and  produces  false  testimony, 
suborning  his  witnesses  to  perjury  and  conspiring  with  them 
to  secure  a  judgment,  this  amounts  to  such  fraud  as  vdll  en- 
able the  adverse  party,  if  defeated  in  the  suit,  to  secure  an 
injunction  against  the  judgment.  But  this  doctrine  is  de- 
nied in  other  states,  and  indeed  the  general  current  of  author- 
ity is  now  in  favor  of  the  rule  that  perjury  conmiitted  by  the 
successful  party  or  his  witnesses  at  the  trial  is  no  sufficient 
ground  for  vacating  Ihe  judgment  or  enjoining  its  enforce- 
ment'* 

So  firmly  established  in  American  jurisprudence  is  that 
rule,  that  it  has  been  recognized  as  not  open  to  invasion  ex- 
cept by  legislative  authorization  and  even  in  face  of  a  plain 
statute  of  Minnesota  that: 

"In  all  cases  where  judgment  has  been,  or  hereafter  may 
be,  obtained  in  any  court  of  record  by  means  of  the  perjury, 
subornation  of  perjury,  or  any  fraudulent  act,  practice  or  rep- 
resentation of  the  prevailing  party,  an  action  may  be  brought 
by  the  party  aggrieved  to  set  aside  said  judgment  at  any  time 
within  three  years  after  the  discovery  by  him  of  such  perjury, 
subornation  of  perjury  or  of  the  facts  constituting  such  fraud- 
ulent act,  practice  or  representation. 
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— the  court  regarded  the  letter  of  the  written  law  as  going 
to  such  a  dangerous  length,  as  regards  equitable  interference, 
on  the  ground  of  mere  perjury  in  obtaining  the  judgment, 
as  not  to  have  been  intended  to  apply  to  a  case  where  tlie  sub- 
ject matter  was  in  issue  in  the  action  and  the  losing  party 
had  no  right  to  depend  upon  the  evidence  of  his  adversary  to 
disprove  the  latter's  claim  or  to  establish  the  former's  defense. 
The  reasoning  of  the  court  on  this  subject  in  Mass  v.  Billings^ 
42  Minn.  63,  43  N.  W.  797,  afl^med  in  Watkins  v.  Landon^ 
67  Minn,  136,  69  N.  W.  711,  is  so  logical  and  so  directly  in 
line  with  the  general  current  of  American  authority  that  I 
cannot  do  better  than  to  quote  from  it  at  length : 

"Besides  the  reason  that  the  act  is  in  derogation  of  the 
common  law,  there  is  another  reason  for  a  strict  construction, 
furnished  by  the  consequences  to  which  a  large  construction 
would  lead.  All  who  are  familiar  with  the  trial  of  causes^ 
know  how  ready  the  defeated  party  is,  however  full  an  op- 
portunity he  may  have  had  to  present  his  case,  to  charge  that 
the  result  was  brought  about  by  false  swearing  and  perjury 
of  the  successful  party  and  his  witnesses.  That  is  often  the 
feeling  of  the  defeated  party,  especially  where  there  is  a  di- 
rect conflict  between  the  testimony  on  one  side  and  that  on  the 
other.  Had  these  defendants  been  defeated  in  the  first  ac- 
tion, they  might  have  felt  and  alleged  that  it  was  through  per- 
jury on  the  part  of  the  defense.  Should  they  be  defeated  in 
this  action,  and  their  former  judgment  be  vacated  by  the 
judgment  in  this,  they  might  allege  that  the  result  was 
reached  through  perjury  of  the  opposite  party ;  and  so  on,  ad 
infinitum,  as  often  as  the  matter  diould  be  tried  and  a  judg- 
ment rendered.  Where,  if  the  statute  allows  an  action  to  be 
brought  to  set  aside  any  judgment  upon  the  naked  allegation 
of  perjury,  will  be  the  end  of  litigation  t  When  will  contro- 
versies between  litigious  parties  bo  finally  determined?  If 
the  statute  permits  controversies  to  be  in  that  manner  perpet- 
ually kept  open,  it  is  certainly  a  very  mischievous  one.  We 
cannot  think  the  legislature  intended  to  go  that  length.'' 

Except  a  very  few,  not  well-considered  cases  here  and  there,, 
we  might  call  the  roll  of  the  state  and  federal  courts  in  sup- 
port of  the  foregoing.     My  brethren  confess  a  conflict  of  au-^ 
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thority,  bnt  fail  to  confess  the  very  meager  and  illogical  char- 
acter of  the  adjudications  out  of  harmony  with  what  we  have 
seen  to  exist;  and  fail  to  confess  that  the  Stowell  Case,  as  to 
the  particular  subject  in  hand,  stands  alone  in  this  court,  and 
fail  to  confess  that  in  most  of  the  cases  where  it  has  been 
cited,  in  this  and  other  courts,  reference  to  which  is  made  in 
the  court's  opinion,  substantially  all  the  references  are  to  sit- 
uations falling  within  ike  remediable  class,  not  such  as  wo^ 
now  have. 

As  indicated,  I  have  made  reference  to  substantially  alt 
the  cases  in  this  court.  I  will  now  refer  to  three  of  the  for- 
eign citations  as  a  type  of  aU.  Jewett  v.  Dringer,  81  N.  J. 
Eq.  586.  The  sole  question  was  whether  the  court  of  origi- 
nal jurisdiction  could  entertain  a  biU  to  review  a  decree  en- 
tered upon  a  remittitur  from  the  supreme  court,  and  it  was 
held  not.  The  court,  incidentally,  said  that  it  could  enter- 
tain a  bill  to  avoid  a  judgment  entered  therein  and  procured 
by  fraud,  but  what  the  court  had  in  mind  by  the  term 
"fraud"  is  not  suggested.  Reference  to  other  cases  in  that 
court  wiU  easily  show  that  mere  perjured  testimony,  given  in 
obtaining  the  judgment,  was  not  thought  of.  The  case  haa 
not,  as  I  view  it,  the  remotest  bearing  on  the  situation  now 
under  treatment. 

In  Moore  v.  Parker,  25  Iowa,  355,  the  action  was  for  re- 
lief from  fraud  aliunde  the  trial,  facts  extrinsic,  within  the 
rule  we  have  stated.  As  in  Jewett  v.  Dringer,  supra,  no  such 
thing  as  false  testimony  in  obtaining  the  judgment  is  sug- 
gested as  a  proper  ground  for  relief.  The  same  is  true  of 
Galena  &  8.  W.  B.  Co.  v.  Ennor,  116  111.  55,  4  N.  E.  762. 
On  the  subject  now  in  hand  the  court  said : 

"It  cannot  be  allowed  as  a  ground  for  setting  aside  a  judg- 
ment, that  there  was  false  testimony  given  on  the  trial,  or 
false  assertions  as  to  liability,  previously  made.  If  this  were 
admitted  there  would  be  little  stability  in  judgments/' 

Wherein  do  such  authorities  support  the  doctrine  of  the 
Stowell  Casef     If  they  have  any  bearing  thereon  I  am  en- 
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tirely  unable  to  discover  it.  A  multitude  of  authorities  such 
as  my  brethren  seem  to  think  point  the  opinion  might  be 
added  to  the  few  cited. 

We  will  now  return  to  the  StoweU  Case,  briefly,  for  the 
purpose  of  showing  that  the  cases  therein  cited  and  upon 
which  it  was  groimded  do  not  support  it,  and  then  show  that 
the  true  doctrine  above  indicated  has  been  adopted,  substan- 
tially universally,  and  then  that  the  early  rule  promulgated 
here  has  been  abandoned. 

The  first  case  cited  in  the  StoweU  Case  is  Foster  v.  Wood, 
6  Johns.  Ch.  86.  It  is  sufficient  to  say  as  to  that,  relief  on 
the  ground  of  perjury  was  not  sought  nor  mentioned;  only 
the  general  principle  was  recognized  that  relief  from  a  judg- 
ment secured  by  fraud  may  be  obtained. 

The  next  case  is  Merritt  v,  Baldwin,  6  Wis.  439.  There 
the  plaintiff  fraudulently  took  advantage  of  the  absence  of 
the  defendant  to  obtain  his  judgment. 

The  next  is  Huebschman  v.  Baker,  7  Wis.  542.  The  relief 
was  granted  from  the  result  of  neglect  of  the  attorney,  whom 
defendant  had  a  right  to  rely  on  to  protect  his  interest  and 
who  wholly  failed  to  do  so,  allowing  judgment  to  go  by  de- 
fault. 

The  last  is  Ableman  v.  Both,  12  Wis.  81.  The  relief  was 
sought  because  the  plaintiff  brought  the  case  to  trial  in  breach 
of  a  verbal  agreement  for  its  postponement  and  thereby  ob- 
tained the  judgment.  This  ends  the  chapter,  and  it  will  be 
easily  seen  how  very  foreign  the  citations  are  from  the  doc- 
trine grounded  thereon.  In  every  case  the  fraud  claimed 
was  plainly  extrinsic.  It  did  not  have  any  bearing  whatever 
on  the  subject  of  perjury  in  obtaining  the  judgment. 

Turning  to  the  citations  of  the  learned  coimsel,  who  so  dis- 
tinguished themselves  by  obtaining  promulgation  of  the 
troublesome  doctrine,  we  find  a  very  interesting  situation; 

Emerson  v.  Udall,  13  Vt.  477,  was  relied  on  and,  perhaps, 
influenced  the  court.     Kedfield,  Justice,  merely  suggested 
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that  in  no  event  could  the  presentation  of  false  testimony  or 
suppression  of  truth  give  cause  for  relief  unless  it  was  wilful, 
and  it  was  suggested  that  even  then  it  was  questionable  . 
whether  a  court  of  equity  could  give  relief  or  not.  It  should 
be  noted  in  this  connection  that  the  court  was  not  dealing 
with  the  solemn  adjudications  of  a  judicial  tribunal,  but 
with  an  award  of  arbitrators.  Whatever  uncertainty  there 
was  at  that  time,  as  to  the  state  of  the  law  as  regards  the  pre- 
cise question  to  which  the  case  was  cited,  was  solved,  later,  in 
Camp  V.  Ward,  69  Vt.  286,  37  Atl.  747,  where  the  court  said, 
most  distinctly,  that  perjury  is  not  a  sufficient  ground  for  en- 
joining a  judgment ;  that  fraud  must  be  collateral,  and  that 
perjury  in  the  action  is  not  such.  The  further  citations  did 
not  add  anything  of  value  for  the  court  to  have  acted  upon. 

On  the  other  side  counsel  contended  that  "a  judgment  will 
not  be  enjoined  in  .  •  .  equity  upon  the  ground  that  a  wit- 
ness upon  whose  testimony  the  judgment  was  obtained  was 
mistaken  or  wilfully  swore  falsely^' — citing  Smith  v.  Lowry, 
1  Johns.  Ch.  320.  There  the  court  was  very  pronounced  on 
the  subject  as  to  the  precise  doctrine  for  which  I  contend. 
The  gist  of  the  decision  is  thus  stated  in  the  syllabus : 

"An  injunction  will  not  be  granted  to  stay  proceedings  at 
law,  on  a  judgment,  on  the  ground  that  the  defendant  at  law 
was  prevented,  by  public  business,  from  making  due  prepara- 
tions for,  and  attending  at,  the  trial;  and  that  plaintiff  had, 
on  the  evidence  of  one  witness,  whom  he  had  suborned  to 
swear  falsely,  recovered  a  verdict  for  a  much  larger  sum  in 
damages  thwi  he  was  justly  entitled  to ;  and  that  the  supreme 
court  had  refused  to  grant  a  new  trial  in  the  cause.'^ 

Some  quite  extreme  English  cases  are  referred  to  in  the 
opinion,  scnnewhat  out  of  harmony  with  the  court's  conclusion, 
with  the  remark  that  "this  doctrine  seems  to  be  overruled,  on 
the  broad  ground  that  there  must  be  an  end  of  litigation ;  and 
it  may  be  questioned  whether  equity  would  now  interfere, 
even  in  this  case,  after  the  refusal  by  a  court  of  law." 

That  case  was  decided  in  the  formative  stage  of  equity  ju- 
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risprudence  in  this  country.     Later  the  New  York  court  left 
no  manner  of  doubt  as  to  its  position.  • 

In  Paterson  v.  Bangs,  9  Paige,  627,  the  grounds  of  relief 
were  limited  to  situations  where  the  party  was  "prevented  by 
fraud  or  accident  without  any  fraud  or  negligence  in  himself 
or  his  agent."  Note  the  word  "prevented"  which  points  to 
extrinsic  circumstances  as  we  have  seen.  In  Mayor,  etc.  v. 
Brady,  115  N.  T.  599,  22  N.  E.  237,  it  was  said,  referring  to 
previous  adjudications,  that  the  fraud  which  will  vitiate  a 
judgment  is  fraud  practiced  in  the  procurement  or  concoction 
of  the  judgment  itself,  by  which  the  defendant  was  prevented 
from  availing  himself  of  his  defense,  as  distinguished  from 
mere  false  proof.  In  the  case  referred  to,  the  federal  rule, 
which  was  adverted  to  by  the  Vermont  court  and  which  par- 
ticular attention  will  be  given  to  hereafter,  was  unqualifiedly 
adopted.  In  Boss  v.  Wood,  70  N.  T.  8,  the  situation  was 
more  aggravated  than  the  one  claimed  to  exist  here.  Yet  it 
was  held  not  to  present  a  case  of  fraud  extrinsic,  or  as  the 
court  put  it,  "in  the  very  concoction  or  procuring  of  the  judg- 
ment or  decree."  The  gist  of  the  decision  is  well  stated  in 
the  syllabus,  thus : 

"An  equitable  action  cannot  be  maintained  to  annul  a  judg- 
ment rendered  upon  conflicting  evidence,  upon  the  ground 
that  the  opposite  party  and  his  witnesses  conspired  together 
to  obtain  a  judgment  by  perjury  and  fraud,  and  that  the 
judgment  was  obtained  by  false  evidence." 

Many  other  New  York  cases  might  be  referred  to  of  like 
effect  showing  that  the  rule  in  that  state  is  directly  opposite 
to  what  was  seemingly  supposed  in  the  StoweU  Case. 

Now  we  must  turn  for  a  moment  to  the  federal  rule 
adopted  in  substantially  all  the  cases  decided  since  it  was  pro- 
mulgated, and  by  all  the  text-writers. 

The  dominant  principle  was  first  phrased  by  Chief  Justice 
Marshall  in  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  382. 
It  was  said,  without  attempt  to  define  precise  limitations,  that 

^^any  fact  which  clearly  proves  it  to  be  against  conscience  to 
execute  a  judgment,  and  of  which  the  injured  party  could  not 
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tave  availed  himself  in  a  court  of  law ;  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
accident  unmixed  with  any  fault  or  negligence  in  himself  or 
his  agents,  will  justify  an  application  to  a  court  of  chancery." 

It  will  be  seen,  at  once,  that  the  evident  attempt  to  state 
these  general  principles  in  the  Stowell  Case  expanded  them 
very  greatly  and,  in  view  of  the  authorities  cited,  rather  incon- 
siderately. The  precise  nature  of  the  fraud  contemplated  by 
the  rule  was  left  quite  uncertain  till  U.  8.  v.  Throckmorton, 
•98  TJ.  S.  61.  There  for  the  first  time,  what  is  meant  by 
fraud  in  the  procurement  of  a  judgment  was  elucidated  so  as 
•to  entirely  eliminate  cases  of  this  sort  and  so  illustrated  as  to 
show,  clearly,  that  only  matters  extrinsic  are  subjects  of  re- 
lievable  fraud,  that  no  one  need  now  go  astray.  It  should  be 
noted,  in  passing,  that  Smith  v.  Lowry,  1  Johns.  Ch.  320, 
cited  to  the  attention  of  this  court  ih  the  Stowell  Case,  but 
seemingly  overlooked  in  making  up  the  decision,  was  referred 
to  as  one  of  the  controlling  authorities.  Relief  from  the 
judgment  was  sought  upon  the  ground  that  it  was  obtained  by 
using  a  fraudulently  antedated  paper,  material  to  the  contro- 
versy, and  depositions  of  perjured  witnesses.  Relief  was  de- 
nied, the  court  saying: 

"Fraud  vitiates  the  most  solemn  contracts,  documents,  and 
-even  judgments.  There  is  also  no  question  that  many  rights 
originally  founded  in  fraud  become  ...  by  the  protection 
which  the  law  throws  around  rights  once  established  by 
formal  judicial  proceedings  ...  no  longer  open  to  inquiry 
in  the  usual  and  ordinary  methods.  .  .  . 

"But  there  is  an  admitted  exception  to  this  general  rule  in 
cases  where,  by  reason  of  something  done  by  the  successful 
party  to  a  suit,  there  was  in  fact  no  adversary  trial  or  deci- 
sion of  the  issue  in  the  case.  Where  the  unsuccessful  party 
has  been  prevented  from  exhibiting  fully  his  case,  by  fraud 
-OT  deception  practiced  on  him  by  his  opponent" — Now  note 
the  illustrations:  "as  by  keeping  him  away  from  court,  a 
false  promise  of  a  compromise ;  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in  ignorance  by  the  acts 
of  the  plaintiff;  or  where  an  attorney  fraudulently  or  without 
iiuthority  assumes  to  represent  a  party  and  connives  at  his  de- 
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feat ;  or  where  the  attorney  regularly  employed  corruptly  sells 
out  his  client's  interest  to  the  other  side,"  or  similar  situations, 
of  fraud  practiced  upon  the  party  seeking  relief  preventing 
him  from  making  his  defense,  "a  new  suit  may  be  sustained 
to  set  aside  and  annul  the  former  judgment  or  decree,  and 
open  the  case  for  a  new  and  a  fair  hearing." 

"On  the  other  hand,  the  doctrine  is  equally  well  settled  that 
the  court  will  not  set  aside  a  judgment  because  it  was  foimded 
on  a  fraudulent  instrument,  or  perjured  evidence."  [i/.  S. 
V.  Throckmorton,  98  U.  S.  64r-66.] 

Oreene  v.  Greene,  2  Gray,  361,  opinion  by  Shaw,  C.  J.,, 
was  referred  to  for  the  best  discussion  of  tile  whole  subject 
extant.  The  case  involved  the  right  to  relief  from  a  judg- 
ment obtained  by  perjury.  Eelief  was  denied,  the  learned 
justice  saying: 

"The  maxim  that  fraud  vitiates  every  proceeding  must  be 
taken,  like  other  general  maxims,  to  apply  to  cases  where 
proof  of  fraud  is  admissible.  But  where  the  matter  has  been 
actually  tried,  or  so  in  issue  that  it  might  have  been  tried,  it 
is  not  again  admissible ;  the  party  is  estopped  to  set  up  such 
fraud,  because  the  judgment  is  the  highest  evidence,  and  can- 
not be  contradicted." 

The  federal  supreme  court  concluded  its  exhaustive  discus- 
sion by  formulation  of  this  rule,  now  thirty  years  old,  and 
familiar  to  all  courts  as  a  classic : 

"The  acts  for  which  a  court  of  equity  will  set  aside  or  an- 
nul a  judgment  or  decree,  between  the  same  parties,  rendered 
by  a  court  of  competent  jurisdiction,  have  relation  to  frauds, 
extrinsic  or  collateral,  to  the  matter  tried  by  the  first  court,, 
and  not  to  a  fraud  in  the  matter  on  which  the  decree  was  ren- 
dered." 

The  importance  of  adhering  closely  to  the  rule  was  thus^ 
pictured : 

"That  the  mischief  of  retrying  every  case  in  which  the 
judgment  or  decree  rendered  on  false  testimony,  given  by  per- 
jured witnesses,  .  .  .  would  be  greater,  by  reason  of  the  end- 
less nature  of  the  strife,  than  any  compensation  arising  from, 
doing  justice  in  individual  cases." 
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If  we  were  to  take  time  to  indicate  with  appropriate  cita- 
tions the  multitude  of  cases  in  the  courts  of  this  country 
where  that  rule  and  logic  has  been  adopted,  the  language  of 
the  federal  court  being  quoted,  and  it  being  expressly 
pointed  out  that  perjury  in  the  case  is  matter  intrinsic,  not 
collateral,  and  so  not  within  the  rule  as  to  relievability,  this 
opinion  would  be  extended  to  a  very  great  length.  Pages 
would  be  occupied  with  mere  titles  of  cases  and  where  they 
may  be  found.  The  following  are  a  few  of  the  most  striking 
of  such  cases,  directly  on  the  point :  Maryland  S.  Co,  v.  Mar- 
ney,  91  Md.  360,  46  Atl.  1077,  where  not  only  perjury  but 
subornation  of  perjury  was  held  not  to  be  a  ground  for  re- 
lief.    To  the  same  effect  are  Oray  v.  Barton,  62  Mich.  197, 

28  N.  W.  813;  Pico  v.  Cohn,  91  Cal.  129,  25  Pac  970,  27 
Pac.  537;  Woodruff  v.  Johnston,  19  N.  Y.  Supp.  861;  De- 
merit V.  Lyford,  27  N.  H.  541 ;  Kretschmar  v.  Buprecht,  230 
ni.  492,  82  N.  E.  836;  Graves  v.  Graves,  132  Iowa,  199, 109 
K  W.  707 ;  Hilton  v.  Ouyot,  159  U.  S.  113, 16  Sup.  Ct.  139 ; 
Mahaney  v.  State  Ins.  Co.  133  Iowa,  570,  110  N.  W.  1041; 
Richards  v.  Moran,  137  Iowa,  220,  114  N.  W.  1035 ;  Hass  v. 
Billings,  42  Minn.  63,  43  N.  W.  797 ;  Hamilton  v.  McLean, 
139  Mo.  678,  41  S.  W.  224;  U.  S.  v.  Flint,  4  Sawy.  42,  25 
Fed.  Cas.  No.  15,121;  U.  8.  v.  Oleeson,  90  Fed.  778;  U.  S. 
V.  White,  9  Sawy.  125,  17  Fed.  561 ;  Cotzhausen  v.  Kerting, 

29  Fed.  821;  Ritchie  v.  McMullen,  79  Fed.  522;  Fealey  v. 
Fealey,  104  Cal.  354,  38  Pac.  49 ;  Hanley  v.  Hanley,  114  Cal. 
690,  46  Pac.  736;  Pepin  v.  Lautman,  28  Ind.  App.  74,  62  K 
E.  60;  8teen  v.  March,  132  Cal.  616,  64  Pac  994;  Gusman 
V.  Hearsey,  28  La.  Ann.  709;  Verplanck  v.  Van  Bur  en,  11 
Hun,  328;  Wabash  R.  Co.  v.  Mirrielees,  182  Mo.  126,  81  S. 
W.  437 ;  Neun  v.  BlacJcstone  B.  &  L.  Asso.  149  Mo.  74,  50 
S.  W.  436;  Friese  v.  Hummel,  26  Oreg.  145,  37  Pac.  458; 
Codde  V.  Mahiat,  109  Mich.  186,  66  N.  W.  1093 ;  Ames  v. 
Snider,  55  111.  498;  Adams  v.  Secor,  6  Kan.  542.  Later 
Kansas  cases  depend  on  statutory  change  of  the  rule. 

The  treatment  by  my  brethren  of  Pico  v.  Cohn,  supra,  and 
Vol.  138— 19  ^  i 
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similar  cases,  as  if  such  cases  recognize  fraud  of  the  nature 
here  involved  to  be  sufficient  to  warrant  such  an  action  as  this, 
because  they  hold  "that  in  some  cases  a  former  judgment  may 
be  annulled  for  fraud,"  and  the  statement  by  my  brethren 
that  just  what  is  included  in  the  term  "extrinsic  fraud"  is  not 
easily  determinable,  as  if  the  uncertainty  gives  range  to  in- 
clude perjured  testimony  in  the  action, — seems  very  weak 
support  since  in  the  California  case  referred  to,  and  many 
that  followed  it,  and  the  very  cases  suggesting  the  uncertainty 
referred  to,  all  agree  that  "fraud  extrinsic"  does  not  include 
perjury  in  the  action,  but  unquestionably  excludes  it. 

Now  a  word  on  the  suggestion  by  my  brethren  that  Mar- 
shall V.  Holmes,  141  U.  S.  689,  12  Sup.  Ct.  62,  where  relief 
was  held  proper  upon  the  ground  that  the  judgment  sought  to 
be  set  aside  was  procured  by  means  of  plaintiff  therein  lead- 
ing the  court  to  believe  that  he  contracted  with  the  defend- 
ant through  one  Boyd,  and  that  he  was  duly  authorized  in 
that  regard  in  writing, — by  producing  a  letter  purporting  to 
have  been  written  by  the  plaintiff  to  that  effect,  which  was  a 
forgery,  modified  the  Throckmorton  rule.  The  Throckmor- 
ton Case  was  only  incidentally  referred  to,  with  nothing  to  in- 
dicate, expressly,  modification  of  it  in  any  way.  However,  the 
case  bears  all  earmarks  of  having  been  decided  without  full 
appreciation  of  the  situation  the  court  had  created.  It  was 
probably  supposed  that  the  forgery  of  the  instrument,  and 
use  of  it  to  obtain  the  contract,  ostensibly  on  the  credit  of  the 
plaintiff,  not  the  use  of  it  upon  the  trial,  was  the  real  ground 
of  the  mischief  and  so  was  fraud  extrinsic.  It  cannot  be 
thought  for  a  moment  that  any  infraction  of  the  rule — ^which 
had  existed  without  question  for  some  thirteen  years  and  be- 
come the  law  of  the  land  in  all  federal  and  all  state  courts — 
was  intended.  That  is  rendered  unmistakable  from  the  fact 
that  in  many  cases  decided  since  1891,  when  the  adjudication 
in  question  occurred,  the  Throckmorton  rule  is  found  vindi- 
cated in  all  its  integrity,  particularly  as  to  the  very  point  in 
controversy  in  this  case.     U,  8.  v,  Gleeson,  90  Fed.  778 ;  Hilr 
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ton  V.  Quyot,  159  IT.  S.  113,  207,  16  Sup.  Ct.  139 ;  Pitts- 
burgh,  C,  C.  <&  St.  L.  B.  Co.  v.  Keokuk  &  H.  B.  Co.  107 
Fed.  781. 

True,  after  the  Marshall  Case  a  controversy  arose  as  to 
whether  the  Throckmorton  rule,  in  some  of  its  aspects,  had 
not  been  modified  by  the  later  case,  creating  an  irreconcilable 
conflict.  The  supreme  court  was  appealed  to  in  Oraver  v. 
Faurot,  76  Fed.  267,  to  settle  the  matter,  but  did  not  reach 
the  supposed  diflSculty.  In  Bailey  v.  Sundberg,  145  IT.  S. 
628,  12  Sup.  Ct.  239,  and  again  in  the  same  case,  154  IT. 
S.  494, 14  Sup.  Ct.  1142,  an  appeal  was  made  to  the  supreme 
court  for  a  writ  of  certiorari  to  review  the  judgment  upon  the 
ground  that  the  lower  court  committed  a  serious  error  of  law 
in  adhering  to  the  Throckmorton  rule  instead  of  the  supposed 
infraction  of  it.  Both  applications  were  denied.  It  was  ex- 
pressly aflSrmed  in  Hilton  v.  Quyot,  supra,  in  1894.  It  was 
said  in  U.  8.  v.  Oleeson,  supra,  not  to  have  been  displaced  at 
all  by  Marshall  v.  Holmes,  supra,  and  for  more  than  ten  years 
it  has  been  regarded  as  the  unquestionable  rule  for  the  fed- 
eral and  state  courts.  In  view  of  this  history,  I  submit  that 
the  decision  here  cannot  be  justified  upon  the  ground  that  the 
doctrine  of  the  Throckmorton  Case  has  been  at  all  disturbed 
by  the  court  which  declared  it. 

We  now  turn  to  our  own  decisions  and  show  that  the  rule  so 
firmly  established  elsewhere  has  been  unqualifiedly  adopted 
here,  in  place  of  the  rule  in  StoweU  v.  Eldred,  26  Wis.  504. 

In  Uecker  v.  Thiedt,  133  Wis.  148,  113  K.  W.  447,  de- 
cided so  recently  as  to  be  fresh  in  memory  of  us  all,  the  court, 
speaking  by  Mr.  Justice  Dodob,  said : 

"Fraud  which  can  be  made  the  basis  of  an  attack  upon  a 
solemn  judgment  of  a  court  of  record  must  have  directly  in- 
duced the  rendition  of  the  judgment,  not  merely  have  in- 
duced or  brought  about  a  condition  upon  the  real  existence  of 
which  the  court  acted  as  a  basis  of  its  decree," 

citing  U.  S.  V.  Throckmorton,  supra,  and  other  cases  to  which 
I  have  referred.     What  was  left  out  to  make  an  unmistakable 
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repudiation  of  the  Stowell  Case  except  the  addition,  almost 
necessarily  to  be  inferred,  Stowell  v.  Eldred,  26  Wis.  504, 
overruled.  The  two  cannot  stand  together.  How  can  one 
say  there  is  nothing  said  in  the  later  case  in  any  way  to  dis- 
credit the  early  one  merely  because  the  facts  of  the  two  were 
different,  since  in  both  the  court  intended  to  state  a  rule  of 
general  application?  I  leave  the  reader  of  our  opinions  to 
answer  this,  each  for  himself.  True,  there  was  no  fraud 
in  the  Uecker  Case,  as  it  turned  out.  True,  the  court  said : 
"There  was  nothing  in  the  case  showing  that  the  judgment  at- 
tacked was  inequitable  or  unfair.^'  But  both  fraud  and  in- 
equity were  claimed  and  it  was  to  the  claim  the  court  ad- 
dressed the  rule  the  same  as  in  the  Stowell  Case.  The  fact 
that  in  the  one  it  stood  the  test  and  in  the  other  it  did  not, 
since  the  measuring  tests  radically  differ,  does  not  make  the 
cases  harmonize  by  the  logic  I  must  apply. 

Later  in  Scheer  v.  Ulrich,  133  Wis.  311, 113  K  W.  661,  to 
which  my  brethren  do  not  refer,  the  Throckmorton  rule  was 
again  cited  with  added  definiteness,  reaffirming  the  previous 
approval  thereof.  That  would  seem  to  firmly  entrench  it  in 
our  jurisprudence.  I  will  not  say  more  excepting  to  assert 
that  one  or  the  other  of  the  rules  must  give  way  and  that  the 
inconsiderate  promulgation  in  the  Stowell  Case  must  be  that 
one  if  we  are  to  be  both  in  harmony  with  ourselves  and  with 
the  great  weight  of  authority  elsewhere. 

In  passing  I  should  make  this  further  brief  reference  to 
cases  in  my  brethren's  opinion  supposed  to  support  the  deci- 
sion. In  Nelson  v.  First  Nat.  Bank,  70  Fed.  526,  relief  on 
the  ground  of  perjury  was  denied,  but  such  relief  was  held 
competent  under  some  circumstances.  It  was  a  Minnesota 
case,  obviously  governed  by  the  Minnesota  statute  providing 
for  such  relief,  which  statute  has  been  so  restricted,  as  we 
have  seen,  as  not  to  materially  avoid  the  Throckmorton  rule. 

Moore  v.  Parker,  25  Iowa,  355,  we  have  referred  to.  If  it 
supports  the  decision  here,  and  I  think  it  does  not  at  all,  there 
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is  a  statute  on  the  subject  of  relief  on  the  ground  of  fraud, 
and,  moreover,  the  subject  was  set  at  rest  in  Graves  v.  Graves, 
132  Iowa,  199,  109  N".  W.  707,  where  all  previous  adjudica- 
tions were  reviewed  and  the  court  definitely  adopted  the 
Throckmorton  rule,  saying  that  perjury  in  obtaining  a  judg- 
ment is  not  a  sufficient  ground  for  an  action  of  this  sort. 

Galena  &  8.  W.  R.  Co.  v.  Ennor,  116  111.  55,  4  K  E.  762, 
as  we  have  seen,  is  directly  opposed  instead  of  in  favor  of  the 
position  now  adopted. 

In  Maddox  v,  Apperson,  14  Lea  (82  Tenn.)  596,  the  case 
did  not  go  on  the  question  here  at  issue.  The  Throckmorton 
rule  in  its  general  aspects  was  approved,  but  it  was  said  that 
if  the  term  "extrinsic  fraud,"  as  distinguished  from  "intrin- 
sic," would  bar  relief  where  a  judgment  is  obtained  by  sup- 
pressing evidence  which  the  prevailing  party  by  his  relation 
to  the  adverse  party  is  bound  to  disclose,  fiduciary  relations 
of  some  sort  being  suggested,  the  court  would  not  go  that  far. 

Moore  v-  Gulley,  144  K  C.  81,  56  S.  E.  681,  was  governed 
by  a  very  ancient  rule  in  North  Carolina  that  equity  would 
relieve  from  a  judgment  obtained  by  perjured  testimony,  con- 
ditioned upon  the  perjury  being  first  established  by  a  due 
prosecution  and  conviction.  The  North  Carolina  doctrine  is 
recognized  in  the  books  as  peculiar  to  that  state.  Woodruff 
V.  Johnston,  19  N.  T.  Supp.  861,  cited  to  the  point  that  relief 
such  as  is  now  sought  is  proper,  the  perjury  being  conclusively 
proved  as  by  a  precedent  conviction,  directly  holds,  as  we  have 
seen,  that  such  an  action  cannot  be  maintained  at  all.  The 
incidental  observation,  which  attracted  my  brethren's  atten- 
tion, that  there  must  be  a  conviction  before  a  new  trial  can  be 
granted  on  the  ground  of  perjury,  had  reference  to  Holtz  v. 
Schmidt,  44  N.  T.  Super.  Ct.  327,  where  there  was  a  motion 
in  the  action  for  a  new  trial,  not  an  equitable  action  to  avoid 
the  judgment.  As  to  the  latter,  as  we  have  seen,  it  is  said 
perjury  is  not  a  ground  of  action  at  all. 

Bhss  V.  Hull,  27  W.  Va.  503,  as  I  imderstand  it,  is  of  the 
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same  nature.  Other  cases  cited  conduding  the  list  are  either 
under  special  statutes  or  do  not  refer  to  such  a  situation  as  we 
have  here,  or  have  been  displaced  by  later  decisions. 

I  will  not  pursue  the  matter  further.  If  there  is  any  sub- 
stantial support  for  the  adherence  to  the  early  decision  in 
Stowell  V.  Eldred,  supra,  I  am  unable  to  find  it. 

Thus,  it  seems  the  court  after  twice,  just  recently,  having 
adopted  the  Throckmorton  rule,  has  put  aside  the  opportunity 
to  say,  directly,  what  is  so  plainly  said  inferentially,  that  the 
early  case  is  overruled.  No  other  case  stands  at  all  in  the 
way  of  bringing  this  court  into  fuU  harmony  with  the  judi- 
cial world. 

I  personally  reassert  the  rule  with  as  much  force  as,  stand- 
ing alone,  I  can,  so  well  stated  by  Mr.  Justice  Dodge  for  the 
court  in  Uecker  v.  Thiedt,  supra:  Fraud  to  be  the  basis  of 
attack  upon  a  solemn  judgment  of  a  court  must  be  extrinsic 
and  have  directly  induced  the  judgment.  Mere  perjured  tes- 
timony creating  a  fictitious  condition  upon  which  the  court 
acted  as  a  real  one,  resulting  in  the  judgment,  is  not  sufficient. 

That  rule  might,  now  and  then,  render  a  wrong  remediless, 
but,  as  the  learned  federal  court  and  many  of  the  state  courts 
have  said,  the  contrary  rule  is  fraught  with  great  mischiefs, 
for  it  would  render  strife  by  means  of  judicial  instrumental- 
ities endless.  Hardly  a  hotly  contested  action  is  tried  but 
that  the  defeated  party  honestly  believes  his  defeat  is  attribu- 
table to  perjured  testimony  on  the  other  side.  In  that  situa- 
tion and  with  such  a  rule  as  I  contend  against  it  would  be  pos- 
sible for  contest  to  follow  contest,  as  the  Minnesota  court 
aptly  said,  ''ad  infinitum,  as  often  as  the  matter  should  be 
tried  and  a  judgment  rendered.'' 

The  foregoing  no  more  infracts  the  rule,  "There  is  no 
wrong  without  a  remedy,"  than,  as  said  by  Mr.  Justice 
Shaw,  it  does  the  one  that  "fraud  vitiates  everything."  As  in 
the  latter  the  presumed  infallibility  of  judgments,  after  ordi- 
nary litigation  has  nm  its  course,  displaces  the  maxim,  by 
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estopping  the  party  from  setting  up  the  fraud,  closing  the 
mouth  on  one  side  and  the  ear  on  the  other,  so  it  makes  right, 
in  contemplation  of  law,  what  independently  of  it,  from  a 
mere  ethical  standpoint,  is  wrong.  As  has  been  said,  "There 
is  no  wrong  without  a  remedy,''  but  there  is  no  wrong,  in  le- 
gal contemplation,  as  to  that  upon  which  the  laVs  instrumen- 
talities have  set  their  seal,  in  the  ultimate,  of  right  Judicia 
sunt  tanquam  juris  dicta,  et  pro  veritate  accipiuntur. 

The  findings  of  the  trial  court  should  be  approved,  but  the 
judgment  reversed  because  the  proved  perjury  under  the  cir- 
cumstances is  not  relievable  in  the  manner  sought. 

Upon  a  motion  by  the  respondent  for  a  rehearing  or  that 
the  mandate  be  modified  so  as  to  direct  a  trial  by  jury  of  the 
question  of  the  rescission  and  cancellation  of  the  contract  of 
October,  1887,  there  was  a  brief  for  the  appellant  by  Sanborn, 
Lamorevx  &  Pray  and  H.  B.  Walmsley,  attorneys,  and  Burr 
W.  Jones,  of  counsel,  and  a  brief  for  the  respondent  by  Richn 
ard  Sleight,  attorney,  James  0.  Flanders,  of  coimsel,  and  Oeo. 
F.  Merrill,  guardian  ad  litem  for  the  infant  heirs. 

The  motion  was  denied  March  9, 1909. 


Allbw  and  others,  Eespondents,  vs.  Fbawlby,  Executrix, 
imp.,  Appellant. 

December  15, 1908— March  9, 1909. 

Action:  Survival:  Revival  after  death  of  party:  Equity:  Discretion: 
Necessity:  Limitation  of  actions:  Laches, 

1.  A  cause  of  action  at  law  for  deceit  and  fraud  resulting  In  dam- 

ages by  depletion  of  the  estate  of  a  bank  In  the  hands  of  a  re- 
ceiver does  not  sunrlve  the  death  of  the  defendant. 

2.  An  application  to  a  court  of  equity  to  revive  and  continue  an 

action  abated  by  death  of  a  party  Is  an  appeal  to  judicial  dis- 
cretion, and  should  seldom  be  granted  where  unnecessary  to 


Digitized  by  VjOOQIC 


296  SUPREME  COURT  OF  WISCONSIN.      [Mae. 

Allen  V.  Frawley,  138  Wis.  296. 

the  applicant,  or  when  the  burden  cast  upon  the  other  party 
thereby  will  grievously  preponderate  over  the  benefits  to  the 
applicant,  or  where  delay  and  laches  have  intervened  so  as  to 
place  the  other  party  at  serious  disadvantage,  and  usually  not 
where  such  delays  have  permitted  a  statute  of  limitations  to 
run  against  the  original  demand. 
3.  It  was  an  abuse  of  judicial  discretion  in  this  case  to  revive  in 
1904,  against  the  executrix  of  a  defendant  who  died  in  1902,  an 
equitable  action  in  which  said  defendant  was  charged  with  com- 
plicity in  a  fraud  committed  in  1897,— it  appearing  that  without 
such  revival  complete  Justice  could  be  done  by  compelling  the 
return  to  a  receiver  of  all  the  property  which  said  defendant 
aided  in  wrongfully  diverting  from  the  estate  of  a  bank  (plaint- 
iffs* debtor) ;  that  if  any  money  judgment  against  said  defend- 
ant was  essential  it  might  have  been  obtained  without  resort 
to  the  court  of  equity;  that  the  time  limited  for  instituting  a 
suit  upon  that  cause  of  action  had  run;  that  serious  inconven- 
ience and  burden  to  the  estate  of  said  defendant  would  result; 
and  that  the  plaintiffs  had  been  guilty  of  lachea. 
SiEBECKHR,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O'JS'eill,  Circuit  Judge.     Reversed. 

This  action  was  originally  commenced  by  Edward  Boyle  as 
plaintiff  against  the  Commercial  Bank  of  Eau  Claire  for  the 
sequestration  of  its  property  for  the  benefit  of  its  creditors. 
A  receiver  was  appointed  and  administered  its  affairs,  and 
upon  December  30,  1807,  was  discharged  as  such  and  his 
transactions  and  accounts  finally  approved  by  the  court. 
Thereafter,  within  the  term,  on  petition  of  certain  creditors, 
that  order  was  vacated  and  set  aside  and  the  cause  reorgan- 
ized with  F.  C.  Allen,  a  creditor,  as  plaintiff,  and  broadened 
to  include  recovery  of  the  additional  statutory  liability  of 
stockholders  and  recovery  against  the  receiver  and  divers  per- 
sons alleged  to  have  been  in  collusion  with  him  or  to  have  de- 
frauded him  into  devastation  of  the  estate,  among  whom  was 
T.  F.  Frawley,  alleged  to  have  been  his  attorney  and  coimsel 
and  to  have  used  such  position  of  trust  and  confidence  to  in- 
duce the  receiver  to  sell  to  a  corporation  controlled  by  Fraw- 
ley, at  an  inadequate  price,  certain  tax  titles  and  tax-title 
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liens  upon  scattering  vacant  lots  in  the  suburbs  of  certain 
towns  and  villages  in  Eansas  and  Nebraska,  and  to  recover 
from  said  Frawley  the  value  of  the  property  so  parted  with 
by  the  receiver.  All  of  these  things  are  alleged  to  have  been 
done  in  1897. 

An  issue  was  joined  by  T.  F.  Frawley  in  August,  1808, 
denying  all  allegations  against  him.  The  action  was  not 
brought  to  trial  as  against  Frawley  prior  to  his  death,  which 
occurred  June  30, 1902.  August,  1902,  a  supplemental  com- 
plaint seeking  to  revive  the  action  against  his  executrix, 
Lydia  A.  Frawley,  was  filed,  but  nothing  was  done  by  the 
court  until  September  19,  1904,  when  an  order  of  revival  and 
continuance  against  the  executrix  was  entered.  The  cause  of 
action  against  Frawley  was  brought  to  trial  in  January, 
1905,  completed  and  findings  filed  July  22,  1905,  a  motion 
made  by  the  defendant  to  correct  the  findings,  and  on  Janu- 
ary 9,  1907,  the  court  filed  an  additional  finding,  and  April 
26,  1907,  rendered  judgment,  inter  alia,  in  favor  of  the 
plaintiffs  for  recovery  to  the  receiver  from  the  executrix  of 
T.  F.  Frawley  of  the  sum  of  $6,913.83  and  costs,  from  which 
part  of  the  judgment  the  executrix,  Lydia  A,  Frawley,  brings 
this  appeal 

For  the  appellant  there  were  briefs  by  Bundy  &  Wilcox, 
and  oral  argument  by  0.  T.  Bundy. 

L.  A.  Doolittle,  for  the  respondents. 

The  following  opinion  was  filed  January  5,  1909: 

DoDGB,  J.  The  first  error  assigned  and  argued  is  upon  the 
order  of  the  court  made  September  19,  1904,  reviving  and 
continuing  the  action  against  Lydia  A.  Frawley  as  executrix 
of  T.  F.  Frawley,  who  died  June  30, 1902.  This  is  assailed, 
first,  on  the  ground  that  the  cause  of  action  did  not  survive : 
and,  secondly,  that  even  if  it  did,  it  was  an  abuse  of  discre- 
tion to  revive  and  continue  the  action.  The  complaint  is 
very  ambiguous,  and  it  is  by  no  means  easy  to  reach  a  conclu- 
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sion  whether  the  pleader  stated  or  attempted  to  state  anything 
more  than  a  cause  of  action  at  law  against  T.  F.  Frawley  for 
deceit  and  fraud  resulting  in  damages  by  depletion  of  the  es- 
tate in  the  hands  of  Buffington  as  receiver.  If  so  limited,  of 
course  the  action  would  not  survive.  John  Y.  Farwell  Co.  v. 
Wolf,  96  Wis.  10,  10  K  W.  289,  71  N.  W.  109;  Lane  v. 
Frawley,  102  Wis.  373,  78  N.  W.  593 ;  Killen  v.  Barnes,  lOG 
Wis.  546,  82  K  W.  536;  Lindemann  v.  Rusk,  125  Wis.  210, 
104  N.  W.  119.  In  view,  however,  of  the  conclusion  we  have 
reached  upon  the  second  ground  of  attack  we  shall  deem  it 
unnecessary  to  decide  whether  the  complaint,  upon  liberal 
construction,  may  not  be  deemed  to  attempt  to  charge  T.  F. 
Frawley  with  at  least  complicity  in  the  control  of  some  prop- 
erty alleged  to  have  been  wrongfully  diverted  from  the  trust 
property  in  the  hands  of  the  receiver,  but  shall  proceed  upon 
the  assumption,  hypothetically,  that  it  does. 

An  application  to  a  court  of  equity  to  revive  and  continue 
an  action  when  interrupted  or  abated  by  the  death  of  a  party 
is  an  appeal  to  the  wise  judicial  discretion  of  the  court.  Cav- 
anaugh  v.  Scott,  84  Wis.  93,  54  N.  W.  328;  Carberry  v.  Oer- 
man  Ins.  Co.  86  Wis.  323,  56  N.  W.  920;  Fleming  v.  Ellison, 
124  Wis.  36, 102  N.  W.  398 ;  Jones  v.  Jones,  68  App.  Div.  5, 
74  N.  Y.  Supp.  297;  affirmed,  S.  C.  171  N.  Y.  653,  63  N".  E. 
1118.  It  should  seldom  be  granted  where  unnecessary  to  the 
applicant  (Bobinson  v.  Bank  of  Pikemlle,  108  Ky.  389,  56  S. 
W.  660)  ;  nor  when  the  the  burden  cast  upon  the  other  party 
thereby  will  grievously  preponderate  over  the  benefits  to  the 
applicant  (Lyon  v.  Park,  111  N.  Y.  350, 18  K  E.  863 ;  Car- 
anaugh  v.  Scott,  supra)  ;  nor  where  delay  and  laches  have  in- 
tervened so  as  to  place  the  defendant  at  serious  disadvantage, 
and  usually  not  where  such  delays  have  permitted  a  statute  of 
limitations  to  run  against  the  original  demand  (Beach  v.  Rey- 
nolds, 64  Barb.  506 ;  Jones  v.  Jones,  supra;  St.  Paul,  M.  & 
3/.  J?.  Co.  V.  Eckel,  82  Minn.  278,  84  N.  W.  1008;  Ex  parte 
Kirtland,  49  Ala.  403) 
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The  cause  of  action  set  forth  was  predicated  upon  personal 
conduct  of  T.  F.  Frawley  occurring  in  1897.  It  also  in- 
volved fraudulent  intent,  which  rested  in  large  measure  on 
Frawlej^s  asserted  knowledge  of  facts  in  regard  to  character 
and  value  of  the  Kansas  and  Nebraska  tax  claims,  most  of 
which  he  acquired  by  personal  inspection,  investigation,  and 
conference  with  people  in  those  localities,  and  of  which  there- 
after only  he  himself  had  full  knowledge,  and  as  to  which  tha 
evidence  must  have  grown  more  and  more  difficult  of  discov- 
ery, and  less  and  less  certain  in  character,  as  time  elapsed, 
and  especially  must  the  ability  of  his  widow  to  find  defensive 
evidence,  after  his  death,  have  been  impaired  by  such  delay. 
Upon  the  allegations  of  the  complaint  before  the  court  all  of 
the  property  for  which  Frawley's  estate  is  now  held  account- 
able was  owned  by  a  corporation  situated  at  Eau  Claire,  a 
party  to  the  suit,  excluded  from  any  defense  as  an  innocent 
holder,  and  from  which,  therefore,  the  very  property  belong- 
ing to  the  estate  could  be  reclaimed  and  reinstated  in  the 
hands  of  the  receiver.  Of  course  the  court  might  at  any  time 
have  placed  such  embargo  upon  any  disposal  or  other  change 
of  condition  of  that  property  as  was  necessary  to  protect  the 
rights  of  the  parties.  Nothing  was  apparent  to  indicate  any 
insolvency  or  other  difficulty  in  recovering  from  the  corpora- 
tion the  proceeds  or  value  of  any  of  the  property  of  which  it 
might  dispose.  The  complaint  negatived  the  possession  of 
any  such  property  or  its  proceeds  by  Frawley,  and  if  he  were 
in  any  way  liable  to  a  money  judgment  as  a  result  of  his 
complicity,  his  estate  was  being  administered  in  the  county  of 
Eau  Claire,  so  that  a  claim  in  the  ordinary  course  of  admin- 
istration could  easily  have  been  presented.  At  the  time  of 
T.  F.  Frawley's  death  in  June,  1902,  the  plaintiffs  had  al- 
lowed five  years  to  elapse  after  the  acts  on  which  his  liability 
was  predicated,  and,  while  they  made  a  formal  motion  within 
a  few  months  after  his  death  for  the  revival,  that  motion  wa& 
allowed  to  drop  out  of  consideration  and  to  remain  undisposed 

Digitized  by  VjOOQIC 


300         SUPREME  COURT  OF  WISCONSIN.      [Mab. 
Allen  V.  Frawley,  138  Wis.  295. 

of  until  by  reason  of  a  decision  of  this  court  (Harrigan  v. 
OilchristA^l  Wis.  127,  99  K  W.  909)  it  was  made  apparent 
that  if  a  cause  of  action  existed  against  Frawley  for  an  ac- 
counting it  might  be  enforced  in  the  present  action.     In  aU 
practical  aspects  the  situation  was  the  same  as  if  a  new  mo- 
tion to  revive  had  been  made  in  September,  1904,     The  re- 
sult was  that  at  the  time  the  court  acted  upon  the  question  of 
revival  the  cause  of  action  for  fraud,  whether  equitable  or  le- 
^al,  had  been  postponed  some  seven  years  from  its  inception. 
It  was  one  subject  to  the  six-years  statute  of  limitations. 
Boyd  V.  MuL  F.  Asso.  116  Wis.  155,  90  K  W.  1086,  94  N. 
W.  171 ;  Buttles  v.  De  Baun,  116  Wis.  323,  93  K  W.  5.     At 
that  time  it  was  apparent  to  the  court  that  the  presence  of 
Trawley's  estate  or  executor  as  a  party  defendant  was  entirely 
unnecessary  to  the  doing  of  complete  equity  and  justice  by  re- 
turning to  the  hands  and  control  of  the  receiver  all  the  prop- 
erty which  it  is  now  found  that  Frawley  participated  in  di- 
verting from  the  estate ;  that  if  any  money  judgment  against 
Frawley  was  essential  to  such  relief  it  mi^t  have  been  sought 
and  obtained  by  ordinary  legal  processes  without  resort  to  the 
peculiar  jurisdiction  of  equity.    It  was  apparent,  too,  that  the 
full  time  prescribed  by  statutes  of  limitation  for  instituting  a 
suit  upon  that  cause  of  action  had  run.     There  was  also  ap- 
parent the  very  serious  inconvenience  and  burden  to  an  estate 
from  keeping  alive  the  uncertainty  resulting  from  such  a 
claim  pending  the  litigation  over  the  very  numerous  matters 
involved  in  this  complicated  closing-up  suit,  and  through  and 
at  the  bottom  of  all  this  was  obvious  extreme  dilatoriness  on 
the  part  of  the  plaintiffs,  whereby  the  situation  had  arisen 
which  was  in  lar2;e  part  unexplained  and  unexcused,  although 
certain  portions  of  the  delay  were  attempted  to  be  accounted 
for  by  more  or  less  legitimate  considerations. 

We  cannot  escape  the  conviction  that  in  the  presence  of 
such  laches  it  was  an  abuse  of  judicial  discretion  to  revive  the 
present  action  against  the  estate  of  T.  F.  Frawley,  so  seri- 
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ously  to  the  burden  of  his  representatives  and  with  such  peril 
of  injustice  to  them,  without  any  corresponding  necessity  to 
the  plaintiffs  or  threatened  loss  of  any  of  their  rights  which 
they  might  not  have  fully  preserved  by  exercise  of  reasonable 
diligence.  Error  was  thus  oonmxitted  but  for  which  the  por- 
tion of  the  judgment  appealed  from,  or  any  judgment  against 
the  appellant,  could  not  have  been  rendered.  We  therefore 
do  not  pass  upon  the  question  whether  the  evidence  suffices  to 
establish  the  fraud  alleged. 

By  the  Court. — The  portion  of  the  judgment  appealed 
from  is  reversed,  and  cause  remanded  with  directions  to  dis- 
miss the  action  as  against  appellant* 

The  following  opinion  was  filed  February  9,  1909: 

SiEBECKEB,  J.  (dissenting).  I  am  unable  to  concur  in  the 
decision  of  the  court.  In  my  opinion,  when  liberally  con- 
strued in  favor  of  the  plaintiffs,  the  complaint  states  a  good 
cause  of  action  for  an  accounting  against  the  receiver  and  his 
alleged  associates  because  they  had  wrongfully  appropriated 
the  trust  fund  to  their  own  use.  Under  the  allegations, 
which  in  my  opinion  are  supported  by  the  proof,  Frawley  was 
the  attorney  for  the  receiver  at  the  time  he  inspected  the  Kan- 
sas property  and  made  report  thereon,  and  acted  for  the  re- 
ceiver in  preparing  the  report  to  the  coyrt  for  the  purpose  of 
converting  this  property  into  money  for  the  benefit  of  the 
bank's  creditors.  I  am  also  persuaded  that  the  findings  of  the 
court  are  not  against  the  preponderance  of  the  evidence  and 
should  stand  as  the  ultimate  facts  in  the  case,  and  that  the 
court  awarded  the  proper  judgment  upon  the  facts  found. 

This  judgment  is  reversed  upon  this  appeal  upon  the 
ground  that  the  order  reviving  the  action  against  the  execu- 
trix of  Frawley's  estate  was  an  abuse  of  judicial  discretion. 
As  stated  in  the  opinion,  such  "an  application  to  a  court  of 
equity  to  revive  and  continue  an  action  when. interrupted  or 
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abated  by  the  death  of  a  party  is  an  appeal  to  the  wise  judi- 
cial discretion  of  the  court"  The  facts  as  found  by  the  trial 
court,  which  I  deem  justified  by  the  evidence,  show  4:hat  the 
action  was  an  appropriate  and  necessary  one  to  secure  the  re- 
lief demanded  for  the  benefit  of  the  creditors  and  that  the 
court  properly  retained  jurisdiction  of  the  cause  instead  of 
compelling  the  plaintiffs  to  seek  relief  by  filing  claims  in  the 
county  court.  In  the  light  of  the  facts  found,  the  dismissal 
of  the  action  as  to  the  Enterprise  Land,  Loan  &  Investment 
Company  cannot  affect  the  liability  of  Frawley's  estate  for 
his  complicity  in  the  wrongful  depletion  of  the  trust  fund. 
Under  such  circumstances  each  party  to  the  transaction  is  lia- 
ble and  may  be  compelled  to  accoimt  in  an  equitable  action 
for  property  so  appropriated. 

The  original  action  was  commenced  in  January,  1897,  and 
reorganized  into  the  present  form  in  March,  1898.  The  par- 
ties were  numerous,  and  the  demurrers  and  answers  of  many 
of  the  defendants  were  not  served  in  time  to  dispose  of  the 
issues  at  the  September,  1899,  term  of  the  court.  This  post- 
poned the  case  until  the  March,  1900,  term  of  the  court.  It 
was  then  noticed  for  trial  and  was  put  over  on  defendants' 
application.  It  was  again  continued  over  the  September,, 
1900,  term,  when  it  was  insisted  that  Frawley  was  unable  to 
proceed  on  account  of  illness.  It  appears  that  he  continued 
ill  until  his  death  in. 1902.  There  is  nothing  in  the  record 
to  show  that  up  to  the  time  of  Frawley's  death  the  respond- 
ents relaxed  their  efforts  to  bring  the  case  to  trial.  In  Sep- 
tember, 1902,  the  motion  to  revive  the  action  was  made  and 
submitted.  The  court  withheld  its  decision  until  September, 
1904.  It  is  contended  that  this  long  delay  clearly  indicates 
that  the  application  to  revive  had  been  practically  abandoned 
and  would  not  have  been  pressed  but  for  this  court's  decision 
in  Harrigan  v.  Oilchrist,  121  Wis.  127,  99  N.  W.  909,  which 
it  is  claimed  so  modified  the  decision  in  Boyd  v.  Mut  P. 
Asso.  116  Wis.  155,  90  N.  W.  1086,  94  N.  W.  l7l,  which 
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negatived  the  right  to  revive  the  action,  as  to  permit  plaint- 
iffs, under  the  facts  alleged  in  the  complaint,  to  prosecute  this 
action  at  that  late  day.  In  January,  1905,  the  action  was 
brought  to  trial  and  submitted  to  the  court.  The  court 
filed  its  findings  July  22,  1905.  Thereafter  defendants' 
application  for  a  modification  of  such  findings  was  made 
and  argued.  This  matter  was  submitted  Jime  29,  1906,  and 
was  decided  on  January  9,  1907,  by  the  filing  of  amendments 
to  the  original  findings.  Judgment  was  entered  in  April, 
1907.  True,  the  trial  was  much  delayed,  but  I  find  nothing 
in  the  record  justifying  the  claim  that  such  delay  was  attrib- 
utable to  the  neglect  of  respondents.  In  so  far  as  this  history 
is  made  of  tecord  it  indicates  that  the  plaintiffs  were  ready 
and  willing  to  try  the  case  after  issue  joined,  but  were  pre- 
vented by  circumstances  beydhd  their  control.  It  seems  that 
the  record  is  barren  of  any  facts  showing  an  effort  by  the 
defendants  to  proceed  to  the  trial  of  the  cause,  and  it  appears 
affirmatively  that  they  secured  postponement  of  the  trial 
when  the  plaintiffs  were  pressing  to  proceed.  True,  the 
court,  by  holding  litigated  questions  under  advisement  after 
their  submission,  delayed  a  speedy  termination,  but  the 
court's  action,  which  protracted  the  litigation,  cannot  reason- 
ably be  made  the  ground  of  laches  against  plaintiffs.  It 
seems  to  me  that  plaintiffs  have  shown  due  diligence  in  the 
prosecution  of  this  action  and  that  they  were  not  responsible 
for  the  delays  of  the  trial.  Under  these  circumstances,  in  my 
judgment,  no  procrastination  in  the  prosecution  of  the  case 
is  shown  warranting  the  court's  conclusion  that  it  was  an 
abuse  of  judicial  discretion  to  revive  the  action  against  the 
estate  of  T.  F. ^Frawley.  In  my  opinion  the  judgment  of  the 
lower  court  should  have  been  aflirmed. 

A  motion  for  a  rehearing  was  denied  March  9,  1009. 
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Ripley,  Respondent,  vs.  Sage  Land  &  Improvement  Com-^ 
PAirr,  Appellant. 

December  15, 1908— March  9, 1909. 

Account  stated:  Acquiescence:  Conclusiveness. 

Defendant,  being  indebted  to  plaintiff  for  one  half  of  the  net  profits, 
of  the  purchase  and  sale  of  lands  after  deducting  expenses  and 
"annual  interest  of  seven  per  cent."  on  moneys  advanced  in  the 
transaction,  sent  to  plaintiff  a  statement  of  account  showing 
his  share  of  the  profits  to  be  a  certain  sum,  and  inclosed  a  check 
therefor.  In  such  statement  interest  was  compounded  annually. 
Plaintiff  acknowledged  receipt  of  the  statement  without  mak- 
ing any  objection  thereto,  and  retained  and  used  the  money. 
Within  a  short  time  he  was  informed  of  the  fact  as  to  the  com- 
putation of  interest,  but  not  until  two  years  and  nine  months 
aiter  receiving  the  statement  did  he  give  defendant  any  notice 
that  he  claimed  an  overcharge  of  interest.  Held,  that  he  had 
assented  to  the  settlement  and  accepted  the  jnoney  tendered  as 
payment  of  the  whole  amount  due  him,  and  that,  no  fraud  or 
mistake  being  claimed,  the  account  so  settled  became  conclusive 
on  the  parties.    Babnes,  Dodge,  and  Kebwin,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.     Reversed, 

The  appeal  is  from  a  judgment  for  $1,420.25  in  favor  of 
plaintiff.  Under  date  of  September  17,  1888,  H.  W.  Sage  & 
Co.  wrote  the  plaintiff  as  follows : 

"Yours  12  th  received.  We  will  take  and  pay  for  such  por- 
tions of  6,500  acres  you  describe  as  you  may  select  after  ex- 
amination on  the  basis  proposed  by  you,  L  e.  you  to  examine 
and  locate ;  attend  to  paying  taxes,  if  required ;  and  protect 
from  trespass;  we  to  pay  for  the  land  (to  be  located  in  the 
name  of  H.  W.  S.),  and  furnish  money  for  taxes  till  we  sell 
the  lands,  and  when  sold  to  give  you  one  half  the  net  profits, 
over  and  above  cost,  taxes,  necessary  expenses  of  handling, 
and  annual  interest  at  seven  per  cent.  We  presume  you  will 
be  back  at  Eau  Claire  with  minutes  of  the  lands  when  you  re- 
ceive this  letter,  and  you  can  eithor  wire  us  the  amount  of 
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cash  you  will  need,  and  we  will  send  you  bk.  drafts  for  it,  or  if 
equally  convenient,  you  may  draw  on  us  at  sight,  and  this 
shall  be  your  authority  to  draw  on  us  enough  to  pay  for  the 
land  up  to  6,500  acres  at  ten  shillings  per  acre.'^ 

This  proposition  was  accepted  by  the  plaintiff,  who  there- 
upon proceeded  to  examine  lands  then  owned  by  the  United 
States  and  make  cash  entries  of  such  lands  as  he  considered 
it  desirable  to  purchase.  Gome  2,840  acres  of  land  were  en- 
tered, but  a  portion  of  the  entries  were  canceled  by  the  gov- 
ernment. Practically  all  of  the  lands  were  entered  in  October, 
1888.  Thereafter  moneys  were  received  from  various  sources 
by  the  defendant  or  its  predecessor,  during  the  year  1893  the 
business  and  property  of  H.  W.  Sage  &  Co.  having  been 
merged  in  a  corporation  known  as  the  Sage  Land  dc  Improve- 
ment Company.  The  amounts  of  money  so  received  did  not, 
at  any  time  down  to  May  1,  1902,  equal  the  accrued  interest 
on  moneys  advanced  by  the  defendant  and  its  predecessor  im- 
der  the  contract  At  that  time  a  sale  of  1,720  acres  was  made 
to  the  J.  L.  Gates  Land  Company  for  $5,020.  On  June  6, 
1902,  a  sale  of  the  remaining  520  acres  was  made  for  $1,980 
net.    The  entries  as  to  520  acres  were  canceled. 

On  November  12,  1902,  after  all  the  lands  had  been  sold, 
the  defendant  forwarded  from  Albany,  New  York,  to  the 
plaintiff,  a  statement  showing  the  condition  of  their  account 
with  plaintiff  as  claimed  by  it.  Such  statement  showed  that 
the  plaintiff's  share  of  the  net  profits  at  this  date  amounted 
to  $114.97.  A  check  for 'this  amount  was  inclosed,  and  the 
statement  showed  that  this  check  covered  the  balance  due. 
The  only  matter  between  the  parties  then  unsettled  related 
to  a  claim  for  a  refund  from  the  government  amounting  to 
$650  for  canceled  entries.  The  plaintiff  acknowledged  re- 
ceipt of  the  statement  without  making  any  objection  thereto 
and  retained  and  used  the  accompanying  $114.97.  In  the 
statement  forwarded  by  the  defendant  to  the  plaintiff  inter- 
est was  compounded  annually.  Plaintiff  made  no  objcttion 
Vol.  138  —  20 
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to  the  defendant's  method  of  computing  the  interest  until  Au- 
gust-8,  1905,  when  its  attention  was  called  to  the  alleged  mis- 
take in  the  matter  of  computation  and  a  request  was  made 
that  the  error  be  corrected.  The  plaintiff  testified,  in  sub- 
stance, that  he  did  not  examine  the  statement  until  some  lit- 
tle time  after  it  was  received,  and  that  when  he  did  examine 
it  he  discovered  that  interest  had  been  compounded;  that 
he  consulted  an  attorney,  De  Alton  S.  Thomas,  concerning  the 
right  of  the  defendant  to  compound  interest  under  this  con- 
tract, and  that  his  attorney  advised  him  that  it  would  be  neces- 
sary for  him  to  see  the  letters  constituting  the  contract  before 
advising  upon  the  subject.  Some  time  elapsed  before  plaint- 
iff was  able  to  find  the  letter  of  September  17,  1888.  When 
he  did  find  it  he  placed  it  in  the  hands  of  his  attorney  and 
advised  him  to  take  steps  to  notify  the  defendant  of  his  claim 
with  reference  to  the  interest  and  to  adjust  the  same.  He 
did  not  learn  until  some  time  in  1905  that  his  attorney  had 
neglected  to  take  any  proceedings  with  reference  to  the  mat- 
ter. 

The  circuit  held  that  the  plaintiff  was  not  concluded  by 
the  accoimt  rendered,  by  his  acceptance  of  the  $114.97,  and 
his  silence  with  reference  to  the  matter.  The  account  was  re- 
stated by  the  court,  simple  interest  only  being  allowed  to  the 
defendant,  and  judgment  was  awarded  in  plaintiff's  favor. 
This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Wickhara  &  Farr, 
and  oral  argument  by  James  Wichham. 

For  the  respondent  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argument  by  R.  P.  Wilcox. 

The  following  opinion  was  filed  January  5,  1909: 

SiEBECKEB,  J.  The  defendant  contends  that  the  court 
erred  in  opening  the  account  and  awarding  plaintiff  a  recov- 
ery for  a  balance  on  a  restatement  of  it,  because  the  undis- 
puted facts  show  that  the  parties  settled  the  accoimt  between 
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them  and  that  the  plaintiff  accepted  payment  from  defendant 
of  the  amount  then  found  due  him.  It  is  urged  that  it  is 
without  dispute  that  the  defendant  on  November  12,  1902, 
forwarded  to  plaintiff  a  statement  of  the  account  of  the  busi- 
ness affairs  between  them  arising  out  of  the  land  deals,  and 
accompanied  it  with  the  sum  of  $114.97  as  payment  of  the 
balance  due  plaintiff.  Plaintiff  acknowledged  receipt  of  the 
statement  and  money,  retained  the  money,  and  made  no  ob- 
jection to  the  correctness  of  the  account  thus  rendered.  There 
is  no  controversy  between  the  parties  respecting  the  transac- 
tion up  to  this  point.  Without  explanation  and  modification 
of  this  situation  the  acceptance  of  the  amount  sent  by  defend- 
ant as  payment  of  the  balance  due  plaintiff  made  the  account 
a  stated  one  and  operated  as  a  settlement  and  payment  of  the 
claim  embraced  in  the  account.  The  plaintiff,  however,  al- 
leges that  there  was  no  such  settlement  and  payment  of  his 
claim  because  the  defendant  erroneously  charged  an  excessive 
amount  for  interest  on  the  sums  advanced  by  it  in  payment 
of  the  lands  purchased  and  thereby  erroneously  reduced  the 
amount  due  him  as  his  share  of  the  net  profits  on  the  pur- 
chase and  sale  of  the  lands.  He  admits  that  within  a  short 
time  after  receipt  of  the  account  and  money  as  payment  of 
the  balance  due  him  on  the  account  he  was  informed  of 
this  state  of  the  account  so  rendered  by  the  defendant.  It 
appears  that  not  until  August,  1905,  a  period  of  two  years 
and  nine  months,  did  he  give  defendant  any  notice  of  this 
alleged  overcharge  in  the  account  rendered  by  defendant,  or 
make  any  claim  for  any  sum  as  due  him  above  the  $114.97  so 
accepted  by  him.  He  testifies  that  he  examined  the  account 
critically  shortly  after  he  received  it  and  the  money  and  after 
he  had  acknowledged  receipt  thereof,  that  he  did  not  offer 
to  return  the  money  nor  did  he  then  inform  the  defendant 
that  he  repudiated  the  accoimt  as  incorrect,  but  that  after 
such  examination  he  took  legal  advice  regardinj]^  the  right  of 
the  defendant  imder  the  contract  to  compute  the  interest  a^ 
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it  did,  and  some  time  thereafter  was  informed  that  the  de- 
fendant had  illegally  compounded  the  interest,  and  that  he 
thereupon  instructed  his  counsel  to  take  the  necessary  steps 
to  have  the  account  corrected  and  to  demand  payment  of  the 
amoimt  still  due  him.  No  steps  were,  however,  taken  by  him 
or  his  counsel  for  a  period  of  nearly  three  years.  The  duty  to 
take  the  necessary  steps  to  enforce  collection  of  any  addi- 
tional sum  due  him  rested  on  him,  and  he  cannot  be  relieved 
by  placing  it  in  the  control  of  De  Alton  S.  Thomas,  his  attor- 
ney. He  must  be  held  to  have  sanctioned  inaction  by  his  at- 
torney, for  under  the  circumstances  the  attorney's  delin- 
quency cannot  explain  or  justify  plaintiff's  silence  for  so  long 
a  time.  Under  this  state  of  the  facts  the  question  is  whether 
plaintiff's  conduct  in  the  matter  amounts  to  a  settlement  and 
acceptance  of  the  accoimt  and  precludes  him  from  opening  it 
at  this  late  day. 

It  is  urged  by  plaintiff  that  he  in  fact  never  assented  to  a 
settlement  and  payment  of  the  account,  and  hence  his  conduct 
in  the  matter  does  not  warrant  the  conclusion  that  the  ac- 
count became  stated  and  paid.  This  contention  omits  consider- 
ation of  the  account  as  rendered,  his  acceptance  of  the  amount 
tendered  as  payment  of  the  whole  amount  due  him,  his  long 
silence  respecting  the  matter,  and  his  failure  to  bring  it  to 
defendant's  notice.  Under  the  circumstances  such  acquies- 
cence furnishes  a  good  basis  for  the  inference  that  he  assented 
to  the  settlement  defendant  proposed  by  the  account  rendered. 
Such  assent  is  as  irrevocable  as  if  he  had  expressly  given  it. 
Plaintiff  was  in  duty  bound  to  give  defendant  notice  of  his 
disapproval  of  the  account  within  a  reasonable  time.  It  de- 
volved on  him  to  exercise  reasonable  diligence,  to  give  proper 
attention  to  the  transaction,  and  repudiate  the  account  if  he 
desired  to  avoid  the  effect  of  the  settlement  and  payment  of 
the  account  proposed  by  defendant.  He  did  not  act  with  rea- 
sonable diligence  and  vigilance  to  repudiate  it,  and  his  con- 
duct permits  of  but  one  reasonable  inference,  namely,  that  he 
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assented  to  the  settlement  and  accepted  the  money  tendered 
by  defendant  as  payment  of  the  balance  due  him.  The  effect 
of  plaintiff's  conduct  is  declared  by  the  court  in  the  case  of 
Eose  V.  Bradley,  91  Wis.  619,  65  N.  W.  509,  where  the  force 
of  the  silence  of  a  party  after  having  received  a  statement  of 
the  account  against  him  from  another  was  considered.  It  is 
there  said: 

"If  such  other  keeps  the  account  and  fails  to  object  within 
a  reasonable  time,  the  facts  raise  a  presimaption  or  inference 
of  acquiescence.  That  is  all.  Such  presumption  or  inference 
is  more  or  less  strong  according  to  circumstances.  The  neg- 
lect to  return  or  object  may  be  for  such  a  length  of  time  as  to 
render  such  presumption  conclusive  on  the  question  of  acqui- 
escence, so  as  to  make  an  account  stated.'^ 

The  following  cases  are  illustrative  of  this  principle,  which 
we  find  controls  this  case  against  plaintiff's  contention :  Pabst 
B,  Co.  V.  Milwaukee,  126  Wis.  110, 105  N.  W.  563 ;  Bostwick 
V.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89  N.  W.  538,  92  N.  W. 
246;  Vo88  V.  N.  W.  Nat.  L.  Ins.  Co.  137  Wis.  492,  118  N. 
W.  212." 

Since,  then,  the  account  was  settled  and  paid,  no  ground  is 
shown  for  opening  it  and  allowing  plaintiff  to  charge  defend- 
ant any  additional  sum  as  due  him.  No  fraud  or  mistake  is 
claimed.  Under  the  circumstances  principle  and  public  pol- 
icy demand  that  when  the  account  was  settled  and  adjusted 
it  became  conclusive  on  the  parties.  Martin  v.  Beckwith,  4 
Wis.  219;  Elauber  v.  WHght,  52  Wis.  303,  8  K  W.  893; 
Continental  Nat.  Bank  v.  McGeoch,  92  Wis.  286,  66  N.  W, 
606. 

We  are  led  to  the  conclusion  that  the  court  erroneously 
opened  a  stated  account,  and  that  the  complaint  shoidd  have 
been  dismissed. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  award  judgment  dismissing  the 
complaint. 
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Babnes,  J.  (dissenting).  The  contract  between  the  parties 
was  plain  and  unambiguous.  Under  it  the  defendant  had  no 
right  whatever  to  compound  interest.  Its  counsel  does  not 
claim  or  argue  that  it  had  such  right.  The  defendant  suffered 
no  loss,  wrong,  or  injury  by  reason  of  the  failure  of  the  plaint- 
iff to  object  to  the  statement  of  the  account  as  rendered.  It 
does  not  claim  any  injury  by  reason  of  such  failure.  There 
was  no  controversy  between  the  parties,  before  or  at  the  time 
of  the  remittance,  as  to  what  amount  was  due.  It  was  a  mere 
matter  of  mathematical  calculation,  under  a  plain  contract,  to 
ascertain  it.  By  reason  of  its  erroneous  and  unlawful  compu- 
tation of  interest  the  defendant  retained  moneys  that  belonged 
to  the  plaintiff,  and  which,  in  the  exercise  of  good  faith  and 
common  honesty,  it  was  boimd  to  pay  him. 

Plaintiff  and  defendant  and  its  predecessor  had  a  large 
number  of  business  transactions  amounting  to  large  sums  of 
money  aiul  covering  a  period  of  over  twenty  years.  They  ap- 
peared to  I  rust  each  other  mutually.  Statements  were  ren- 
dered from  time  to  time,  and  whenever  anything  was  found 
incorrect  in  them  it  was  rectified  regardless  of  when  the  error 
was  discovered.  The  plaintiff  handed  the  statement  here  in- 
volved to  his  attorney  shortly  after  it  was  received,  to  secure 
his  opinion  on  the  correctness  of  the  computation  of  interest 
and  to  collect  the  balance  due  him  if  any.  In  view  of  the 
course  the  parties  pursued  in  their  dealings  it  is  particularly 
harsh  and  inequitable  to  foreclose  the  plaintiff  from  asserting 
his  rights.  The  check  sent  plaintiff  did  not  in  itself  purport 
to  be  in  full  of  account.  If  it  did  so  purport  it  would  make 
no  difference.  A  receipt  in  full,  when  it  is  not  in  fact  a  pay- 
ment in  full,  can  always  be  contradicted.  This  is  elementary 
law.  Prairie  Orove  C.  Mfg.  Co.  v.  Luder,  115  Wis.  20,  27, 
89  N".  W.  138,  90  N.  W.  1085;  Weidner  v.  Standard  L.  & 
A.  Ins.  Co.  130  Wis.  10, 15, 110  K  W.  246.  The  defendant 
had  a  right  to  accept  the  check  and  to  treat  it  as  payment  on 
account.     The  amount  of  money  represented  by  it,  and  more, 
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was  due  him.  This  $114.97,  with  another  small  payment 
made  on  aceomit  of  moneys  refunded  on  canceled  entries,  rep- 
resented the  earnings  of  a  large  amount  of  labor  expended  by 
plaintiff  during  a  period  of  fourteen  years.  The  payment  was 
delayed  for  several  months  after  it  should  have  been  made. 

The  court  holds  that,  by  accepting  the  check  and  retaining 
the  account  without  telling  the  defendant  that  he  was  not  will- 
ing to  accept  less  than  was  due,  the  plaintiff  cannot  recover. 
The  defendant  should  know  as  well  as  the  plaintiff  that  it  had 
not  paid  according  to  its  contract  But,  whether  the  plaintiff 
was  chargeable  with  legal  acumen  superior  to  that  of  the  de- 
fendant or  not,  I  think  he  should  be  permitted  to  recover. 

Whether  the  transaction  be  considered  from  the  standpoint 
of  estoppel,  of  waiver,  of  accord  and  satisfaction,  of  an  ac- 
count stated,  of  acquiescence,  of  abandonment,  or  of  a  settle- 
ment, it  still  involves  the  question.  Did  plaintiff,  by  his  fail- 
ure to  object  to  the  accuracy  of  the  account  rendered,  deprive 
himself  of  the  right  to  collect  what  was  justly  his  due  ?  The 
rendering  of  an  accoimt,  and  its  ret^mtion  without  objection 
after  the  lapse  of  time,  becomes  an  account  stated  and  a  strong 
proof  of  its  correctness.  Engfer  v.  Roemer,  71  Wis.  11,  36  N. 
W.  618.  A  charge  that,  "where  one  man  makes  out  an  item- 
ized statement  of  his  accounts  with  another,  and  mails  or 
hands  it  to  such  other,  and  it  is  retained  without  objection, 
this  is  in  law  a  settlement,"  is  incorrect.  The  act  is  not  a  set- 
tlement. Such  facts  "raise  a  presumption  or  inference  of  ac- 
quiescence. That  is  all.  Such  presumption  or  inference  is 
more  or  less  strong  according  to  circumstances.  The  neglect 
to  return  or  object  may  be  for  such  a  length  of  time  as  to  ren- 
der such  presumption  conclusive  of  acquiescence,  so  as  to 
make  an  OrCcount  stated/'  Rose  v.  Bradley,  91  Wis.  619,  623, 
65  N.  W.  609. 

The  cases  of  Colib  v.  Arundell,  26  Wis.  553,  and  Ryan  D. 
Co.  V.  Hvambsahl,  92  Wis.  62,  65  N.  W.  873,  hold  that  the 
sending  of  a  statement  of  account  by  one  party,  and  its  re  ten- 
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tion  by  the  other  without  objection  thereto,  makes  an  account 
stated.    Less  than  two  months  ago  this  court  said : 

**It  is  quite  uniformly  held  that,  when  a  demand  in  the 
form  of  a  bill  or  account  is  delivered  to  the  debtor,  his  con* 
duct  with  reference  thereto  may  be  significant,  and  his  failure 
to  object  within  a  reasonable  time  be  construed  prima  facie  as 
an  admission  that  such  bill  or  account  is  correct;  not  at  all 
conclusive  either  on  the  fact  of  admission  or  on  the  fact  of  cor- 
rectness, but  prima  facie,  subject  to  be  overcome  by  other  evi- 
dence.'' Jones  V.  De  Muth,  137  Wis.  120,  118  N.  W.  542, 
543. 

But  an  account  stated  is  only  prima  facie  evidence  that  the 
balance  struck  is  correct.  Jefferson  Co.  v.  Jones,  19  Wis.  61. 
While  the  incorrectness  of  a  stated  account  may  be  shown,  the 
evidence  to  surdiarge  it  should  be  clear  and  satisfactory.  Wil- 
son V.  Rv/nkel,  38  Wis.  526 ;  Marsh  v.  Case,  30  Wis.  531 ; 
lloyt  V.  McLaughlin,  52  Wis.  280,  8  N.  W.  889;  HiU  v.  Dvr 
rand,  58  Wis.  160, 15  N.  W.  390.  One  of  the  late  expressions 
of  the  court  as  to  the  effect  of  stating  an  acooimt  is  that  it  is 
^^only  prima  facie  evidence  of  the  correctness  of  the  balance, 
and  not  conclusive  upon  it,"  and  unless  such  balance  is  struck 
as  the  result  of  mutual  concessions  and  a  compromise,  or  the 
acts  in  reference  thereto  create  an  estoppel  in  pais,  it  "may 
be  impeached  for  mistake  or  error  in  law  or  in  fact  with  re- 
spect to  the  items  included  in  it"  SegeJJce  £  K.  Mfg.  Co.  v. 
Vincent,  135  Wis.  237,  115  N.  W.  806. 

In  many  other  jurisdictions  the  receipt  and  retenticai  of  an 
accoimt  without  comment  is  only  prima  facie  evidence  of  as- 
sent to  the  correctness  thereof.  1  Cyc.  871,  and  cases  cited. 
Even  a  settlement  deliberately  made  may  be  set  aside  on  clear 
proof  of  fraud  or  mistake.  Klauber  v.  Wright,  52  Wis.  303, 
8  N.  W.  893 ;  Hill  v.  Durand,  supra. 

The  contract  here  furnishes  proof  conclusive  that  a  mis- 
take of  law  was  made  in  stating  this  account,  if  it  was  stated, 
or  in  making  the  settlement,  if  one  was  made,  unless  we  as- 
sume that  it  was  the  purpose  of  the  plaintiff  to  give  something 
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to  the  defendant  that  did  not  belong  to  it,  and  that  it  was  the 
purpose  of  the  defendant  to  cheat  the  plaintiff  out  of  some- 
thing that  belonged  to  him. 

It  would  seem  dear  from  the  foregoing  authorities  that  the 
failure  of  the  plaintiff  to  object  to  the  account  did  not  pre- 
clude him  from  showing  that  it  was  erroneous.  At  best  it  was 
evidence  tending  to  show  assent  on  his  part  as  to  its  correct- 
ness. But  if  the  transaction  amounted  to  stating  an  account, 
still  the  stated  account  was  not  conclusive.  The  fact  that  any 
weight  at  all  should  be  given  such  retention  proceeds  upon  the 
theory  of  an  implied  assent  or  admission  that  the  contents  of 
the  paper  are  correct  because  not  demurred  to.  Many  courts 
hold  that  such  action  is  no  evidence  of  consent;  others  that 
it  is  weak  evidence.  The  doctrine  seems  to  have  originated  at 
the  trial  of  Home  Tooke  for  treason  (25  How.  St.  Tr.  1, 
120),  where  treasonable  letters  foimd  in  his  possession  were 
offered  in  evidence  against  him  on  the  theory  that  the  receipt 
and  retention  of  such  letters  by  him  without  protest  or  objec- 
tion to  their  contents  was  tantamoimt  to  an  approval  of  such 
contents.  Defendant's  objection  to  the  letters  was  not  want- 
ing in  logic.  The  accused  stated  that  he  was  afraid  he  was 
guilty  of  blasphemy  as  well  as  of  treason,  under  the  ruling  of 
the  court  admitting  the  letters ;  that  he  received  many  curious 
letters  that  he  did  not  answer,  and  that  among  them  were  some 
from  a  man  named  Oliver  Overall,  "who  .  .  .  endeavored  to 
prove  to  me  that  he  was  God  the  Father,  Son  and  Holy  Ghost, 
lie  proved  it  from  the  Old  Testament — ^in  the  first  place  that 
he  was  God  the  Father,  because  God  is  Overall ;  that  is,  God 
over  all.  He  proved  he  was  Gk)d  the  Son  from  the  New  Tes- 
tament— ^Verily,  verily  I  am  He ;'  that  is,  Veral  I,  Veral  I,  I 
am  He.  Now,  if  these  letters  written  to  me,  which  I  from  cu- 
riosity have  preserved,  but  upon  which  I  have  taken  no  step, 
and  to  which  I  have  given  no  answer,  are  produced  against 
me,  I  do  not  know  what  may  become  of  me."  To  which  the 
chief  justice  replied:  "If  you  can  treat  all  the  letters  that 
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have  been  found  upon  you  with  as  much  success  as  you  have 
these  letters  of  your  correspondent,  you  will  have  no  great  rea- 
son for  apprehension."  The  English  court  did  not  hold  that 
the  receipt  and  retention  of  this  letter  without  protest  would 
furnish  proof  conclusive  of  the  crime  of  blasphemy. 

The  evolutionary  progress  of  the  law  on  the  subject  imder 
consideration  has  led  to  the  following  results:  (1)  Receipt 
and  retention  of  a  statement  of  account  without  protest  raises 
a  presumption  of  assent  to  its  correctness;  (2)  after  the  lapse 
of  an  indeterminate  period,  if  the  silence  is  continued,  the 
statement  so  furnished  automatically  becomes  an  account 
stated;  and  (8)  after  the  lapse  of  another  indeterminate  pe- 
riod, the  account  so  stated  automatically  becomes  conclusive 
of  the  rights  of  the  parties.  The  last  proposition  is  the  result 
of  the  decision  in  this  case,  and  it  is  with  this  that  I  particu- 
larly dissent. 

The  cases  of  Bostwick  v.  Mut  L.  Ins.  Co.  116  Wis.  392,  89 
K  W.  538,  92  K  W.  246,  and  Pahst  B.  Co.  v.  Milwaukee, 
126  Wis.  110,  105  N.  W.  563,  rest  upon  an  entirely  different 
principle  from  that  involved  in  this  case,  and  I  do  not  think 
they  are  authority  for  the  decision  here  made. 

Dodge,  J.  I  concur  with  the  foregoing  dissenting  opinion 
of  Mr.  Justice  Babnes.  * 

Keewin,  J.  I  concur  in  the  foregoing  dissenting  opinion 
of  Mr.  Justice  Baenes. 

A  motion  for  a  rehearing  was  denied  March  9,  1909. 
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VoGBL  and  others,  Plaintiffs  in  error,  vs.  The  State,  De- 
fendant in  error. 

December  2, 1908— -March  9, 1909. 

Rape:  Evidence:  Buficiency:  Review  in  appellate  court:  Oorrohora^ 
Hon:  Jurors:  Special  venire  prematurely  issued:  Harmless  ir- 
regularity: Presence  of  accused,  when  necessary:  Information: 
Conviction  of  persons  aiding  and  abetting:  Instructions  to  jury: 
Acts  constituting  one  or  several  offenses:  Election  as  to  par- 
ticular act:  Waiver:  Res  gestse:  Impeachment  of  witnesses:  Con 
viction  of  lesser  offense:  Fornication:  Assault  and  battery:  Ar- 
guments of  counsel:  Improper  remarks:  Immaterial  error, 

1.  Where  the  defense  against  a  charge  of  rape  is  that  there  wa& 

fornication  only,  the  courts  hold  to  a  strict  rule  of  proof  as  to- 
the  essentials  of  the  greater  offense. 

2.  The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground' 

that  the  evidence  is  insufficient  to  support  a  conviction  will  not 
be  disturbed  by  this  court  where  the  record  contains  evidence 
from  which  the  guilt  of  the  accused  can  fairly  be  deduced. 

8.  A  conviction  for  rape  may  be  had  upon  the  uncorroborated  te& 
timony  of  the  female  assaulted. 

4.  The  evidence  in  this  case  is  held  to  warrant  the  conviction  of 
rape. 

6.  Sec.  2533(2,  Stats.  (1898),  does  not  contemplate  that  a  special 
venire  shall  be  issued  until  the  regular  panel  of  Jurors  is  actu> 
ally  exhausted;  but  the  issuance  of  such  a  venire  in  this  case 
two  days  before  the  trial  began,  in  anticipation  of  the  fact  that 
a  sufficient  number  of  qualified  Jurors  could  not  be  obtained 
from  the  regular  panel,  is  held  not  to  have  been  prejudicial  to 
the  defendants,  and  the  error  or  irregularity  should  be  disre- 
garded under  sees.  2829,  4659. 

6.  The  absence  of  the  defendant  when  a  special  venire  is  ordered 

does  not  invalidate  his  conviction. 

7.  Under  an  information  charging  a  party  as  principal  he  may  be 

convicted  on  evidence  showing  that  he  was  present  and  aided 
and  abetted  the  principal  felon  in  the  commission  of  the  crime, 
where  the  punishment  for  the  actual  commission  of  the  offense 
and  that  for  aiding  and  abetting  in  its  commission  are  the  same. 

8.  Thus,  several  persons  may  be  convicted  under  an  informatlou 

charging  them  Jointly  with  having  committed  rape,  and  it  is 
^    not  necessary  that  one  of  them  should  have  been  specifically 
charged  with  the  crime  and  the  others  charged  as  alders  and" 
abettors. 
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9.  On  the  trial  of  several  persons  jointly  charged  with  rape  the  Jury 
were  Instructed  that  to  hold  any  two  or  more  of  the  defend- 
ants guilty  of  that  offense  the  evidence  must  establish  that 
**8ome  one  of  them"  performed  an  act  of  Intercourse  under  such 
circumstances  that  it  constituted  rape  and  that  such  others  as 
are  held  guilty  "assisted  him  by  the  exercise  of  force,  or  threats, 
or  otheticise,  in  committing  such  particular  act,  or  procured 
him  to  9ommit  such  act"  Held,  that  the  use  of  the  word  "other- 
wise*' was  not  improper,  since  a  defendant  might  be  guilty  of 
aiding  and  abetting  without  using  force  or  making  a  threat 

10.  Nor  did  the  use  of  the  word  "procured"  render  the  instruction 

erroneous,  it  being  evidently  used  and  understood  as  synony- 
mou.B  with  "aided"  or  "abetted,"  and  there  being  no  testimony 
to  which  this  part  of  the  Instruction  could  apply  if  it  were  in- 
tended to  cover  absentees  who  counseled  the  commission  of  the 
offense. 

11.  Three  series  of  acts  of  intercourse  at  two  different  places  during 

a  period  of  two  hours — there  being  testimony  tending  Jto  show 
that  not  all  of  the  defendants  were  present  when  any  one  act 
of  Intercourse  took  place — are  held  not  to  constitute  a  single 
offense  but  several  distinct  offenses. 

12.  By  the  Instruction  above  quoted  (in  paragraph  9)  the  Jury  were 

clearly  told  that  they  must  acquit  unless  they  were  all  agreed 
upon  some  particular  act  constituting  the  offense  and  also  agreed 
as  to  the  particular  defendant  who  actually  performed  that  act 
and  as  to  those  who  assisted  him  therein. 

13.  The  right  of  the  defendants  in  this  case  to  have  the  state  elect 

upon  what  particular  act  it  relied  to  secure  a  conviction  was 
waived  by  failure  to  request  that  such  election  be  made  and 
by  a  request  for  Instruction  showing  that  they  consented  to  the 
submission  of  the  case  to  the  Jury  in  the  way  it  was  submitted. 

14.  A  charge  to  the  jury  that,  in  order  to  render  a  person  guilty  as 

an  alder  and  abettor,  "he  must  himself  In  some  way  aid  or 
assist  the  other  in  overpowering  the  female,  or  In  effecting  a 
particular  act  of  intercourse  under  circumstances  such  as  to 
make  such  act  rape,"  was  not — especially  In  view  of  the  evi- 
dence In  the  case — misleading  or  prejudicial  as  failing  to  in- 
form the  jury  that  the  person  aiding  or  abetting  must  be  pres- 
ent at  the  commission  of  the  offense. 

15.  Statements  made  by  the  prosecutrix,  a  short  time  after  the  com- 

mission of  the  offense,  to  those  who  had  rescued  her  from  de- 
fendants and  wore  taking  her  to  a  neighboring  house.  In  reply 
to  their  questions  as  to  what  defendants  had  done  to  her  and 
why  she  did  not  yell,  are  held  to  have  been  admissible  as  part 
of  the  res  gestw. 
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16.  A  witness  for  the  state  had  written  an  account  of  the  crime  for 

a  newspaper,  but  testified  that  it  was  not  published  as  he  wrote 
it.  This  testimony  was  not  contradicted.  Defendants  offered 
in  evidence  the  published  article  (which  was  claimed  to  give  a 
very  distorted  account  of  the  affair)  for  the  purpose  of  showing 
bias  on  the  part  of  the  witness  and  of  otherwise  Impeaching 
his  testimony.  Held  that,  in  view  of  the  uncontradicted  testi- 
mony that  the  article  was  not  published  as  written,  it  was  prop- 
erly excluded. 

17.  A  person  cannot  be  convicted  of  fornication  under  an  Information 

charging  rape. 

18.  Refusal  to  instruct  the  jury  that,  under  the  information  charging 

rape,  defendants  not  guilty  of  that  offense  might  be  found  guilty 
of  assault  and  battery,  was  not  error  prejudicial  to  the  defend- 
ants. ' 

19.  It  Is  not  error  to  refuse  requested  instructions  which  are  ade- 

quately and  fairly  covered  in  the  general  charge  or  which  re- 
late to  mere  evidentiary  matters. 

20.  A  misstatement  by  the  district  attorney,  in  his  argument  to  the 

jury,  as  to  the  time  within  which  admitted  acts  of  intercourse 
by  defendants  with  the  prosecutrix  occurred,  is  held  to  have 
been  harmless,  In  new  of  the  trial  court's  direction  to  the  Jury 
to  recall  the  testimony  and  not  take  counsel's  statement  on 
either  side  for  what  it  was. 

21.  Language  used  by  the  district  attorney  in  his  argument  to  the 

Jury,  characterizing  a  witness  as  a  "disreputable,  dirty  pup  of 
a  liar,"  is  disapproved,  but  it  was  proper  for  him  to  comment 
upon  the  contradictory  statements  which  the  witness  admitted 
having  made,  for  the  purpose  of  Impeaching  his  credibility. 

22.  Statements  by  the  district  attorney,  in  his  argument  to  the  Jury, 

that  if  the  prosecutrix  ''was  your  or  my  girl,  you  wouldn't  have 
waited  to  have  a  trial  in  court,"  and  that  "the  people  of  the 
country  are  watching  this  case,  and  when  they  have  another 
case  like  this  they  will  have  a  lynching  bee,"  are  Tield  improper 
and  reprehensible,  but  not  so  prejudicial  as  to  work  a  reversal 
of  the  conviction,  where  the  trial  court  told  the  Jury  that  such 
remarks  were  Improper  and  admonished  them  to  decide  the 
case  according  to  the  evidence  and  to  acquit  the  defendants, 
without  regard  to  any  other  case  or  to  the  future,  unless  their 
guilt  was  established  beyond  a  reasonable  doubt 

23.  Considerable  latitude  must  be  allowed  counsel  in  arguing  cases, 

and  a  Judgment  should  not  be  reversed  because  of  improper  re- 
marks unless  this  court  is  satisfied  that  the  Jury  was  not  suffi- 
ciently instructed  to  disregard  them  or  they  appear  to  be  so 
flagrant  that  they  must  have  been  prejudicial  notwithstanding 
any  admonition  that  may  have  been  given  by  the  trial  court 
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Eeeob  to  review  a  judgment  of  the  circuit  court  for  Clark 
county :  Chestee  A.  Fowlee,  Judge.     Affirmed. 

Writ  of  error  to  review  conviction  for  rape  and  ten  years' 
sentence  to  the  state  reformatory.  The  defendants  were 
jointly  arraigned  upon  an  information  containing  one  coimt, 
which,  omitting  the  formal  parts,  alleges  as  follows : 

"That  on  the  29th  day  of  June,  A.  D.  1907,  at  said  county, 
Matthew  Vogel,  Joseph  Christman,  Peter  Christman,  An- 
thony J.  Christman,  and  Henry  Vogel  did,  with  force  and 
^rms,  in  and  upon  one  Anna  Engelbretson,  of  the  age  of  four- 
teen years  and  more,  to  wit,  of  the  age  of  eighteen  years,  vio- 
lently and  feloniously  make  an  assault,  and  her,  the  said 
Anna  Engelbretson,  then  and  there,  by  force  and  against 
her  will,  violently  and  feloniously  did  ravish  and  carnally 
know,  against  the  peace  and  dignity  of  the  state  of  Wiscon- 
sin." 

All  of  the  parties  involved  attended  a  dance  held  at  John 
Lempke's  bam  on  the  night  of  June  29th.  About  11  o'clock 
the  prosecutrix  and  another  girl  went  to  Lempke's  house  to 
get  a  drink  of  water,  and  on  their  return  the  prosecutrix  was 
accosted  by  the  defendant  Matthew  Vogel.  The  testimony  of 
the  prosecutrix  is  to  the  effect  that  said  Vogel  forcibly  took 
her  out  of  the  yard  and  down  the  road  to  a  clump  of  small 
trees  on  the  roadside  some  twenty-four  rods  from  the  gate 
leading  to  the  Lempke  bam;  that  the  other  defendants  fol- 
lowed them,  and  that  all  of  the  defendants  had  sexual  inter- 
course with  the  prosecutrix  forcibly  and  against  her  will  at 
said  place ;  that  she  was  thereafter  taken  down  the  road  some 
500  feet  further  by  the  defendants,  where  they  again  com- 
mitted the  crime  of  rape  upon  her;  that  thereafter  she  was 
brought  back  to  the  place  where  the  first  alleged  crime,  or  se- 
ries of  crimes,  was  committed,  and  the  offense  was  repeated 
until  the  defendants  were  driven  away  by  other  parties  ap- 
pearing upon  thfe  scene. 

The  plaintiffs  in  error,  who  will  hereafter,  for  the  sake  of 
brevity,  be  referred  to  as  defendants,  seek  a  reversal  of  the 
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judgment  of  conviction  on  the  following  grounds:  (1)  The 
evidence  is  insuflScient  to  support  a  conviction  for  the  crime 
of  rape.  (2)  The  jury  which  tried  the  defendants  was  not 
legally  impaneled.  (3)  The  information  was  insufficient  to 
support  a  judgment  for  conviction.  (4)  The  court  erred  in 
charging  the  jury.  (5)  The  court  erred  in- refusing  to  charge 
the  jury  as  requested  by  defendants.  (6)  The  court  erred  in 
receiving  and  rejecting  evidence  to  the  prejudice  of  the  de- 
fendants. (7)  The  judgment  should  be  reversed  because  of 
prejudicial  remarks  made  to  the  jury  by  the  district  attorney 
in  the  argument  of  the  case. 

For  the  plaintiffs  in  error  there  was  a  brief  by  L.  M.  Stur- 
devant,  R.  J.  MacBride,  Homer  C.  Clark,  and  W.  J.  RiLsh, 
and  oral  argument  by  Mr.  Sturdevant,  Mr.  MacBride,  and 
Mr,  Clark. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  F.  T.  Tucker  and  J.  E.  Messerschmidt,  as- 
sistant attorneys  general,  and  oral  argument  by  Mr.  Tucker 
and  Mr.  Messerschmidt. 

The  following  opinion  was  filed  Januaiy  6,  1909 : 

Barnes,  J.  We  are  urged  with  much  earnestness  to  hold 
that  the  evidence  is  insufficient  to  sustain  a  verdict  of  guilty, 
and  that  therefore  the  judgment  of  conviction  should  be  re- 
versed and  the  defendants  discharged.  Many  considerations 
are  called  to  our  attention  to  support  this  view,  and  some  of 
them  are  not  wanting  in  force  and  persuasive  power.  The 
credibility  of  the  testimony  of  the  alleged  victim,  as  wo]l  as 
that  of  the  principal  witnesses  tending  to  corroborate  her 
Btory,  is  vigorously  assailed.  It  is  asserted  that  the  condition 
of  the  clothing  of  the  girl,  Anna  Engelbretson,  after  the  com- 
mission of  the  alleged  crime  or  crimes,  and  the  condition  of 
her  body,  demonstrated  that  she  was  not  the  victim  of  a  series 
of  criminal  assaults.     Her  failure  to  promptly  acquaint  her 
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parents,  or  other  relatives,  of  the  outrage,  her  alleged  failure 
to  make  such  outcries  as  might,  and  probably  would,  attract 
assi^ance,  and  the  inherent  improbability  of  at  least  a  por- 
tion of  her  testimony,  are  said  to  furnish  proof  conclusive 
that  the  lesser  offense  of  fornication  only  was  committed. 
These,  as  well  as  other  considerations,  are  forcefully  pressed 
upon  us  with  undoubted  sincerity. 

The  abhorrent  nature  of  the  crime  of  rape  so  shocks  every 
sensibility  of  manhood  that  a  party  even  charged  therewith 
has  much  to  overcome  where  his  defense  is  that  the  offense 
amounted  to  fornication  only  and  not  to  the  more  heinous 
crime.  As  was  said  in  Brown  v.  State,  127  Wis.  193, 199, 106 
N.  W.  636,  "the  proneness  of  woman,  when  she  finds  the  fact 
of  her  disgrace  discovered  or  likely  of  discovery,  to  minimize 
her  fault  by  asserting  vis  major/'  coupled  with  the  impossi- 
bility of  defense  except  by  direct  denial,  has  led  the  courts  to 
a  very  strict  rule  of  proof  in  such  cases. 

Five  defendants  were  convicted  on  the  trial  of  this  case 
and  are  now  under  sentence  for  ten  years  each.  The  import 
as  well  rs  the  importance  of  the  case  is  such  as  to  invite  the 
closest  scrutiny  of  the  record,  to  the  end  that  the  court  may 
satisfy  itself  therefrom,  as  far  it  can,  whether  the  defend- 
ants were  convicted  of  a  crime  they  did  not  commit. 

It  is  easy  to  perceive  that  the  real  issue  in  the  case  might 
readily  have  been  lost  sight  of  by  the  jury.  The  testimony 
of  the  defendants  is  less  repulsive  than  that  of  their  vic- 
tim, because  the  element  of  force  is  denied ;  but,  taking  their 
testimony  as  they  gave  it,  a  person  not  learned  in  the  refine- 
ments of  the  law  might  well  feel  inclined  to  say  that  a  prison 
was  the  proper  place  in  which  to  restrain  their  activities. 
The  evidence  given  on  the  trial  certainly  makes  a  revolting 
if  not  an  unique*  page  in  the  annals  of  criminal  law. 

We  fail  to  see  where  any  detailed  discussion  of  the  evi- 
dence would  be  useful,  except  for  the  purpose  of  convincing 
counsel  that  it  was  carefully  read  and  considered  by  the 
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court,  and  except,  perhaps,  to  gratify  the  appetites  of  morbid 
minds  for  salacious  reading  matter.  Neither  reason  is  suffi- 
cient, and  we  must  decline  to  unnecessarily  soil  the  pages  of 
our  reports  by  narrating  the  evidence  in  detail. 

"Ordinarily  the  decision  of  the  trial  judge  upon  the  ques- 
tion of  granting  a  new  trial  on  the  ground  that  the.  evidence 
is  insufficient  to  support  the  verdict  is  held  conclusive  upon 
this  court;  and  this  rule  is  adhered  to  in  a  criminal  case 
where  the  record  contains  evidence  from  which  the  guilt  of 
the  accused  can  be  fairly  deduced.^'  Williams  v.  State,  61 
Wis.  281,  289,  21  K  W.  56;  Jambor  v.  State,  75  Wis.  664, 
673,  44  K  W.  963. 

Having  in  mind  the  foregoing  rule  of  law  as  to  the  weight 
that  should  be  given  to  the  verdict  of  a  jury  in  a  criminal 
case,  and  also  to  the  refusal  of  the  trial  court  to  set  it  aside 
as  not  supported  by  the  evidence,  it  is  the  judgment  of  every 
member  of  the  court,  reached  after  mature  deliberation,  that 
the  verdict  should  not  be  set  aside  as  xmsupported  by  the 
testimony. 

The  jury  found  that  at  the  time  of  the  commission  of  the 
offense  Anna  Engelbretson  was  not  a  common  prostitute. 
Upon  the  evidence  it  was  entirely  justified  in  so  doing.  With 
one  exception  the  only  witnesses  who  testified  to  former  mis- 
conduct on  her  part,  or  to  evil  reputation,  were  three  of  the 
defendants,  and  a  portion  at  least  of  their  evidence  was  al- 
most too  fantastic  for  belief.  The  evidence  of  the  witness 
Edward  Wensel  is  improbable,  though  perhaps  not  incredible, 
but  was  in  direct  conflict  with  statements  deliberately  made 
by  him  to  the  district  attorney  and  sheriff.  He  was  evi- 
dently a  companion  of  Mattie  VogeVs,  having  worked  with 
him  in  the  woods,  and,  according  to  his  own  story,  accom- 
panied him  on  at  leiast  one  of  his  amatory  peregrinations. 
The  evidence  referred  to  was  important  only  as  bearing  upon 
the  credibility  of  the  witness  Anna  Engelbretson.  It  is  the 
settled  law  of  this  state  that  a  conviction  for  rape  may  be  had 
upon  the  uncorroborated  evidence  of  the  female  assaulted. 
Vol.  138  -  21 
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Brovm  v.  State,  127  Wis.  193,  200,  106  N.  W.  636;  Larv 
phere  v.  State,  114  Wis.  193,  202,  89  N.  W.  128 ;  Osgood  v. 
State,  64  Wis.  472,  474,  25  K  W.  629.  It  is  not  seriously 
contended,  if  the  testimony  of  such  female  in  this  case  is 
taken  to  be  true,  that  she  does  not  testify  to  facts  which  es- 
tablish the  commission  of  the  crime.  But  it  is  asserted  that 
her  evidence  bears  upon  its  face  the  stamp  of  unreliability, 
and  that  therefore,  under  the  rule  in  Hofer  v.  State,  130  Wis. 
576,  586,  110  N.  W.  391;  O'Boyle  v.  State,  100  Wis.  206, 
300,  75  N.  W.  989 ;  and  Brown  v.  State,  supra,  the  principal 
facts  must  be  corroborated  by  other  testimony. 

So  much  of  the  evidence  of  the  prosecutrix  as  relates  how 
she  was  taken  by  the  defendant  Maitie  Vogel  from  near  tlie 
Lempke  house  to  where  the  first  act  of  intercourse  took  place 
hardly  seems  credible.  Considering  the  close  proximity  of  a 
number  of  other  persons,  no  good  reason  is  apparent  why  she 
might  not  by  her  cries  have  attracted  assistance  if  she  appre- 
hended that  a  criminal  assault  was  about  to  be  committed 
upon  her.  The  improbability  of  the  story  related  by  the 
prosecutrix,  in  the  foregoing  and  some  other  particulars,  de- 
tracts from  the  weight  that  should  otherwise  be  given  to  her 
evidence.  But^  whatever  was  the  purpose  of  the  prosecutrix 
in  leaving  the  dance  with  Vogel,  or  whether  she  went  volun- 
tarily or  forcibly,  does  not  argue  that  the  acts  of  intercourse 
testified  to  with  the  other  defendants,  or  acts  with  Vogel 
after  they  arrived,  were  voluntary  on  her  part,  and  there  is 
certainly  no  inherent  improbability  in  her  assertion  that  they 
were  accomplished  by  force  and  against  her  will.  Neither 
is  there  any  improbability  in  her  statement  to  the  effect  that 
during  the  time  the  last  acts  of  intercourse  took  place  she 
was  physically  exhausted  and  in  a  semi-unconscious  condi- 
tion and  incapable  alike  of  resistance  or  consent 

But  it  seems  to  us  that  the  evidence  of  the  prosecutrix  was 
corroborated.  The  defendants,  except  Peter  Christman,  ad- 
mitted acts  of  intercourse.     As  to  him,  the  proof  of  sexual 
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intercourse  was  almost  conclusive.  So  the  only  material  cir- 
cumstance upon  which  corroboration  was  necessary  was 
whether  she  offered  that  degree  of  resistance  that  was  im- 
perative in  order  to  make  the  crime  that  of  rape. 

The  house  of  William  Catlin  was  about  150  feet  from  the 
point  where  the  first  acts  of  intercourse  took  place.  Mrs. 
Catlin  testified  that  she  heard  a  girl  cry,  whom  she  took  to 
be  the  prosecutrix,  between  11:15  and  11:30  o'clock;  that 
she  got  up  and  looked  out  the  window  and  went  back  to  bed 
again  and  was  aroused  again ;  that  the  dog  growled  and  then 
she  heard  the  girl  scream;  that  she  cried;  that  witness  got 
up  again  and  went  to  the  window  and  heard  the  girl  cry  and 
beg  for  those  boys  to  keep  their  hands  off;  that  she  said, 
^^Mat,  keep  your  hands  off,  and  let  me  alone ;"  heard  her  say, 
*'Joe,  let  me  alone;  Pete,  keep  your  hands  off.  Let  me 
alone.  Let  me  go.'^  Witness  could  not  tell  how  many  times 
she  heard  the  prosecutrix  scream,  but  no  small  number  of 
times. 

"She  cried  and  screamed  sometimes  when  tiiey  allowed  her 
to.  They  told  her  to  keep  still  and  shut  up  her  mouth  and 
then  she  would  keep  still,  and  she  would  cry  again  and  they 
told  her  to  keep  still.  I  heard  this  going  on  for  at  least  an 
hour  and  a  half  .'^ 

The  second  series  of  acts  of  intercourse  took  place  down 
the  road  about  600  feet  from  the  first  In  reference  to  what 
the  witness  heard  after  the  parties  left  the  first  place  she 
testified: 

"I  heard  noise  coming  from  the  direction  those  people  had 
gone  down  the  road.  I  heard  this  girl  scream,  cry.  I  could 
not  hear  any  words  that  she  said.  She  cried  quite  steady 
when  she  was  down  there.  She  didn't  stop  but  a  minute  or 
two  at  a  time  I  don't  think.  I  did  not  hear  any  one  tell  her 
to  keep  still,  but  I  heard  her  cry,  and  she  didn't  cry  right 
steady.  I  could  not  hear  it  steady.  I  saw  what  looked  to  be 
the  same  girl  go  up  the  road  again.  I  saw  this  girl  and 
three  gentlemen  come  up  the  road.     She  tried  to  get  away 
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from  them.  They  had  hold  of  her,  one  of  them.  She  got 
away  and  started  to  run  towards  our  big  gate.  I  don't  think 
it  was  the  one  that  had  hold  of  her  first,  but  another  one 
grabbed  her  and  told  her  to  stand  still  and  she  did.  Then 
they  went  ...  to  the  first  place  they  started  from.  I 
heard  the  cry  again  in  just  a  few  minutes.  She  cried  quite 
a  few  times,  too,  then." 

The  witness  then  stated  that  she  saw  one  of  the  men  go  up 
where  the  dance  was  being  held  and  that  four  men  returned 
in  a  short  time  to  where  the  girl  was ;  that  she  then  aroused 
her  husband  and  dressed  and  started  for  the  road  and  met 
Ai^ur  Sayles  and  his  wife,  who  were  going  home  in  a  buggy ; 
that  she  told  Mr.  Sayles  some  brutes  were  abusing  a  girl  and 
showed  him  the  place.  Mr.  Sayles  asked  the  men  if  there 
was  a  girl  there  and  one  of  them  said  "No."  His  wife  re- 
marked that  there  was,  because  she  could  hear  her  sob.  Mr. 
Sayles  tlien  got  out  of  the  buggy  and  the  men  scattered. 
There  were  six  of  them.  When  the  witness  first  got  up  there, 
some  of  the  men  were  on  the  ground,  and  it  looked  as  if  they 
were  sitting  down  and  had  hold  of  her.  Her  face  was  cov- 
ered with  something.  Pete  ChriMman  was  having  inter- 
course with  the  girl.  They  helped  her  into  the  buggy.  Her 
skirts  wei'e  all  loosened  and  her  hair  was  down  and  her  waist 
was  all  black  and  dirty  and  was  torn  on  the  back.  The  girl 
did  not  say  anything  to  witness ;  she  cried  all  the  time. 

The  testimony  of  Mrs.  Catlin  as  to  what  took  place  after 
Mr.  Sayles  came  along  is  substantially  corroborated  by  the 
evidence  of  Arthur  Sayles,  only  he  saw  nothing  over  the  face 
of  the  prosecutrix.  He  testified  that  Peter  Christman  was 
apparently  having  injtercourse  with  her  and  that  there  was  a 
man  on  either  side  of  her,  but  that  he  could  not  say  whether 
they  had  hold  of  her  or  not.  They  were  possibly  six  inches 
or  a  foot  away  from  her.  He  testified  that  after  the  men  ran 
away  the  prosecutrix  attempted  to  get  up  but  fell  back. 
Minnie  Sayles  corroborated  the  evidence  given  by  her  hus- 
band, Ai-thur  Sayles.     Mrs.  Sayles,  with  Mrs.  Catlin,  took 
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the  prosecutrix  in  the  buggy  to  the  Lempke  farm  where  the 
dance  was  hold,  and  testified  that  she  was  crying  so  hard  that 
she  was  scaring  the  horse,  and  that  when  she  was  taken  out 
of  the  buggy  at  Lempke's  she  ran  around  and  acted  kind  of 
wild. 

The  witness  William  Catlin  testified  that  he  heard  a  girl 
crying  for  Help  and  that  she  wanted  the  fellows  that  had  her 
to  let  her  alone;  that  he  heard  the  girl  crying.  He  did  not 
know  how  many  times  or  how  long  he  heard  it,  but  it  seemed 
possibly  half  an  hour. 

On  the  trial  the  defendant  Peter  Christman  denied  having 
intercourse  with  the  prosecutrix.  Her  testimony  in  this  re- 
gard, however,  is  corroborated  by  that  of  Mrs.  Catlin  and 
that  of  Mr.  and  Mrs.  Sayles.  It  would  appear  that  the  cor- 
roborating evidence  in  this  case  was  quite  strong.  If  the  girl 
cried  and  screamed  as  Mrs.  Catlin  testified  she  did,  such  ac- 
tion on  her  part  certainly  was  not  indicative  of  consent,  but, 
on  the  contrary,  tended  directly  to  establish  her  claim  that  she 
resisted  and  that  force  was  used  to  overcome  such  resistance. 

It  is  argued  that  the  established  facts  relating  to  the  con- 
dition of  the  prosecutrix  physically,  and  of  her  clothing,  and 
to  her  failure  to  make  an  outcry  when  aid  might  be  forth- 
coming, as  well  as  her  failure  to  notify  her  parents  at  once 
of  the  occurrence,  render  the  corroborating  evidence  referred 
to  imbelievable.  It  must  be  remembered  that  there  were 
four  or  more  able-bodied  men  taking  part  in  the  transaction, 
and  that  they  should  be  able  to  overcome  the  struggles  and 
the  strength  of  a  girl  eighteen  years  of  age,  weighing  about 
125  pounds,  without  tearing  off  her  clothing  or  clubbing  or 
pounding  her  so  that  her  body  would  show  bruises. 

The  failure  of  the  prosecutrix  to  relate  the  details  of  what 
occurred  until  the  day  following  would  ordinarily  be  a  cir- 
cumstance of  much  importance.  It  appeared,  however,  that 
her  father  had  been  advised,  to  some  extent  at  least,  by 
Arthur  Sayles,  of  what  had  happened,  even  before  his  daugh- 
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ter  arrived  at  the  Lempke  place  in  the  buggy  with  Mrs. 
Sayles.  When  he  went  out  to  where  she  was  in  the  buggy  he 
testified  that  she  was  crying  bitterly  and  would  not  answer 
him,  80  that  he  thought  she  had  lost  her  mind.  He  further 
testified  that  he  stated  that  if  he  knew  who  dragged  his  girl 
in  the' dirt  he  would  shoot  them  if  they  came  upon  his  lot, 
whereupon  the  defendant  Peter  Christman  promptly  hit  him 
upon  the  jaw  for  his  temerity  in  objecting  to  the  treatment 
accorded  his  daughter.  This  occurrence  took  place  in  the 
presence  of  the  daughter,  and  the  inference  would  not  be 
violent  that  she  supposed  that  some  one  had  informed  her 
father  of  the  outrage.  That  the  matter  was  common  talk 
at  the  dance  before  it  broke  up  seems  apparent  from  the  evi- 
dence of  the  defendant  Henry  Vogel,  who  testified  that  he 
would  not  walk  home  from  the  dance  with  the  prosecutrix  be- 
cause of  such  talk. 

But  the  case  is  not  wanting  in  circumsrt;ances  that  tend 
to  corroborate  the  evidence  introduced  on  the  part  of  the 
state.  The  prosecutrix  lived  with  her  parents  on  a  farm. 
She  went  to  school  until  she  was  seventeen.  Thereafter  she 
spent  part  of  her  time  at  home  and  part  of  it  working  out, 
apparently  no  great  distance  from  home.  No  evidence  was 
offered  bo  show  that  she  had  a  reputation  of  being  unchaste, 
and  the  only  evidence  tending  to  show  lascivious  conduct  on 
her  part  has  already  been  epitomized.  The  Lempke  bam  at 
which  the  dance  was  held  was  not  half  a  mile  from  her 
father's  home,  and  was  attended  by  her  brother,  her  father, 
her  mother,  and  two  sisters.  The  attendants  at  the  dance 
were  principally  her  neighbors  and  acquaintances  whom  she 
had  known  for  years.  She  appears  from  her  evidence  to 
have  been  a  girl  of  ordinary  intelligence  and  one  who  had 
some  experience  with  the  world  outside  of  that  gained  in 
her  family  circle.  She  left,  or  was  taken  from,  the  dancing 
place  at  about  11  o'clock.  The  time  of  her  return  is  not 
definitely  fixed,  but  was  probably  about  1  o'clock.     She  could 

Digitized  by  VjOOQIC 


9]  JANUARY  TERM,  1909.  327 

Vogel  V.  State,  138  Wis.  315. 

hardly  escape  knowing  that  promiscuous  acts  of  intercourse, 
with  such  as  were  present  at  the  dance  and  as  were  invited 
to  participate  by  her  companions  or  captors,  would  become 
common  knowledge  and  common  talk  within  a  short  time  in 
the  commimity  in  which  she  and  her  father  and  mother  and 
brothers  and  sisters  resided.  She  could  hardly  escape  know- 
ing that  her  shame  would  soon  be  bruited  from  mouth  to 
mouth  and  that  she  would  be  looked  upon  with  scorn  and 
contumely  by  her  childhood  associates,  her  neighbors,  and 
acquaintances.  That  she  should  have  consented  to  twenty- 
two  acts  of  sexual  intercourse,  which  she  testified  took  place, 
or  eight  acts,  as  testified  to  by  defendants,  most  of  the  acts 
taking  place  in  the  presence  of  at  least  four  of  the  defendants, 
and  all  within  the  space  of  a  couple  of  hours,  is  well-nigh 
unbelievable.  In  any  event  it  might  well  be  a  severe  strain 
upon  the  credulity  of  the  jury  to  believe  it.  The  story  would 
be  of  doubtful  veracity  if  told  of  a  hardened  wanton  cast 
among  strangers.  We  deem  further  discussion  of  the  evi- 
dence unnecessary.  The  province  of  the  court  is  to  examine 
the  record  to  ascertain  whether  there  was  sufiicient  testimony 
to  warrant  the  finding  of  the  jury.  We  entertain  no  doubt 
that  there  was. 

The  trial  of  the  case  commenced  before  Judge  Fowler  on 
January  6th.  Judge  O'Neill  of  the  Clark  county  circuit, 
anticipating  that  a  sufficient  number  of  qualified  jurors  could 
not  be  obtained  from  the  regular  panel,  in  the  absence  of  the 
defendants,  and  on  January  4th,  issued  a  special  venire  to  the 
sheriff  for  twenty  jurors,  returnable  on  January  6th.  All 
but  one  of  the  jurors  named  in  the  special  venire  were  re- 
ported present  when  court  convened  on  such  date.  Appro- 
priate objection  was  made  to  the  manner  adopted  for  select- 
ing extra  jurors,  and  due  exception  was  taken  to  the  adverse 
niling  of  the  court  thereon.  The  regular  panel  was  first  ex- 
hausted without  securing  the  requisite  number  of  jurors,  and 
recourse  was  then  had  to  those  summoned  on  the  special 
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venire.  Error  is  alleged  because  of  the  method  pursued  in 
selecting  the  jury.  It  certainly  would  have  been  entirely 
proper  for  the  court  on  January  4th  to  have  ordered  that  the 
jury  list  be  replenished  from  the  list  of  names  furnished  by 
the  jury  commissioners  under  the  provisions  of  sec.  2533c, 
Stats.  (1898).  In  the  absence  of  action  by  Judge  O'Neii-l 
it  would  have  been  competent  for  Judge  Fowleb,  under  sec 
2533d,  to  have  directed  the  sheriff  to  secure  additional  jurors 
from  the  county  at  large,  or  from  the  bystanders,  to  try  this 
particular  case,  when  the  regular  panel  was  exhausted. 
Emery  v.  State,  101  Wis.  627,  78  K  W.  145.  Sec.  2533d, 
however,  does  not  contemplate  that  a  special  venire  shall  be 
issued  until  the  regular  panel  is  actually  exhausted.  Con- 
ceding that  the  special  venire  was  prematurely  issued,  it  was 
no  doubt  issued  to  save  time  in  the  trial  and  expense  to  the 
county  and  not  from  any  improper  motive.  Had  Judge 
Fowler  entirely  disregarded  the  special  venire  and  directed 
the  sheriff  to  summon  talesmen  from  the  bystanders  or  from 
the  body  of  the  county,  that  officer  might  call  upon  the  iden- 
tical persons  attending  court  in  pursuance  of  the  action  of 
Judge  O'Neill.  No  substantial  claim  is  made  that  the 
sheriff  did  not  perform  his  duty  honestly,  or  that  the  de- 
fendants have  suffered  any  actual  prejudice  by  reason  of  the 
manner  in  which  the  jury  was  made  up.  The  summoning 
of  the  talesmen  in  advance  afforded  defendants  an  oppor- 
timity  to  learn  of  any  facts  that  might  have  a  tendency  to 
disqualify  or  render  the  parties  selected  undesirable  jurors, 
which  they  would  not  have  if  action  were  delayed  until  the 
re^lar  panel  was  exhausted.  We  do  not  think  the  irregu- 
larity, if  such  it  may  be  called,  is  of  sufficient  moment  to 
warrant  a  reversal  of  the  judgment  Neither  do  we  think 
the  action  taken  by  Judge  O'Neill  was  improper  because 
of  the  absence  of  the  defendants.  The  general  panel  of 
jurors  is  always  selected  without  the  presence  of  the  parties 
they  may  be  called  upon  to  try  for  offenses.     No  very  good 
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reason  is  apparent  why  the  same  rule  should  not  obtain  in 
the  case  of  a  special  venire.  The  presence  of  the  defendants 
when  a  special  venire  is  ordered  does  not  appear  to  be  neces- 
sary in  order  to  secure  a  valid  conviction.  Mdbry  v.  State, 
50  ArL  492,  8  S.  W.  823;  State  v.  Allen,  47  Conn.  121; 
Cohb  V.  State,  27  Ga.  648;  Pflueger  v.  State,  46  Neb.  493, 
64  N.  W.  1094.  It  is  true  that  in  some  of  the  cases  cited 
the  counsel  for  the  defendants  were  present,  but,  where  the 
law  requires  the  presence  of  a  defendant  himself,  it  is  very 
doubtful  if  the  requirement  can  be  supplied  by  the  presence 
of  his  oounseL  Sec  4659,  Stats.  (1898),  provides  that  no 
judgment  in  a  criminal  case  shall  be  affected  by  reason  of  any 
•defect  or.  imperfection  as  to  matters  of  form  which  shall  not 
tend  to  the  prejudice  of  the  defendant.  Sec.  2829,  Stats. 
(1898),  commands  that  this  and  all  other  courts  shall,  "in 
every  stage  of  an  action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or  defect"  This 
statute  applies  to  criminal  as  well  as  to  civil  actions. 
Odette  V.  State,  90  Wis.  258,  262,  62  N.  W.  1054;  Cornell 
v.  State,  104  Wis.  527,  533,  80  K  W.  745.  There  is  hardly 
:a  suggestion  that  the  defendants  were  prejudiced  in  this  case 
by  the  manner  in  which  the  jury  was  selected,  and  we  con- 
<i\\\de  that  there  is  no  reversible  error  in  this  regard. 

There  was  but  one  count  in  the  information,  and  that 
charged  the  defendants  jointly  with  having  committed  the 
crime  of  rape.     The  court  charged  the  jury  as  follows : 

"To  hold  any  two  or  more  of  the  defendants  guilty  of  the 
offense  here  charged,  the  evidence  must  establish  beyond  a 
reasonable  doubt  that  some  one  of  them  performed  an  act  of 
intercourse  with  the  prosecutrix,  under  the  circumstances 
such  as  constituted  the  crime  of  rape,  and  that  such  others  as 
«re  held  guilty  assisted  him  by  the  exercise  of  force,  or 
threats,  or  otherwise,  in  committing  such  particular  act,  or 
procured  him  to  commit  such  act'' 
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It  is  urged  that  under  the  information  filed  the  defendants^ 
could  not  lawfully  be  convicted  of  aiding  and  abetting,  and 
that  one  of  the  defendants  should  have  been  specifically 
charged  with  the  commission  of  4:he  crime  of  rape,  and  the 
other  defendants  should  have  been  charged  as  aiders  and 
abettors,  in  order  to  justify  the  charge  of  the  court  or  a  ver- 
dict of  guilty.     Sec.  4613,  Stats.  (1898),  provides  that: 

"Every  person  who  shall  be  aiding  in  the  commission  of 
any  offense  which  shall  be  a  felony  or  who  shall  be  accessory 
thereto  before  the  fact  by  counseling,  hiring  or  otherwise  pro- 
curing such  felony  to  be  committed,  shall  be  punished  in  the- 
same  manner  as  is,  or  shall  be,  prescribed  for  the  punishment 
of  the  principal  felon." 

An  examination  of  the  authorities  convinces  us  that  the 
law  is  well  settled  that  under  an  information  charging  a 
party  as  principal  he  may  be  convicted  on  evidence  showing 
that  he  was  present  and  aided  and  abetted  the  principal  felon 
in  the  commission  of  the  crime,  where  the  punishment  for 
tlie  actual  commission  of  the  offense  and  that  for  aiding  and 
abetting  in  its  commission  are  the  same.  Such  an  informa- 
tion informs  the  party  that  he  has  either  actually  perpetrated 
the  offense  set  forth  or  has  assisted  some  one  else  in  doing 
so,  and  in  either  case  he  is  equally  guilty  and  has  in  fact  com- 
mitted the  offense  charged.  Comm.  v.  Chapman,  11  Cush. 
422;  Comm.  v.  Fortune,  105  Mass.  592;  People  v.  Chapman^ 
62  Mich.  280,  28  N.  W.  S96;  People  v.  Flynn,  96  Mich.  276, 
55  N.  W.  834;  Staie  v.  Harris,  150  Mo.  56,  51  S.  W.  481; 
People  V.  Batterson,  50  Hun,  44,  2  N.  Y.  Supp.  376 ;  Eess- 
ler  V,  Comm,  12  Bush,  18;  Strang  v.  People,  24  Mich.  1; 
Slate  V,  Comstoch,  46  Iowa,  265 ;  State  r.  Jordan,  110  N.  O. 
491,  14  S.  E.  752;  Dennis  v.  State,  5  Ark.  230;  Reg.  v. 
Crisham,  Carr.  &  M.  187.  The  text-book  writers  with  sub- 
stantial unanimity  lay  down  the  same  rule.  1  Russ.  Crimes^ 
230;  1  Ency.  PI.  &  Pr.  67;  Archb.  Crim.  Prac.  (Pom.  8tb 
ed.)  1000  (*304);  22  Cyc  374;  2  Bish.  New  Crim.  Proo. 
(4th  ed.)  §3. 
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The  case  of  Shannon  v.  People,  6  Mich.  71,  cited  by  coun- 
sel for  plaintiff  in  error,  must  be  considered  overruled  by  tlie 
subsequent  decisions  of  the  Michigan  court  The  two  New 
York  cases  cited  (People  v.  Dvmar,  106  N.  Y.  602,  13  N.  E. 
325,  and  People  v.  Flaherty,  162  N.  Y.  632,  57  K  E.  73) 
are  not  contraiy  to  the  general  current  of  authority  under  con- 
sideration. In  People  v.  Dumar  the  court  held  as  a  matter  of 
fact  that  the  act  with  which  the  defendant  was  charged  did 
not  amount  to  aiding  and  abetting  in  the  conmiission  of  the 
offense.  In  People  v.  Flaherty  the  question  we  are  consider- 
ing was  not  before  the  court  and  was  not  decided.  The  case 
of  State  V.  Oifford,  19  Wash.  464,  63  Pac.  709,  is  in  point, 
but  is  contrary  to  the  decided  weight  of  authority. 

Error  is  also  predicated  on  the  instruction  quoted  because 
the  court  informed  the  jury  that  it  might  convict  such  of  the 
defendants  as  assisted  in  the  commission  of  the  rape  by  force 
or  threats  or  "otherwise,**  or  "procured'*  the  commission  of 
the  act.  Objection  is  taken  to  the  use  of  the  word  "other- 
wise.** Its  use  was  not  improper  and  was  harmless  in  any 
event  The  attitude  of  the  defendants  might  well  have  been 
such,  at  times,  as  to  have  convinced  the  prosecutrix  that  they 
stood  ready  to  commit  such  acts  of  violence  as  were  necessary 
for  the  accomplishment  of  the  purpose  for  which  they  were' 
present,  and  thus  overawed  her  by  their  mere  presence  and 
numbers.  A  defendant  might  well  be  guilty  of  aiding  and 
abettins:  without  using  force  or  making  a  threat  We  ap- 
prehend that,  if  he  stood  in  the  roadway  for  the  purpose  of 
giving  warning  of  the  approach  of  some  person  who  might 
be  likely  to  render  assistance,  he  would  be  abetting  in  the 
commission  of  the  crime. 

Exception  is  also  taken  to  the  use  of  the  word  "procured'^ 
as  used  in  the  instruction.  It  is  urged  that  if  any  of  the  de- 
fendants procured  the  offense  to  be  committed  he  was  an  ac- 
cessory before  the  fact  and  should  have  been  informed  against 
as  such  under  sec.  4614,  Stats.  (1898).  Conceding  the  con- 
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elusion  to  be  correct^  the  premise  is  faulty.  Those  present 
assisting  the  one  who  personally  conunits  the  offense  are  aid- 
ers and  abettors  and  are  guilty  as  principals.  Those  who  are 
absent,  but  who  counseled  the  commission  of  the  crime,  are 
accessories  before  the  fact  Bish.  Stat  Crimes,  §  139.  To 
procure  the  commission  of  an  offense  does  not  necessarily 
imply  absence.  Procure  means  to  obtain  by  any  means;  to 
bring  about  Webst.  Diet  It  has  no  different  significance 
in  the  law.  2  Bouv.  Law  Diet  768 ;  Long  v.  State,  23  Neb. 
33,  46,  36  N.  W.  310,  315.  The  court  evidently  used  the 
word  "procure'^  as  synonymous  with  "aid"  or  "abet,"  and  the 
jury  could  hardly  have  understood  it  otherwise.  There  was 
no  evidence  tending  to  show  that  any  person  was  guilty  as  an 
accessory  before  the  fact,  as  defined  above,  and  no  testimony 
to  which  this  part  of  the  instruction  could  apply,  if  it  were 
intended  to  reach  absentees  who  counseled  the  commission  of 
the  offense. 

But  the  instruction  is  said  to  be  faulty  for  another  reason. 
There  were  three  series  of  acts  of  intercourse  at  two  differ- 
ent places  between  11  o'clock  at  night  and  1  o'clock  in  the 
morning.  There  is  testimony,  disputed  however,  tending  to 
show  that  all  of  the  defendants  were  not  present  when  any 
one  act  of  intercourse  took  place.  It  is  asserted,  and  in  this 
view  a  majority  of  the  court  concurs,  that  the  entire  trans- 
action as  shown  by  the  testimony  did  not  constitute  a  single 
offense,  but  that  there  was  testimony  tending  to  show  several 
distinct  offenses.  The  vice  of  the  instruction  is  said  to  con- 
sist in  the  fact  that  the  jury  was  authorized  to  return  a  ver- 
dict of  guilty,  though  some  of  the  jurors  believed  the  crime  to 
have  been  committed  on  one  occasion  and  some  on  another, 
and  all  the  jurors  failed  to  agree  on  any  one  particular  of- 
fense. This  objection,  if  well  taken,  is  fatal  if  the  rule  in 
Boldt  V.  State,  72  Wis.  7,  14,  38  N.  W.  177,  is  adhered  to, 
and  we  have  no  desire  to  overrule  that  case.  We  by  no 
means  agree  with  counsel's  interpretation  of  the  instruction. 
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It  is  fair  to  presume  that  the  jury  took  the  law  as  the  court 
gave  it,  and  followed  the  instructions  of  the  judge.  By  this 
particular  instruction  the  jury  was  advised  that,  in  order  to 
convict  two  or  more  of  the  defendants,  it  should  find,  beyond  a 
reasonable  doubt,  (1)  that  some  one  of  the  defendants  per- 
formed an  act  of  intercourse  under  such  circumstances  that 
it  constituted  the  crime  of  rape;  and  (2)  that  such  others  as 
are  held  guilty  assisted  him  in  the  performance  of  such  act 
by  the  exercise  of  force  and  threats  and  such  like.  Clearly 
by  this  language  the  jury  was  told  that  all  jurors  must  be 
agreed  upon  some  particular  act,  or  otherwise  it  must  acquit 
The  defendants  were  probably  entitled  to  have  the  state 
elect  upon  what  particular  act  it  relied  to  secure  a  conviction. 
Cornell  v.  State,  104  Wis.  527,  80  K  W.  745;  State  v. 
Pruitt,  202  Mo.  49,  lOO'S.  W.  431,  10  Am.  &  Eng.  Ann. 
Cas.  654.  They  not  only  failed  to  request  that  such  an  eleo- 
tion  be  made,  but  asked  for  the  following  instruction : 

'Tf  the  jury  should  find  from  the  evidence  in  this  case  that 
no  rape  was  committed,  either  at  the  first  place  the  first  time, 
or  at  the  second  place,  yet  should  find  that  a  rape  was  com- 
mitted at  the  first  place  the  last  time,  near  the  grove  or 
clump  of  trees  referred  to,  then  in  that  case  they  can  only 
convict  such  of  the  defendants  as  were  actually  present  at 
said  last-named  place  and  at  that  time,  and  whom  the  jury, 
upon  the  whole  evidence  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  find  to  have  had  sexual  intercourse  with  the 
prosecutrix  at  the  last-mentioned  place. ^^ 

This  instruction  was  refused,  and  it  is  argued  that  such  re- 
fusal was  error.  The  instruction  was  properly  refused  be- 
cause it  was  not  correct  in  its  entirety  as  a  proposition  of  law. 
If  given,  only  those  who  had  sexual  intercourse  with  the 
prosecutrix  could  have  been  convicted.  It  excluded  convic- 
tion for  aiding  and  abetting.  Excluding  the  erroneous  por- 
tion of  the  charge  requested,  the  remainder  was  substantially 
given  in  the  general  charge.  The  request,  however,  is  im- 
portant in  that  it  shows  that  no  election  was  requested,  and 
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that  defendants  consented,  as  far  as  they  might,  to  the  sub- 
mission of  the  case  to  the  jury  in  the  way  it  was  submitted. 
This  court  has  been  liberal  in  holding  that  defendants  in 
criminal  actions  may  waive  many  things  upon  which  they 
have  the  right  to  insist,  if  they  elect  so  to  do.  Cornell  v. 
State,  supra;  Emery  v.  State,  101  Wis.  627,  78  N.  W.  145 ; 
Miller  v.  State,  25  Wis.  384;  Williams  v.  State,  61  Wis.  281, 
292,  21  N.  W.  56.  If  the  right  to  require  an  election  existed 
it  was  waived. 

StiU  another  objection  is  made  to  the  charge  quoted.  It 
is  said  that  under  it  the  jury  might  not  be  agreed  as  to  who 
performed  the  act  of  intercourse  and  was  therefore  principal 
in  the  first  degree,  and  who  were  guilty  as  principals  in  the 
second  degree  by  reason  of  the  aid  given  toward  the  accom- 
plishment of  the  rape.  Inasmuch  as  the  offense  in  either  case 
is  the  same,  there  are  decisions  which  hold  that  it  is  not  error 
to  submit  the  case  as  'it  is  claimed  it  was  here  submitted. 
People  V.  Flynn,  96  Mich.  276,  55  K  W.  834;  State 
V.  Handy  (Del.)  66  AtL  336.  Under  the  information  charg- 
ing the  defendants  with  having  jointly  committed  the  crime 
of  rape  the  trial  court  was  of  the  opinion  that  the  defendants 
could  only  be  convicted  of  one  offense,  in  which  all  must  par- 
ticipate who  were  found  guilty.  There  is  authority  to  sup- 
port the  view  of  the  court.  1  Bish.  New  Crim.  Law,  §  802 ; 
O'Cormell  v.  Reg.  11  Clark  &  Fin.  155.  If  erroneous, 
it  was  favorable  to  the  defendants,  so  they  have  no  cause  for 
complaint  If  the  jury  followed  the  direction  of  the  court  it 
must  have  agreed  that  some  single  act  of  intercourse  was  per- 
formed by  some  defendant  under  circumstances  such  as  to 
make  his  crime  that  of  rape,  and  it  must  have  foimd  that  the 
other  defendants  aided  him  in  the  conmiission  of  that  partic- 
ular act  This  method  of  procedure  necessitated  the  jury's 
agreeing  upon  some  act  at  which  it  believed  all  the  defend- 
ants were  present,  and,  it  would  seem,  necessitated  its  agree- 
ment upon  some  one  person  as  principal  in  the  first  d^ree. 
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Having  agreed  upon  the  particular  act  of  intercourse  -which 
constituted  the  crime,  there  could  be  little  room  for  conjec- 
ture upon  the  testimony  as  to  who  actually  did  the  act  and 
who  assisted  him.  So,  when  the  court  told  the  jury  that  it 
must  agree  that  sonve  one  of  the  defendants  performed  an  ao^ 
of  intercourse  with  the  prosecutrix  imder  circimistances 
which  made  the  act  rape,  it  does  not  follow  that  the  jury  was 
at  liberty  imder  the  instruction  to  arrive  at  different  conclu- 
isions  as  to  the  identity  of  such  party.  The  words  "some 
one''  as  used  in  the  charge  are  not  equivalent  to  saying 
"either''  or  "any  one,"  but  rather  mean  a  particular  person, 
taking  such  words  in  the  connection  in  which  they  occur. 

In  reference  to  what  a  person  must  do  in  order  to  be  guilty 
of  the  crime  of  rape  as  an  aider  and  abettor  the  court  charged 
the  jury  as  follow3: 

"In  order  to  render  himself  so  responsible  he  must  himself 
in  some  way  aid  or  assist  the  other  in  overpowering  the  fe- 
male, or  in  effecting  a  particular  act  of  intercourse  under 
circumstances  such  as  to  make  such  act  rape.'' 

It  is  argued  that  this  instruction  is  erroneous  because  the 
jury  was  not  informed  that  the  person  aiding  or  abetting  must 
be  actively  or  constructively  present  at  the  commission  of 
the  offense.  It  is  true  the  word  "present"  was  not  used  by 
the  court,  but  it  is  diflBcult  to  see  how  an  absentee  could  as- 
sist the  principal  felon  in  overpowering  the  female  or  in 
effecting  the  act  of  intercourse  which  constituted  the  crime. 
The  language  of  the  charge  complained  of,  considering  the 
evidence  in  the  case,  was  neither  misleading  nor  prejudicial 
to  the  defendants. 

When  the  witness  Arthur  Sayles  appeared  upon  the  scene 
and  the  defendants  scattered  he  had  some  conversation  with 
the  prosecutrix.  He  testified  on  the  trial,  under  objection, 
that  he  asked  her  if  they  had  done  anything  to  her  which 
they  ought  not  to  have  done,  and  that  she  replied,  "Mv  God, 
I  don't  know  what  thev  didn't  do."     Mrs.  William  Catlin 
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testified  to  the  same  conversation,  also  under  objection.  Mrs. 
Catlin  was  also  permitted  to  testify  under  objection  that 
while  she  was  proceeding  in  the  buggy  from  the  place  where- 
the  prosecutrix  was  found  to  the  Lempke  house  she  asked  her 
why  she  did  not  yell,  to  which  she  replied,  "I  didn't  dare.'' 
It  is  asserted  that  this  testimony  was  hearsay  and  self-serving 
and  should  have  been  excluded.  Considering  the  condition 
in  which  the  evidence  showed  the  prosecutrix  to  be  when 
found,  and  the  short  time  that  elapsed  between  her  discovery 
by  the  witness  and  the  making  of  the  statement,  and  the  sur- 
rounding conditions,  the  testimony  was  receivable  as  part  of 
the  res  gestce.  Were  it  otherwise,  it  is  not  of  sufficient  mo- 
ment to  warrant  a  reversal  of  the  judgment. 

An  article  was  published  in  the  Milwaukee  Free  Press 
giving  what  was  claimed  to  be  a  very  distorted  account  of  the 
affair  and  one  which  it  is  claimed  greatly  exaggerated  the 
facts  to  the  prejudice  of  the  defendants.  The  witness 
Arthur  Sayles  testified  that  he  wrote  the  matter  up  for  the 
Milwaukee  Free  Press,  but  denied  that  the  article  was  pub- 
lished as  he  wrote  it  The  defendants  sought  to  introduce 
in  evidence  a  copy  of  the  newspaper  in  question  for  the  pur- 
pose of  showing  bias  on  the  part  of  the  witness  and  of  other- 
wise impeaching  his  testimony.  The  evidence  was  excluded 
by  the  court  In  view  of  the  testimony  given  by  the  witness 
that  the  article  was  not  written  by  him  as  published,  and 
there  being  no  testimony  in  the  case  to  show  that  his  evidence 
in  this  regard  was  not  correct,  the  ruling  of  the  court  in  ex- 
cluding it  was  right 

Two  other  errors  are  assigned  on  the  admission  of  evidence, 
but  we  regard  them  as  being  too  trifling  and  inconsequential 
to  merit  special  attention. 

The  court  was  asked  to  instruct  the  jury  that  if  it  should 
find  the  defendants,  or  any  of  them,  not  guilty  of  rape,  it 
might  find  such  defendants  guilty  of  fornication  if  convinced 
of  their  guilt  beyond  a  reasonable  doubt    The  instruction  was- 
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refused.  The  ruling  of  the  court  in  this  regard  was  correct 
State  V.  Shear,  51  Wis.  460,  8  N.  W.  287. 

The  court  was  likewise  requested  to  charge  the  jury  that 
it  might  find  such  of  the  defendants  as  were  not  guilty  of 
rape  guilty  of  assault  and  battery,  provided  such  offense  was 
proven  to  its  satisfaction  and  beyond  a  reasonable  doubt 
This  request  was  likewise  denied.  It  would  have  been  en- 
tirely proper  to  have  given  this  instruction,  but  the  refusal  so 
to  do  was  not  error.  Hempton  v.  State,  111  Wis.  127,  86 
N.  W.  596;  Murphy  v.  State,  108  Wis.  112,  83  K  W.  1112. 

Instructions  were  requested  with  reference  to  the  "pre- 
sumption of  innocence,"  ^T)urden  of  proof,"  and  "reasonable 
doubt"  These  subjects  were  adequately  and  fairly  covered 
in  the  general  charge. 

Some  other  requests  to  charge  were  made  and  refused. 
The  subjects  embraced  in  such  requests  were  either  covered 
by  the  general  charge  or  related  to  mere  evidentiary  matters, 
and  were  properly  refused.  They  were  not  considered  by 
counsel  to  be  of  sufficient  moment  to  warrant  discussion  in 
their  brief  or  at  the  bar. 

The  district  attorney,  in  explaining  why  the  witness  Will- 
iam Catlin  did  not  go  out  of  his  house  to  assist  the  prosecu- 
trix, stated,  "He  did  not  have  any  gun  in  the  house."  An  ob- 
jection was  made  to  this  remark  and  it  was  withdrawn.  The 
statement  was  not  justified  by  any  evidence  in  the  case  and 
was  improper.  The  district  attorney  also  stated,  in  sub- 
stance, that  the  defendants  testified  that  they  had  connection 
with  the  prosecutrix  eight  times  in  an  hour.  On  objection 
being  made  to  this  remark  the  court  stated  to  the  jury  that  it 
would  recall  the  testimony  and  not  take  coimsel's  statement 
on  either  side  for  what  it  was.  The  statement  as  to  the  num- 
ber of  acts  of  intercourse  admitted  by  the  defendants  was 
correct,  but  the  time  within  which  they  occurred  does  not  ap- 
pear to  have  been  accurately  stated.  The  matter  of  time  was 
not  of  any  great  monjent,  and,  in  view  of  the  caution  given 
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by  the  court  to  the  jury,  the  statement  was  harmless.  Com- 
menting on  the  testimony  of  Edward  Wensel  the  district  at- 
torney said:  "There  was  a  man  that  was  the  most  disrep- 
utable, dirty  pup  of  a  liar  that  ever  went  on  the  witness 
stand.  He  came  to  my  oflSce  there  and — ^^  At  this  point  he 
was  interrupted  by  the  defendants'  counsel  objecting  to  what 
Mr.  Wensel  said  to  him  in  his  office  unless  it  is  evidence.  No 
objection  seems  to  have  been  taken  to  the  statement  that  Wen- 
sel was  a  ^Tiar''  and  a  *'pup,''  but  objection  was  taken  to  the 
action  of  the  district  attorney  in  attempting  to  state  what 
Wensel  told  him  in  his  office.  It  was  entirely  competent  and 
proper  for  the  district  attorney  to  allude  to  that  conversa- 
tion, if  he  proposed  to  state  it  correctly,  and  we  must  assume 
that  he  did.     Wensel  testified : 

"I  was  subpoenaed  in  this  case  at  the  time  of  the  prelimi- 
nary examination.  In  the  district  attorney's  office  at  that 
time  I  said,  in  the  presence  of  the  district  attorney  and  the 
sheriff,  that  I  had  never  had  connection  with  Anna  Engel- 
bretson  in  my  life.  I  said  that  I  did  not  know  Anna  Engel- 
bretson,  had  never  heard  any  talk  about  her,  and  that,  as  far 
as  I  knew  her,  she  was  a  decent,  respectable  girL'' 

In  view  of  the  testimony  given  by  the  witness  on  the  trial, 
to  the  effect  that  he  knew  the  prosecutrix  and  had  had  sexual 
intercourse  with  her  before  the  occurrence  of  the  alleged 
rape,  it  was  proper  for  the  district  attorney  to  comment  on 
this  statement  whidi  he  admitted  making,  for  the  purpose  of 
impeaching  his  credibility.  We  cannot  approve  of  the  lan- 
guage of  the  district  attorney  in  characterizing  the  witness, 
even  if  he  believed  it  to  be  true^  but  no  exception  was  taken 
to  that 

The  district  attorney  also  made  the  following  statement; 
"And  if  that  was  your  or  my  girl,  you  wouldn't  have  waited 
to  have  a  trial  in  court"  And  again:  "The  people  of  the 
country,  from  coast  to  coast,  are  watching  this  case,  and  when 
they  have  another  case  like  this  they  will  have  a  lynching 
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bee.*'     In  reference  to  tbe  foregoing  the  court  said  to  the 
jury: 

"I  think  that  statement  of  the  district  attorney  is  improper. 
You  will  decide  this  case  according  to  the  evidence  which  has 
been  introduced  here.  If  the  evidence  shows  beyond  a  rea- 
sonable doubt  that  the  offense  of  rape  has  been  committed,  by 
any  of  these  defendants  as  explained  to  you  by  the  court,  you 
will  find  them  guilty;  but  if  their  guilt  is  not  so  establish^ 
you  will  acquit  them,  and  do  so,  of  course,  without  regard  to 
some  other  case  or  without  regard  to  the  future." 

The  remarks  of  the  district  attorney  last  quoted  are  sub- 
ject to  just  animadversion  and  are  reprehensible.  Th^  case 
was  one  well  calculated  to  excite  prejudice,  and  for  this  rea- 
son, if  for  no  other,  a  reasonable  degree  of  caution  should  be 
exercised  in  presenting  the  case  to  the  jury.  Considerable 
latitude  must  be  allowed  counsel  in  arguing  cases,  and  it  is 
only  when  this  court  is  satisfied  that  the  jury  has  not  been 
sufficiently  instructed  by  the  court  to  disregard  such  remarks, 
or  they  appear  to  be  so  flagrant  that  they  must  have  been 
prejudicial  notwithstanding  any  admonition  that  may  have 
been  given  by  the  court,  that  a  judgment  should  be  reversed 
because  of  them.  Were  it  not  for  the  admonition  of  the  court 
in  reference  to  the  last  statement  made,  it  would  have  been, 
reversible  error  under  the  decision  in  Ovizman  v.  Clancy, 
114  Wis.  589,  597,  90  N.  W.  1081,  and  cases  there  cited. 

On  the  whole,  we  think  the  charge  of  the  trial  court,  as 
well  as  his  conduct  of  the  trial,  was  eminently  fair  toward 
the  defendants,  and  that  no  prejudicial  error  was  committed. 

By  the  Court. — Judgment  affirmed. 

DoDOE,  J.,  dissents. 

A  motion  for  a  rehearing  was  denied  March  9,  1909. 
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Meo,  Eeapondent,  vs.  CincAGO  &  Nobthwesteen  Railway 
CoMPANr,  Appellant 

January  6— March  9,  1909. 

Railroads:  Injury  to  employee:  Negligence  of  co-employee:  "Rish 
peculiar  to  the  operation  of  railroads,'' 

•While  a  section  gang,  including  plaintiff,  was  engaged  in  unload- 
ing, from  a  handcar  standing  on  a  main  track,  old  rails  which 
they  had  removed  from  the  roadbed  some  distance  away  and 
had  transported  on  the  car  to  the  place  of  unloading,  plaintiff 
was  injured  by  a  rail  which  was  suddenly  dropped  or  thrown 
to  the  ground  by  his  fellow-servants.  Held,  that  the  injury  was 
one  arising  "from  a  risk  or  hazard  peculiar  to  the  operation  of 
railroads,"  within  the  meaning  of  sec.  1816,  Stats.  (1898),  as 
amended  by  ch.  44 S.  Laws  of  1903,  making  a  railroad  company 
liable  for  such  injuries  even  though  caused  by  negligence  of 
fellow-servants. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

Action  for  personal  injuries.  A  section  gang,  of  which 
plaintiff  was  a  member,  having  been  engaged  in  replacing  old 
rails  at  some  distance  south  of  Kenosha,  loaded  the  old  rails 
upon  a  handcar  and  transported  them  to  Kenosha,  and,  with 
the  handcar  standing  upon  the  main  track,  were  engaged  in 
removing  the  rails  to  the  ground;  plaintiff  standing  astride 
of  the  west  rail  of  the  railroad  track  in  order  to  lift  and 
move  the  rail  in  question.  The  latter  was  suddenly  dropped 
or  thrown  to  the  ground,  whether  with  or  without  the  cus- 
tomary command  by  the  foreman  is  in  dispute.  It  fell  upon 
the  plaintiff's  foot,  causing  injury.  The  jury  foynd  (1)  that 
the  defendant's  foreman  did  not  negligently  fail  to  warn 
the  plaintiff  that  the  rail  was  about  to  be  thrown ;  (2)  defend- 
ant did  not  negligently  fail  to  furnish  sufficient  number  of 
men  to  properly  handle  the  rail;  (3)  plaintiff's  injury  was 
caused  by  the  negligence  of  his  fellow-servants  in  handling 
the  rail  in  question;  (4)  such  negligence  was  the  proximate 
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cause  of  the  injury;  (5)  no  contributory  n^ligence;  and 
(6)  damages.  After  motions  for  the  amendment  of  the  ver- 
dict and  judgment  for  the  defendant  the  court  entered  judg- 
ment for  the  plaintiff,  from  which  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Edward  Jf .  Hyzer. 

M.  0.  O'Vonnell,  for  the  respondent 

DoDGSy  J.  The  first  contention  to  the  effect  that  no  negli- 
gence on  the  part  of  plaintiff's  feUow-servants  was  diown 
must  be  overruled.  The  whole  situation  was  before  the  jury, 
including  plaintiff's  position  of  periL  The  question  whether 
the  men  dropped  the  rail  before  the  usual  command  had  been 
given  them  was  in  conflict,  and  the  inference  whether  the  state 
of  facts  as  foimd  by  the  jury  was  such  as  to  constitute  negli- 
gence was  one  about  which  we  think  reasonable  minds  might 
differ. 

It  is  urged  that  the  injury  is  not  within  the  description 
of  sec  18.16,  Stats.  (1898),  as  amended  by  ch.  448,  Laws  of 
1903,  then  in  force,  namely,  one  arising  from  a  risk  or  hazard 
peculiar  to  the  operation  of  railroads.  We  can  discover  no 
distinction  in  that  regard  from  the  situation  presented  in 
Hardt  V.  C,  M.  &  8L  P.  R.  Co.  130  Wis.  512,  522,  110  K 
W.  427,  and  consider  the  discussion  in  that  case  entirely  ap- 
plicable to  this.  The  work  in  progress  was  transportation, 
one  of  the  distinguishing  characteristics  of  railroad  business. 
Chicago,  K.  d  W.  R.  Co.  v.  Pontius,  157  TJ.  S.  209,  15  Sup. 
Ct.  585.  The  circumstances  imder  which  it  was  done,  with 
necessity  for  haste  from  threat  of  frequent  passing  trains, 
and  the  embarrassment  of  standing  ground  by  rails  and  ties, 
bring  it  fuUy  within  any  fair  meaning  of  the  words  of  the 
statute. 

By  the  Court. — Judgment  affirmed. 

Mabsiiall,  J.,  dissents. 
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Yezick  v.  Chicago  Brass  Co.  138  Wis.  S42. 


Yezick,  Appellant,  vs.  Chicago  Beass  CoMPAirr,  Eespond- 

ent 

January  8— March  P,  1909, 

Master  and  servant:  Injury:  Dangerous  working  place:  Evidence: 
Assumption  of  risk, 

1.  In  an  action  for  injuries  to  a  helper  in  a  brass  foundry,  alleged 

to  have  been  caused  by  a  defect  in  the  platform  on  which  he 
was  working,  the  evidence  is  held  to  establish,  contrary  to  the 
verdict  of  the  jury,  that  the  platform  was  reasonably  safe  when 
he  went  to  work  on  the  morning  of  the  accident,  and  not  to 
show  any  negligence  or  failure  of  duty  on  the  part  of  the  de- 
fendant in  respect  to  keeping  it  safe. 

2.  If,  after  plaintiff  began  work  on  the  platform  on  the  morning  in 

question,  the  boards  thereof  were  burned  or  became  displaced 
so  as  to  render  the  place  dangerous,  the  defect  or  danger  being 
as  readily  discoverable  by  him  as  by  any  other  person  in  de- 
fendant's employ,  he  must  be  held  to  have  assumed  the  risk  of 
injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
ooimty :  E.  B.  Belden,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  be  due  to  the  n^ligence  of  the  defendant  The  de- 
fendant operated  a  brass  foimdry  at  Kenosha,  Wisconsin.  In 
the  foundry  the  metal  pots  and  crucibles  for  melting  the  brass 
were  placed  in  a'row  containing  thirty-two  pots.  Four  cranes 
were  provided  for  handling  the  pots  of  molten  metal,  each 
crane  being  expected  to  handle  eight  of  the  pots.  The  divi- 
sions of  the  pots  made  by  the  cranes  were  designated  as 
"floors**  among  those  working  in  the  foundry.  The  metal 
pots  are  somewhat  larger  than  an  ordinary  water  pail  and  are 
placed  about  two  feet  apart  In  front  of  the  row  of  pots  is  a 
platform  about  four  feet  wide  supported  by  a  framework  of 
iron.  The  part  of  the  platform  in  front  of  the  first  floor  of 
pots  was  made  of  strips  of  sheet  iron.  The  remainder  of  the 
platform  was  made  of  loose  pine  boards  resting  on  the  iron 
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framework.  The  ashes  and  cinders  from  the  fires  imder  the 
crucibles  are  removed  and  placed  in  an  ash  pit  underneath 
the  platform.  For  doing  this  work  the  loose  boards  are  re- 
moved from  the  platform,  and  after  the  ashes  have  been  re- 
moved the  boards  are  replaced '  upon  the  iron  framework. 
Hot  cinders  and  bits  of  fire  are  sometimes  carried  from  the 
fires  which  are  about  the  iron  pots  containing  the  brass  when 
these  pots  are  raised  from  the  crucibles  with  the  cranes  in 
order  to  pour  the  molten  metal  into  molds,  and  these  hot  cin- 
ders and  bits  of  fire  at  times  drop  onto  the  pine  boards  and 
set  them  afire.  The  molten  metal  is  sometimes  spilled  upon 
the  boards  and  sets  fire  to  them.  These  fires  are  extinguished 
by  the  workmen  with  water  standing  near  in  pails. 

The  iron  pots  have  metal  covers  which  slide  back  and  forth. 
An  iron  rod  with  a  bent  end  to  be  placed  in  a  hole  in  a  pro- 
jecting knob  on  these  metal  covers  is  provided  for  pushing 
back  the  covers  to  determine  the  condition  of  the  brass  in  the 
pots.  The  workers  are  more  or  less  accustomed  to  push  off 
the  covers  by  a  kick  upon  these  knobs.  A  caster  and  one  or 
two  helpers  are  engaged  on  each  floor  of  pots.  Plaintiff  was 
a  helper  when  he  was  injured.  The  defendant  had  provided 
a  carpenter  for  replacing  the  boards  which  might  be  burned 
or  otherwise  damaged.  Defects  were  reported  by  the  caster 
and  transmitted  to  the  carpenter. 

Plaintiff  when  he  was  injured  was  kicking  or  pushing  off 
the  cover  of  one  of  the  pots  on  the  third  floor  in  order  to  de- 
termine whether  the  metal  was  ready  for  pouring.  In  doing 
this  the  board  under  his  left  foot  tipped  or  broke.  His  left 
foot  went  into  the  ashes  imder  the  platform  and  his  right  foot 
was  plunged  into  the  pot  of  molten  metal,  causing  the  injuries 
for  which  he  seeks  damages.  The  injury  was  sustained  be- 
tween 8  and  9  o'clock  on  a  Monday  morning.  The  plaintiff 
had  been  at  work  for  something  over  four  hours.  The  evi- 
dence showed  that  on  the  previous  Saturday  evening,  between 
the  hours  of  9  and  11,  the  platform  had  been  left  in  repair 
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by  the  carpenter  and  had  been  swept  and  inspected  by  the 
caster  who  had  charge  of  the  pots  on  floor  3  and  by  him  found 
sound. 

The  jury  found  that  the  defendant  had  negligently  permit- 
ted a  defect  to  exist  in  the  platform  and  that  it  had  existed 
for  a  sufficiently  long  time  for  the  defendant  in  the  exercise 
of  ordinary  care  to  have  repaired  it  Plaintiff  was  found  to 
have  been  free  from  contributory  negligence.  The  court 
granted  defendant's  motion  for  judgment  notwithstanding 
the  verdict,  holding  that  the  evidence  failed  to  show  that  the 
defendant  was  negligent  as  charged,  and  that,  if  the  floor  was 
defective  and  unsafe,  the  plaintiff  in  the  exercise  of  ordinary 
care  knew  it  or  ought  to  have  known  it  This  is  an  appeal 
from  the  judgment  so  ordered. 

For  the  appellant  there  was  a  brief  by  Calvin  Stewart  and 
Wallace  IngaUs,  and  oral  argument  by  Mr.  Ingalls, 
'    For  the  respondent  there  was  a  brief  by  Harper  &  Mc- 
Mynn,  attorneys,  and  Peter  Fisher,  of  counsel,  and  oral  ar- 
gument by  R.  N.  McMynn. 

SiEBECKEB,  J.  The  plaintiff's  objection  to  the  dismissal 
of  his  complaint,  on  the  ground  that  defendant's  liability  was 
not  established,  presents,  first,  the  inquiry:  Docs  the  evidence 
tend  to  show  that  the  defendant  negligently  omitted  to  fur- 
nish plaintiff  a  safe  place  in  which  to  work  ?  It  is  contended 
that  the  evidence  is  sufficient  to  support  the  claim  that  the 
floor  on  which  plaintiff  worked  at  the  time  of  injury  was  de- 
fective and  unsafe.  This  claim  calls  for  consideration  of  de- 
fendant's duty  to  provide  a  reasonably  safe  place  for  plaintiff 
to  work  in  the  double  aspect  of  its  duty  to  furnish  him  such 
a  place  when  he  was  first  put  at  work  and  its  duty  to  exercise 
reasonable  care  to  maintain  the  safety  of  this  place  during  the 
time  he  continued  to  occupy  it  in  the  course  of  his  service. 

"A  reasonably  safe  working  place  having  been  furnished 
the  servant^  the  absolute  duty  in  that  r^ard  is  satisfied. 
Then  becomes  active  the  secondary  duty  to  exercise  ordinary 

Digitized  by  VjOOQIC 


9]  JANUARY  TEEM,  1909.  345 

Yezick  v.  Chicago  Brass  Co.  138  Wis.  342, 

care  to  preserve  for  the  servant  the  reasonably  safe  condition 
of  his  working  place.  In  case  of  its  becoming  unsafe  dur- 
ing the  course  of  his  employment,  and  the  servant  receiving 
an  injury  thereby  before  the  master  has  knowledge  of  the 
existence  of  the  danger  or  has  reasonable  opportunity  to  ob- 
tain such  knowledge,  and  reasonable  opportimity  to  remedy 
the  danger,  he  is  not  liable."  Howard  v.  BeldenviUe  L,  Co. 
129  Wis.  98,  108  N.  W.  48. 

Applying  these  principles  to  the  case  before  us,  the  first 
inquiry  is :  Was  the  working  place  furnished  plaintiff  by  the 
defendant  a  reasonably  safe  one  when  he  went  to  work  on  the 
morning  of  the  Monday  on  which  he  was  injured  ?  Upon  this 
subject  we  have  the  positive  testimony  of  the  carpenter  that 
he  examined  the  floors  on  Saturday  and  found  them  in  good 
repair,  that  of  the  caster  who  swept  and  cleaned  floor  No.  3 
and  observed  that  it  was  in  goo^  condition,  and  that  of  an- 
other caster  that  he  cleaned  the  floor  adjoining  the  one  com- 
plained of  at  9  o'clock  that  night  and  then  passed  over  the 
one  in  question  and  observed  that  it  was  in  the  condition  in 
whidi  it  had  been,  usually  used.  Other  witnesses  testified  to 
the  same  effect.  It  also  appears  that  the  plaintiff  had  been 
working  on  these  floors,  knew  of  what  material  they  were 
made,  how  the  boards  were  placed  over  the  ash  pit,  and  that 
they  lay  loose  on  the  iron  framework.  On  the  morning  when 
he  went  to  work  he  could  see  and  observe  it  and  saw  nothing 
that  indicated  a  defect  The  only  evidence  relied  on  to  war- 
rant an  inference  that  the  floor  was  not  safe  when  plaintiff 
went  to  work  on  Monday  morning  is  plaintiff's  statement  that 
he  heard  the  sound  of  a  breaking  board  when  he  fell,  and  that 
of  another  witness  who  states  that,  when  he  looked  at  the  place 
immediately  after  the  plaintiff  feU,  he  saw  that  one  board 
was  tipped.  The  plaintiff's  statement  that  he  heard  the  noise 
of  a  breaking  board  cannot  be  held  to  show  that  the  board  was 
defective  and  broke,  because  the  direct  testimony  of  all  who 
saw  the  board  thereafter  is  that  they  found  that  it  was  not 
broken  and  that  it  was  in  its  place.  This  evidence,  therefore, 
is  too  vague,  uncertain,  and  speculative  to  permit  of  an  infer- 
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ence  that  the  place  was  not  safe,  as  to  the  strength  of  the 
boards,  when  the  plaintiff  went  to  work  in  the  morning.  The 
statement  that  the  board  was  tipped  is  not  evidence  that  it 
was  defective,  for  it  appears  that  all  of  the  boards  over  the 
ash  pit  were  loose  and  could  be  turned  up.  There  is  no  claim 
that  the  manner  in  which  this  floor  was  constructed  consti- 
tuted a  defect,  and,  as  was  shown,  it  was  constructed  in  that 
way  to  enable  defendant  to  empty  the  ash  pits  underneath. 
The  evidence  therefore  established  that  the  defendant  fur- 
nished the  plaintiff  a  reasonably  safe  place  when  he  started 
work  on  Monday  morning. 

The  inquiry  then  arises :  Did  defendant  exercise  reasonable 
care  to  preserve  plaintiff's  working  place  in  a  reasonably  safe 
condition  during  the  time  he  worked  on  the  floor  on  Monday 
morning  before  he  was  injured  ?  It  is  urged  that^  if  the  place 
was  safe  when  the  plaintiff  began  working  Monday  morning, 
the  evidence  tends  to  show  that  it  became  dangerous  during 
the  time  it  was  being  used  that  morning  in  prosecuting  de- 
fendant's business,  and  that  the  defendant  was  n^ligent  in 
not  ascertaining  its  dangerous  condition  and  in  not  repairing 
it  before  the  injury.  The  trial  court  held  that  there  was  no 
evidence  tending  to  show  defendant  negligent  in  this  respect, 
and  we  find  no  evidential  facts  tending  to  support  this  con- 
tention. The  defendant's  representatives,  charged  with  mak- 
ing repair  of  any  defects  which  might  arise  during  the  work- 
ing hours,  were  not  informed  or  notified  before  the  accident 
happened,  by  the  casters  or  plaintiff,  of  any  defects  in  this 
floor  which,  it  is  claimed,  had  arisen  during  the  progress  of 
thi9  work  during  the  morning.  Nor  is  there  evidence  that 
they  carelessly  omitted  to  observe  such  defects  or  to  give  them 
proper  attention  during  this  period.  Under  such  circum- 
stances defendant's  conduct  is  free  from  the  charge  of  having 
negligently  omitted  performance  of  the  duty  to  maintain  a 
safe  working  place  for  the  plaintiff. 

It  is  asserted  with  confidence  that  the  court  erred  in  hold- 


Digitized  by  VjOOQIC 


9]  JANUAET  TEEM,  1909.  34T 

Yezick  v.  Chicago  Brass  Co.  138  Wis.  342, 

ing  that  if  the  place  became  unsafe  tlirough  defendant's  neg- 
ligence while  the  plaintiff  was  at  work,  then  he  is  precluded 
from  recovery  because  the  defect  was  one  obviously  within  his 
view  and  observation  and  he  assumed  the  risks  incident 
thereto.  It  seems  dear  that  if,  after  plaintiff  began  work, 
the  boards  were  burned  or  became  displaced  on  the  iron 
framework  so  as  to  render  the  place  defective  and  dangerous, 
then  this  state  of  things  would  be  as  readily  observed  by  the^ 
plaintiff  as  by  any  other  person  engaged  in  the  service.  The- 
place  was  within  his  constant  view  and  had  been  used  by  him 
continuously.  As  stated  by  the  trial  court  in  passing  opin- 
ion on  this  point: 

"An  employee  cannot  .  .  .  close  his  eyes  and  senses  to* 
dangers  that  are  obvious  or  which,  in  the  exercise  of  ordinary 
care,  are  discoverable,  and  then,  when  injured,  claim  immu- 
nity from  responsibility." 

It  is  manifest  that  if  a  defect  such  as  is  complained  of  ex- 
isted, it  was  as  readily  discoverable  by  the  plaintiff  as  by  any^ 
other  person  in  defendant's  Qmploy.  Under  these  conditions 
the  plaintiff  must  be  held  to  have  assumed  the  risk  of  injury 
and  he  cannot  recover  against  the  defendant.  Relyea  v.  Tom- 
ahawh  P.  <&  P.  Co.  110  Wis.  307,  85  K  W.  960;  OratM  v. 
C.  Reiss  C.  Co.  125  Wis.  1, 102  K  W.  586;  Storh  v.  Charles 
Stolper  C.  Co.  127  Wis.  318,  106  K  W.  841;  RaJiles  v.  J. 
Thompson  &  Sons  Mfg.  Co.  137  Wis.  506,  118  K  W.  850. 

The  court  properly  awarded  judgment  dismissing  the  com- 
plaint 

By  the  Court. — Judgment  affirmed. 


Digitized  by  VjOOQIC 


548  SUPEEiiIE  COURT  OF  WISCONSIN.      [Mae. 

Gay  V.  Milwaukee  E.  R.  &  L.  Co.  138  Wia.  348. 


<jat,  by  guardian  ad  litems  Respondent^  vs.  Milwaukee 
Electric  Railway  &  Light  Company,  Appellant 

January  9^March  9,  1909. 

street  railways:  Injury  to  passenger:  Special  verdict:  Sufficiency: 
Inference  of  negligence  from  accident:  Excessive  damages, 

1.  Findings  that  the  controller  on  an  electric  car  was  defective  and 
out  of  repair  at  the  time  of  an  accident  causing  injury  to  a 
passenger,  that  the  company  had  knowledge  or  ought  to  have 
known  of  such  defective  condition,  and  that  "such  negligence" 
was  the  proximate  cause  of  the  injury,  do  not  amount  to  a  find- 
ing of  negligence,  In  the  absence  of  any  finding  that  the  defect 
had  existed  for  such  length  of  time  that  the  company  might 
have  repaired  it  before  the  accident. 

:2.  An  affirmative  answer  to  the  disjunctive  question,  Did  the  de- 
fendant know  or  ought  it  to  have  known  of  the  defective  con- 
dition of  the  controller?  is  not  a  sufficient  finding  of  either  fact. 

^.  An  inference  of  negligence  arising,  under  the  doctrine  of  res  ipsa 
loquitur,  from  the  explosion  or  blowing  out  of  the  controller 
on  an  electric  street  car  is  held  to  have  been  met  and  overcome 
In  this  case  by  evidence  showlQg,  among  other  things,  that  such 
an  accident  might  happen  without  any  negligence  on  the  part 
of  the  street  railway  company. 

4.  In  an  action  for  injuries  to  a  passenger  on  a  street  car  who  was 
alleged  to  have  suffered  concussion  of  the  spine,  nervous  shock, 
etc.,  it  being  found  by  the  Jury  that  plaintiff  was  not  perma- 
nently injured,  an  award  of  $3,000  damages  is  held  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Be- 
versed. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  on  account 
of  the  negligence  of  the  defendant  The  jury  returned  the 
following  verdict: 

"(1)  Was  the  plaintiff,  while  a  passenger  on  defendant's 
car,  on  the  20th  day  of  June,  1903,  injured?  A.  (by  con- 
sent of  counsel  and  direction  of  the  court.)  Yes. 

"(2)  Was  the  apparatus  known  as  the  'controller'  on  the 
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car  in  question,  at  the  time  of  the  accident,  defective  and  out 
of  repair?    A.  Yes. 

"(3)  If  you  answer  the  foregoing  question  in  the  aflSrma- 
tive,  then  answer  this  question,  otherwise  not:  Did  the  defend- 
ant company  have  knowledge  of  the  defective  condition  of  the 
controller,  or  ought  it  to  have  known  of  such  defective  condi- 
tion?   A.  Yes. 

"(4)  Was  the  motorman  operating  said  car  negligent  in 
the  performance  of  his  duties  as  motorman  ?    A,  No. 

"(5)  If  you  answer  the  second,  third,  and  fourth  ques- 
tions, or  either  of  them,  TTes,'  then  answer  this  question: 
Was  such  negligence  the  proximate  cause  of  plaintifPs  in- 
jury?   A.  Yes. 

^'  (6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  proximately  contributed  to  her  injury  ?     A.  No. 

"(7)  Is  plaintiff  now  suffering  from  a  diseased  heart! 
A.  Yes. 

"(8)  If  you  answer  the  foregoing  question  in  the  aflSrma- 
tive,  then  answer  this  question,  otherwise  not:  Was  such  dis- 
eased conditioli  of  the  heart  caused  by  the  injury  sustained 
by  the  plaintiff  at  the  time  and  place  in  question  ?    A,  No. 

''(9)  Is  the  plaintiff  suffering  from  traumatic  neurosis? 
A.  Yes. 

"(10)  If  you  answer  the  foregoing  question  in  the  aflSrma- 
tive,  then  answer  this  one,  otherwise  not:  Was  such  traumatic 
neurosis  caused  by  the  injury  sustained  by  the  plaintiff  at 
the  time  and  place  in  question  ?     A.  No. 

"(11)  Was  the  injury  sustained  by  the  plaintiff  at  the 
time  and  place  in  question  the  inciting  cause  of  the  disease 
or  the  inability  of  which  she  now  complains?    -4.  No. 

"(12)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  in  what  sum  do  you  assess  her  dam- 
ages?   A.  $3,000.'^ 

The  defendant  made  several  motions  upon  the  verdict,  all 
of  which  were  denied,  and  judgment  was  ordered  for  plaintiff 
upon  the  verdict.  Judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 

Clarke  M,  Rosecraniz,  for  the  appellant,  contended,  inter 
alia,  that  imder  the  proofs  the  plaintiff  could  not  invoke  the 
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doctrine  of  res  ipsa  loquitur  for  the  purpose  of  proving  a  de- 
fect in  the  controller.  In  order  that  the  mere  happening  of 
an  accident  may  be  deemed  in  law  proof  of  the  ultimate  fact 
of  negligence,  the  degree  of  probability  must  be  such  as  arises 
from  a  situation  where  the  accident  could  not  well  happen 
except  from  a  responsible  cause.  Kirst  v.  M.,  L.  8.  &  TF.  B. 
Co.  46  Wis.  489,  491;  Lockwood  v.  C.  &  N.  W.  B.  Co.  55 
Wis.  60,  64;  Kendall  v.  Bostan,  118  Mass.  234,  236;  Cunt' 
tnings  v.  Nat.  F.  Co.  60  Wis.  603,  612 ;  Atkinson  v.  Oood- 
rich  T.  Co.  69  Wis.  6,  16;  Stacy  v.  M.,  L.  8.  &  W.  B.  Co. 
85  Wis.  225,  234;  CarroU  v.  C,  B.  &  N.  B.  Co.  99  Wis.  399, 
402 ;  8pille  v.  Wis.  B.  &  I.  Co.  105  Wis.  340,  349 ;  Musbach 
V.  Wis.  C.  Go.  108  Wis.  67,  67 ;  Beyersdorf  v.  Cream  City  8. 
&  D.  Co.  109  Wis.  456,  463;  Schultz  v.  C,  M.  &  8t.  P.  B. 
Co.  116  Wis.  81,  33.  Assuming  that  the  existence  of  a  de- 
fect in  the  controller  may  be  inferred,  there  is  no  proof  that 
the  defect  was  seasonably  known  to  the  defendant,  or  that  it 
was  of  such  a  character  that  it  could  have  been  seasonably  dis- 
covered. Hobbs  V.  8tauer,  62  Wis.  108 ;  8chuUz  v.  C,  M. 
&  8t.  P.  B.  Co.  116  Wis.  31,  33;  Walkowshi  v.  Penokee  & 
O.  Consol.  Mines,  116  Mich.  629,  41  L.  R  A.  33,  note  on 
pp.  160-162;  Perry  v.  Mich.  Cent.  B.  Co.  108  Mich.  130; 
Murphy  v.  0.  N.  B.  Co.  68  Minn.  526,  71  N.  W.  662 ;  Geor- 
gia B.  &  B.  Co.  V.  Nelms,  83  Ga.  70. 

For  the  respondent  there  was  a  brief  by  O'Connor,  8chmitz 
<&  Wild,  and  oral  argument  hj  A.  J.  8chmitz.^  They  argued, 
among  other  things,  that  the  explosion  of  the  controller  raised 
a  presumption  of  negligence  on  the  part  of  the  defendant  and  " 
put  the  burden  on  it  to  absolutely  overcome  such  presump- 
tion and  prima  facie  case  and  point  out  the  cause  of  the  ex- 
plosion and  that  the  same  was  unavoidable  by  the  utmost  care. 
Kirst  V.  M.,  L.  8.  &  W.  B.  Co.  46  Wis.  489 ;  Cummings  v. 
Nat.  F.  Co.  60  Wis.  603 ;  Carroll  v.  C,  B.  &  N.  B.  Co.  99 
Wis.  399 ;  Musbach  n.  Wis.  C.  Co.  108  Wis.  57,  67 ;  Parker 
V.  Fairbanks-Morse  Mfg.  Co.  130  Wis.  525;  Montanye  v. 
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Northern  E.  Mfg.  Co.  127  Wis.  22 ;  Lipsky  v.  C.  Beiss  C.  Co. 
136  Wis.  307,  117  K  W.  803;  Spellman  v.  Lincoln  B.  T. 
-Co.  36  Neb.  890,  20  L.  R  A.  316;  Whalen  v.  Consolidated 
T.  Co.  61  K  J.  Law,  606,  41  L.  R.  A,  886;  FeUal  v.  M.  B. 
Co.  109  Mass.  398 ;  Baltimore  &  0.  B.  Co.  v.  Worthington, 
21  Md.  275,  283 ;  Philadelphia,  W.  &  B.  B.  Co.  v.  Anderson, 
72  Md.  519,  20  Am.  St  Rep.  483,  note;  Wall  v.  Lvoezay,  6 
•Colo.  465 ;  Smith  v.  8t.  Paul  City  B.  Co.  32  Minn.  1 ;  Nitro- 
glyceri/ne  Case,  15  Wall.  524;  Bailroad  Co.  v.  Pollard,  22 
Wall.  341;  Oleeson  v.  Va.  M.  B.  Co.  140  U.  S.  435,  36  L. 
Ed.  438 ;  Chicago  U.  T.  Co.  v.  NeivmiUer,  215  UL  383,  74 
N.  E.  410;  Cincinnati,  I.  &  W.  B.  Co.  v.  Bravard,  38  Ind. 
App.  422,  76  N.  E.  899;  Firebaugh  v.  Seattle  E.  Co.  40 
AVash.  658,  82  Pac  995;  Lincoln  T.  Co.  v.  Wehb,  73  Neb. 
136,  102  N.  W.  258. 

Ejebwin,  J.  The  defendant  is  a  corporation  engaged  in 
-operating  an  electric  street  railway  line  in  the  city  of  Mil- 
waukee for  the  carrying  of  passengers.  On  the  20th  day  of 
June,  1903,  the  time  of  the  accident,  the  plaintiff  was  a  pas- 
senger on  the  defendant's  car,  when  the  controller  at  the  front 
•end  of  the  car  operated  by  the  motorman  exploded  or  short- 
•circuited  and  caused  fire  in  the  car.  The  passengers  became 
•excited,  and  in  the  rush  and  excitement  the  plaintiff  was  in- 
jured, which  injury  it  is  allied  was  caused  by  the  negligence 
of  the  defendant.  Several  grounds  of  negligence  are  alleged 
in  the  complaint,  mainly  in  failure  to  provide  proper  appli- 
ances, failure  to  provide  a  proper  motor,  controller,  circuit 
T)reaker,  and  fuse,  and  failure  to  inspect  and  properly  operate 
the  car.  It  is  insisted  by  appellant  (1)  that  there  is  no  evi- 
dence to  support  the  verdict  on  the  question  of  defendant's 
negligence;  (2)  that  the  damages  are  excessive;  and  (3)  that 
the  verdict  is  insufficient  to  support  a  judgment  in  favor  of 
the  plaintiff. 

We  think  it  dear  that  the  last  objection  is  fatal  to  the  judg- 
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ment  for  two  reasons:  First,  because  there  is  no  finding  of 
negligence;  and,  second,  because  of  the  form  of  the  third 
question.  On  the  point  that  there  is  no  finding  of  negli- 
gence in  the  verdict  the  jury  found : 

"(2)  Was  the  apparatus  known  as  the  'controller^  on  the 
car  in  question,  at  the  time  of  the  accident^  defective  and  out 
of  repair?    A.  Yes. 

"(3)  If  jou  answer  the  foregoing  question  in  the  affirma- 
tive, then  answer  this  question,  otherwise  not:  Did  the  de- 
fendant company  have  knowledge  of  the  defective  condition 
of  the  controller,  or  ought  it  to  have  known  of  such  defective 
condition?    A.  Yes.'^ 

"(5)  If  you  answer  the  second,  third,  and  fourth  que&- 
tions,  or  either  of  them,  TTes,'  then  answer  this  question: 
Was  such  negligence  the  proximate  cause  of  .plaintiff's  in- 
jury?   A.  Yes.'' 

It  will  be  seen  that  by  the  second  question  the  jury  found 
merely  that  a  defect  existed,  and  by  the  third  that  the  de- 
fendant knew  or  ought  to  have  known  of  the  defective  condi- 
tion. There  is  no  finding  as  to  how  long  the  defect  existed 
before  the  injury.  It  might  have  occurred  the  instant  be- 
fore the  accident  and  the  defendant  have  immediate  knowl- 
edge of  it,  but  not  for  sufficient  time  before  the  accident  to^ 
have  remedied  it.  This  state  of  facts  satisfies  the  finding,  but 
would  not  support  a  judgment,  for  want  of  a  finding  in  some 
form  to  the  effect  that  the  defect  had  existed  for  such  length 
of  time  before  the  injury  as  to  enable  the  defendant  to  repair 
it.  Nor  does  the  finding  of  proximate  cause  in  the  fifth  ques- 
tk)n  help  the  matter,  for  it  will  be  seen  that  this  simply  finds 
that  "such  negligence"  was  the  proximate  cause  of  the  injury. 
'Such  negligence"  under  the  verdict  could  only  refer  to  the 
third  question  and  answer  or  the  second  and  third,  but  these 
together  or  singly  do  not  find  the  essential  facts  necessary  to 
make  a  case.  Moreover,  the  third  question  being  in  the  al- 
ternative, there  is  no  finding  that  the  defendant  knew  or 
ought  to  have  known  of  the  defect  That  this  finding  is  in- 
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sufficient  has  been  ruled  by  this  court  and  discussion  of  it  is 
unnecessary.  Jewell  v.  C,  St.  P.  &  M.  B.  Co.  64  Wis.  610, 
^17, 12  N.  W.  83 ;  Sherman  v.  Menominee  B.  L.  Co.  77  Wis. 
14,  45  K  W.  1079;  Gunther  v.  Ullrich,  82  Wis.  222,  52  N. 
W.  88;  KlochinsJci  v.  Shores  L.  Co.  98  Wis.  417,  67  N*.  W. 
934 ;  Dtigal  v.  Chippewa  Falls,  101  Wis.  633,  77  K  W.  878 ; 
Shaw  V.  Gilbert,  111  Wis.  165,  86  K  W.  188 ;  Oehl  v.  Mil- 
wavkee  P.  Co.  116  Wis.  263,  93  K  W.  26;  Lowe  v.  Bing, 
123  Wis.  370, 101  N.  W.  698 ;  Odegard  v.  NoHh  Wis.  L.  Co. 
130  Wis.  659, 110  K  W.  809.  The  subject  is  considered  in 
a  late  case  in  this  court — Du  Cate  v.  Brighton,  133  Wis.  628, 
114  N.  W.  103, — where  the  cases  are  collected  and  discussed. 
This  case  is  directly  in  point  and  controls  the  question  here. 
It  follows  that  the  judgment  must  be  reversed. 

It  is  also  insisted  by  appellant  that  the  damages  are  excess- 
ive. The  jury  found  $3,000  damages.  The  injuries  alleged 
in  the  complaint  for  which  compensation  is  sought  consisted 
of  an  alleged  concussion  of  and  injury  to  the  spine  and  nerv- 
ous shock,  causing  traumatic  neurosis,  and  the  result  thereof 
including  a  diseased  heart  and  a  serious  and  permanent  in- 
jury to  the  eye.  The  jury  found  in  answer  to  the  eighth 
question  that  the  diseased  condition  of  the  heart  was  not 
caused  by  the  injury  sustained  by  the  plaintiff  at  the  time  and 
place  of  injury,  and  by  answer  to  the  tenth  question  that  the 
traumatic  neurosis  was  not  caused  by  the  injury  sustained  by 
the  plaintiff  at  the  time  and  place  in  question,  and  further 
found  in  answer  to  the  eleventh  question  that  the  injury  sus- 
tained at  the  time  and  place  in  question  was  not  the  inciting 
cause  of  the  disease  or  inability  of  which  plaintiff  complains 
in  this  action.  So  it  seems  clear  imder  the  findings  of  the  jury 
that  the  plaintiff  was  not  permanently  injured,  and  in  the  ab- 
sence of  permanent  injury  the  damages  are  excessive. 

It  is  claimed  on  behalf  of  the  respondent  that  an  inference 
of  negligence  arose  because  of  defect  in  the  controller  which 
caused  it  to  blow  out,  hence  the  doctrine  of  res  ipsa  loquitur 

Vol.  138  —  23  ^  t 

Digitized  by  VjOOQIC 


854         SUPEEME  COURT  OF  WISCONSIN.      [Mab. 
Milbrath  v.  State,  138  Wis.  354. 

applies ;  while  on  the  part  of  the  appellant  it  is  insisted  that 
no  such  inference  can  be  drawn  because  it  appears  from  the 
evidence  that  the  controller  might  have  acted  as  it  did  without 
any  negligence  whatever  on  the  part  of  the  appellant,  and 
further  that,  if  inference  of  negligence  could  be  said  to  have 
arisen,  still  the  inference  was  completely  met  by  the  testimony, 
therefore  no  case  of  negligence  was  made  on  this  groimd. 
Since  there  must  be  a  new  trial  we  shall  not  go  into  any  dis- 
cussion of  this  question  further  than  to  say  that  we  are  of 
opinion  that  the  prima  facie  case  made  raised  an  inference  of 
negligence,  but  that  that  inference  was  fully  met  and  over- 
come by  the  testimony  on  the  part  of  the  appellant 

The  only  remaining  question  is  whether  judgment  should 
be  ordered  for  the  defendant  or  the  cause  remanded  for  a  new 
trial.  It  is  strenuously  insisted  by  counsel  for  defendant 
that  there  has  been  no  negligence  shown;  therefore,  the  de- 
fendant being  entitled  to  judgment  below,  this  court  should 
now  order  it  The  majority  of  the  court,  however,  are  of  the 
opinion  that  the  case  should  go  back  for  a  new  trial. 

By  (he  Court. — ^The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


MiLBBATH,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

January  B^March  P,  1909. 

Criminal  law:  Acts  done  hy  or  through  corporation:  Embezzlement: 
Conversion  of  m^ney:  Demand  when  unnecessary:  Evidence: 
InstructionM  to  iury. 

1.  A  corporation  exists  only  In  contemplation  of  law,  and  the  legal 
fiction  that  it  is  a  separate  entity,  thongh  necessary  for  many 
purposes,  cannot  be  urged  to  an  intent  and  purpose  not  within 
the  reason  and  policy  of  that  fiction. 


Digitized  by  VjOOQIC 


9]  JANUAET  TERM,  1909.  355 

Milbrath  v.  State,  138  Wis.  354. 

2.  A  person  charged  with  a  crime  will  not  be  heard  to  say  in  jus- 
tification that  he  committed  the  act  in  his  official  capacity  as 
officer  of  a  corporation;  nor  to  assert  that  acts  in  form  corpo* 
r^te  acts  were  not  his  acta  merely  because  done  by  him  through 
the  instrumentality  of  a  corporation  which  he  controlled  and 
dominated  in  all  respects  and  which  he  employed  for  that  pur- 
pose. 

8.  One  may  convert  money  of  another  to  his  own  use  by  putting 
it  into  the  treasury  and  mingling  it  with  the  funds  of  an  in- 
solvent corporation  which  is  under  his  control  and  manage- 
ment and  of  which  he  is  a  stockholder  and  officer  in  charge; 
and  the  fact  that  the  benefit  which  he  receives  is  not  equal  to 
the  whole  amount  of  the  money  is  not  materiaL 

4.  Defendant  and  his  partners  in  a  loan  and  real-estate  business, 

who  had  loaned  on  real-estate  security  certain  money  intrusted 
to  them  for  that  purpose,  organized  a  corporation  to  carry  on 
the  business.  They  were  the  sole  and  controlling  stockholders 
and  officers  therein,  and  turned  over  to  it  all  the  assets  and 
business  of  the  firm.  Defendant  was  president.  The  money 
above  mentioned  was  repaid  at  the  office  of  the  cor];)oration  in 
defendant's  presence,  was  mingled  with  funds  of  the  corpora- 
tion, and  was  retained  and  used  by  it.  The  corporation  was 
then  insolvent,  and  defendant's  account  with  it  was  overdrawn 
and  continued  so  to  be.  The  amount  paid  was  credited  on  the 
books  of  the  corporation  to  the  owner  of  the  money,  but,  for 
the  purpose  of  concealing  from  her  the  fact  that  the  principal 
had  been  repaid,  the  corporation,  with  defendant's  knowledge, 
continued  to  pay  interest  to  such  owner  as  if  the  loan  were  still 
outstanding.  Afterwards  the  corporation  was  adjudged  bank- 
rupt. Heldt  that  the  corporation  was  a  mere  instrumentality 
through  which  defendant  had  embezzled  the  money  and  con- 
verted it  to  his  own  use. 

5.  On  the  trial  of  the  defendant  for  such  embezzlement,  evidence 

as  to  the  organization,  management,  control,  manner  of  doing 
business,  and  insolvency  of  the  corporation  was  admissible. 

6.  It  was  not  error  in  such  case  to  charge  the  jury  that  the  pay- 

ments of  interest  to  the  owner  after  the  principal  had  been 
paid  in  to  the  corporation  were  made  by  the  defendant;  nor  to 
charge,  as  to  the  defendant  and  the  secretary  of  the  corpora- 
tion who  received  the  money  when  it  was  paid  in,  that  they 
and  each  of  them  held  it  in  trust  for  the  owner. 

7.  Nor,  in  view  of  the  uncontradicted  evidence,  was  it  error  to  charge 

the  jury  that  it  was  not  disputed  that  the  owner  of  the  money 
in  question  lost  it  by  fraud;  but  this  portion  of  the  charge  is 
not  approved. 
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8.  It  is  not  error  to  refuse  to  give  requested  instructions  relating  to 

matters  sufBciently  covered  by  tbe  general  charge. 

9.  Under  the  circumstances  above  stated,  the  fact  that  the  money 

had  been  paid  in  to  the  corporation  not  being  known  to  the 
owner  until  after  the  bankruptcy  of  the  corporation,  when  de- 
mand therefor  would  have  been  useless,  it  is  immaterial  that 
no  demand  for  the  money  was  made  upon  the  defendant  before 
the  prosecution. 

Ebrob  to  review  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Okren  T.  Williams,  Circuit  Judge.  Af- 
firmed. 

The  plaintiff  in  error  (hereinafter  called  defendant)  was 
convicted  in  the  said  circuit  court  of  the  offense  of  embezzle- 
ment and  sentenced  to  imprisonment  for  three  years  in  the 
state  prison.  The  information  upon  which  the  defendant  was 
tried  charged  him,  Edward  J.  Wagner,  and  William  E.  Mil- 
brath, as  agents  and  employees  of  Helena  Mizer,  having  the 
care,  custody,  and  possession  of  $300  of  her  money,  with  the 
embezzlement  of  said  sum  and  the  unlawful  and  fraudulent 
conversion  thereof  to  their  own  use  on  February  27,  1903. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  the 
defendant  assigns  thirty-four  errors,  twenty-one  of  which  re- 
late to  the  admission  of  evidence,  one  to  the  refusal  to  dis- 
charge the  defendant  because  the  offense  charged  in  the  infor- 
mation had  not  been  established,  seven  to  the  charge  of  the 
court,  and  five  in  refusing  to  instruct  the  jury  as  requested  by 
defendant 

At  the  beginning  of  the  first  trial  in  the  municipal  court 
the  defendant  Edward  J.  Wagner,  after  the  jury  had  been 
sworn,  announced  to  the  court  that  he  would  testify  for  the 
state.  After  having  so  testified,  and  at  the  conclusion  of  this 
trial,  he  was  by  order  of  the  court  discharged.  The  defend- 
ant William  E.  Milbrath  was  also  discharged  by  the  court  at 
the  conclusion  of  this  trial  upon  the  ground  that  no  case  had 
been  made  out  against  him.  The  jury  disagreed  and  the  case 
was  removed  to  the  circuit  court,  where  the  defendant  was 
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tried  upon  the  same  information  as  the  sole  defendant,  and 
this  trial  resulted  in  the  conviction  which  is  here  for  review. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Julius  E,  Boehr,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  General  and  F.  G.  Eschmeiler,  assistant 
district  attorney  of  Milwaukee  county. 

Among  other  references  upon  the  part  of  the  plaintiff  in 
error  were  the  following:  10  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  983,  992;  sees.  4418,  4419,  Stats.  (1898);  State  v.  Mc- 
Fetridge,  84  Wis.  473,  54  N.  W.  1,  998;  Nonotwch  8.  Co.  v. 
Flanders,  87  Wis.  237,  58  N.  W.  383 ;  MUwavkee  T.  Go.  v. 
Fidelity  &  G.  Go.  92  Wis.  412,  66  K  W.  360;  Bates  v.  State, 
124  Wis.  612, 103  N.  W.  251;  AlhricU  v.  State,  6  Wis.  74. 

Among  other  references  upon  the  part  of  the  defendant  in 
error  were  the  following:  Baviz  v.  Adams,  131  Wis.  152,  111 
N.  W.  69;  Thuemmlerv.  Barth,  89  Wis.  381,  62  N.  W.  94; 
Sargeant  w.  Dovmey,  49  Wis.  524,  5  N.  W.  903 ;  State  v.  Mil- 
ler,  47  Wis.  530,  8  N*.  W.  31;  McAUister  v.  State,  112  Wis. 
496,  88  N.  W.  212. 

TiMxiN,  J.  I  knew  the  defendant  well.  He  had  been  for 
many  years  engaged  in  business  at  Milwaukee,  respected,  hon- 
ored with  confidential  business  patronage  and  with  important 
public  offices.  He  had  reached  the  age  of  fifty-eight  years 
and  had  children  and  grandchildren.  I  know  of  no  sadder 
story  than  that  of  such  a  man  in  the  afternoon  of  a  well-spent 
life,  under  the  pressure  of  unexpected  business  calamities  and 
yielding  to  the  delusions  of  hope,  being  tempted  to  lay  his 
hands  unlawfully  upon  the  moneys  of  others  intrusted  to  his 
keeping.  I  regret  his  misfortimes  and  sympathize  with  him 
in  his  inisery,  but  neither  regret  nor  sympathy  can  be  allowed 
to  swerve  the  mind  from  a  consideration  of  the  case  according 
to  law  and  the  evidence. 

The  defendant,  together  with  Edward  J.  Wagner  and  H.  C. 
Roethlisberger,  were  copartners  carrying  on  a  real  estate  and 
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loan  business  in  the  city  of  Milwaukee  from  prior  to  April  29, 
1891,  to  June  6,  1894.  On  the  former  date  they  loaned  to 
one  Kafura  for  Conrad  Mizer  $300  of  the  money  of  the  lat- 
ter, taking  a  note  and  mortgage  to  secure  the  loan  executed  by 
Kafura  to  one  Ferdinand  Groth,  a  person  from  whom  the  de- 
fendant held  a  power  of  attorney  authorizing  him  to  make  in- 
vestments, release  mortgages,  etc  Groth  had  no  interest  in 
the  matter.  He  merely  allowed  the  defendant  to  use  his 
name.  The  defendant,  as  attorney  in  fact  of  Groth,  assigned 
this  mortgage  to  Conrad  Mizer,  who  assigned  it  to  Helena  Mi- 
zer, both  assignments  unrecorded.  This  making  of  loans 
upon  mortgage  security  for  other  persons  was  part  of  the  busi- 
ness of  said  copartnership.  June  6,  1894,  the  said  copart- 
ners incorporated  under  the  name  of  the  C.  W.  Milbrath  Com- 
pany, with  an  authorized  capital  of  $36,000,  for  the  purpose 
of  buying,  selling,  and  exchanging  real  estate  and  personal 
property,  writing  insurance,  and  loaning  money.  All  the  as- 
sets of  the  copartnership  and  its  business  were  turned  over  to 
and  became  the  property  of  this  corporation,  of  which  the  de- 
fendant was  president^  Roethlisberger  vice-president^  and 
Wagner  secretary  and  treasurer.  The  corporation  had  a  large 
business  of  the  kind  authorized  by  its  charter,  kept  accounts 
with  each  of  its  clients,  and,  when  money  was  received  to 
be  loaned  out  by  it^  such  money  was  usually  credited  to  the 
client's  acooimt,  debited  to  that  account  when  loaned  out,  and 
the  securities  delivered  to  the  owner  of  the  money.  Such  an 
account  was  kept  with  Helena  Mizer  under  the  name  of  the 
"Mizer  Estate''  on  the  books  of  the  corporation.  In  August, 
1905,  the  corporation  was  adjudged  a  bankrupt  and  scheduled 
real  and  personal  property,  exclusive  of  incumbrances  thereon, 
to  the  amount  of  $16,230.93.  The  amount  of  daims  filed  and 
allowed  aggregated  $55,661.65.  April  27,  1903,  Kafura 
paid  his  note  and  mortgage  at  the  office  of  the  corporation  and 
received  a  satisfaction  dated  that  day  executed  by  the  defend- 
ant as  attorney  in  fact  for  Groth.  At  this  time  the  only  stock- 
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holders  in  the  corporation  were  the  defendant  and  Wagner, 
who  were  also  officers  of  the  corporation  and  dominated  and 
controlled  it  in  all  respects. 

There  was  evidence  from  which  the  jury  might  infer  that 
this  money  was  delivered  by  Kafura  to  Wagner  in  the  pres- 
ence of  the  defendant  and  Wagner  put  it  in  the  corporation 
safe.  The  account  carried  as  "Conrad  Mizer  Estate"  was 
credited  on  the  books  of  the  corporation  with  the  money  so 
paid.  The  money  in  question  was  put  into  the  cash  drawer 
in  the  safe  and  mingled  with  other  moneys  received  by  the 
corporation  that  day.  The  corporation  had  the  use  of  the 
money,  and  it  was  deposited  in  the  bank  afterward  to  the  gen- 
eral account  of  the  corporation.  The  corporation  continued 
to  pay  interest  to  Mrs.  Mizer  as  if  the  loan  was  still  outstand- 
ing for  the  purpose  of  concealing  the  fact  from  her  that  the 
principal  of  $300  had  been  paid  by  Kafura,  and  the  defend- 
ant was  aware  of  this.  This  was  the  way  the  corporation 
handled  the  moneys  received  from  various  clients  for  the  pur- 
pose of  loaning  the  same  upon  security.  It  never  kept  such 
money  separate.  At  the  time  this  money  was  received  from 
Kafura  the  liabilities  of  the  corporation  largely  exceeded  its 
assets,  and  that  condition  continued  down  to  the  bankruptcy. 
At  this  time  the  defendant  had  overdrawn  his  account  with 
the  corporation  to  the  amount  of  $31,000,  Wagner  had  over- 
drawn to  the  amount  of  $10,000,  the  stock  subscription  of  the 
defendant  was  $24,000  and  that  of  Wagner  $6,000,  and  this 
overdraft  continued  increasing  up  to  the  time  of  the  bank- 
ruptcy. The  money  in  question  was  delivered  to  the  copart- 
nership in  the  first  instance  for  the  purpose  of  investing  the 
same  upon  security,  and  no  other  authority  was  ever  given, 
and  the  corporation,  so  far  as  it  could  do  so  by  action  of  its 
officers  and  stockholders,  succeeded  to  the  duties  and  liabilities 
of  the  precedent  copartnership  with  respect  to  Mrs.  Mizer. 

The  first  twenty-one  errors  assigned  by  the  defendant  have 
relation  to  the  question  whether  or  not  he  could  be  convicted 
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of  embezzlement  of  this  simi  of  $300  because  of  tbe  creation 
and  interposition  of  the  corporation  as  above  detailed,  and 
because  the  information  charges  that  the  money  in  question 
was  converted  to  the  use  of  the  defendant  and  Wagner  and 
William  E.  Milbrath,  the  three  persons  present  when  the 
money  was  paid  by  Kafura. 

The  errors  assigned  in  the  admission  of  evidence  challenge 
the  correctness  of  rulings  admitting  the  articles  of  incorpora- 
tion, subscription  agreement,  and  other  corporate  papers,  evi- 
dence concerning  who  had  direction  and  control  of  the  cor- 
poration, the  meetings  of  the  stockholders  and  directors,  and 
who  were  the  stockholders.  Also  entries  in  the  corporate 
books  of  account,  including  among  other  accounts  the  accoimt 
of  the  defendant  and  that  of  Wagner  and  that  of  Helena  Mi- 
zer,  and  the  condition  of  such  accounts  and  the  records  and 
files  of  the  bankruptcy  court  relating  to  the  bankruptcy  of  this 
corporation,  and  all  the  evidence  tending  to  show  transactions 
between  Helena  Mizer  and  the  corporation. 

Another  class  of  errors  assigned  relate  to  evidence  concern- 
ing other  mortgages  belonging  to  Helena  Mizer  in  the  posses- 
sion or  under  the  control  of  the  corporation  and  the  time  of 
payment  thereof,  and  evidence  of  payment  of  money  to  the 
corporation  on  accoimt  of  other  clients  and  on  accoimt  of  sim- 
ilar loans,  which  payments  were  not  remitted  by  the  corpora- 
tion to  the  owners  or  accounted  for  to  them,  and  with  refer- 
ence to  the  ability  of  the  corporation  to  repay  the  moneys  that 
had  been  paid  to  it  between  April  27,  1903,  and  the  time  of 
its  bankruptcy. 

It  will  readily  be  seen  that  all  these  errors  are  assigned 
upon  the  theory  that  this  corporation  intervened  between  the 
principal  and  the  loan  agents  after  the  relation  of  principal 
and  agent  had  been  created  as  an  independent  responsible  per- 
sonality, which  by  reason  of  its  intervention  to  some  extent 
changed  the  relations  theretofore  existing  between  the  defend- 
ant and  the  Mizer  estate,  and  itself  received  and  converted  the 
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$300  in  question.  No  doubt  a  corporation  is  for  many  pur- 
poses a  juristic  person.  Corporations,  having  the  right  to 
hold  and  enjoy  property,  to  contract  and  be  contracted  with, 
to  sue  and  be  sued,  may  in  all  such  matters  as  an  artificial  per- 
son assert  the  rights  of  property,  contract,  duty,  or  obligation 
which  a  natural  person  might  assert.  But  we  must  not  for- 
get that  a  corporation  exists  only  in  contemplation  of  law. 
Its  personification  is  a  legal  fiction  necessary  to  the  ascertain- 
ment and  administration  of  the  legal  duties  and  rights,  intrin- 
sic and  extrinsic,  to  the  corporation,  governing  its  internal  ad- 
ministration or  its  relations  to  the  commonwealth  or  to  other 
persons.  Without  this  legal  fiction  the  rights  and  liabilities 
of  the  corporation,  its  members,  and  its  creditors  would  fre- 
quently be  lost  in  the  maze  of  legal  rules.  But  this  personi- 
fication of  corporations  has  never  been  carried  to  the  extent 
contended  for  here.  When  the  corporation  adopted  articles 
of  incorporation  and  thereby  brought  itself  as  to  subsequent 
transactions  within  the  law  relative  to  incorporated  bodies, 
it  did  not  absolve  the  incorporators  from  duties  or  liabilities 
existing  prior  to  the  incorporation.  If  the  defendant  and 
Wagner  chose  to  make  this  insolvent  corporation,  in  which 
they  were  the  sole  and  controlling  stockholders  and  of  which 
they  were  oflScers,  the  repository  of  trust  funds  collected  by 
them,  it  had  no  other  effect  in  the  law  than  if  they  delivered 
such  funds  into  the  possession  of  any  trustee  or  subordinate 
employee  controlled  by  them,  whose  possession  must  be 
deemed  their  possession  and  whose  acquisition  must  be 
deemed  their  acquisition.  The  corporation  is  in  such  case  a 
mere  instrumentality  through  and  by  means  of  which  the  nat- 
ural persons  in  control  thereof  carry  out  their  acts.  This 
made  it  necessary  and  proper  that  the  incorporation,  organ- 
ization, management,  control,  and  manner  of  doing  business, 
solvency  or  insolvency  of  the  corporation,  should  be  laid  be- 
fore the  jury.  And  there  was  no  error  in  the  admission  of 
evidence  of  the  kind  objected  to  reasonably  necessary  to  show 
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the  true  situation  of  affairs  and  the  mode  of  conducting  the 
business. 

It  is  further  contended  that  the  evidence  is  insufficient  to 
support  the  verdict  of  conviction,  in  that  the  receipt  of  the 
$300  by  the  defendant  personally  is  not  shown,  and,  further, 
that  the  information  charged  a  conversion,  not  to  thie  use  of 
the  corporation,  but  to  the  use  of  the  persons  who  were  its  of- 
ficers, including  the  defendant  From  what  has  been  said  it 
must  be  apparent  that  there  was  sufficient  evidence  of  the  re- 
lation of  principal  and  agent  between  Conrad  Mizer  and  his 
successor  in  interest,  Helena  Mizer,  and  the  copartnership  of 
C.  W.  Milbrath  &  Co.  in  the  first  instance.  The  defendant 
knew  of  the  payment  of  the  loan  by  Kafura,  and  executed  per- 
sonally as  attorney  in  fact  for  Groth  at  the  time  a  release  of 
the  mortgage  in  question.  The  money  was  paid  over  in  his* 
presence  and  he  knew  that  it  did  not  belong  to  him.  The  evi- 
dence is  ample  to  support  the  contention  that  it  was  put  in 
the  corporation  safe  and  mingled  with  the  funds  of  the  insolv- 
ent corporation  and  deposited  in  its  bank  account  with  the 
consent  and  by  the  act  of  the  defendant  conjointly  with  Wag- 
ner. He  must  be  held  to  have  known  of  the  insolvent  condi- 
tion of  the  corporation  at  the  time  and  that  such  disposal  of 
the  money  would  have  substantially  the  same  effect  as  throw- 
ing it  into  the  fire.  He  made  no  attempt  to  reinvest  the 
money,  but,  on  the  other  hand,  concealed  from  his  principal 
the  fact  that  the  money  had  been  collected  and  in  this  manner 
disposed  of  by  him  by  continuing  to  pay  from  the  corporate 
funds  interest  upon  this  loan  to  his  principal  as  if  the  loan 
were  still  outstanding  and  impaid.  There  cannot  be  much 
doubt  that  this  constituted  a  conversion  of  the  money  by  the 
defendant  and  Wagner.  But  was  the  money  converted  to 
their  own  use?  One  may  convert  money  of  another  to  his 
own  use  by  paying  it  out  upon  his  private  or  personal  debt. 
Gucnther  v.  State,  137  Wis.  183,  118  N.  W.  640.  If  this  is 
true,  he  can  convert  the  money  to  his  own  use  by  putting  it 
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into  the  treasury  and  mingling  it  with  the  funds  of  an  insolv- 
ent corporation  which  is  under  his  control  and  management 
and  of  which  he  is  a  stockholder  and  officer  in  charge.  The 
benefit  he  receives  in  the  first  case  by  discharge  of  his  personal 
debt  is  equal  to  the  whole  amount  of  the  money  so  paid.  The 
benefit  which  he  receives  in  the  second  case  is  not  equal  to  the 
whole  amount  of  the  money  so  paid.  But  the  extent  to  which 
defendant  was  benefited  does  not  constitute  the  test.  It  is 
paid  to  his  own  use  in  either  case.  It  is  paid  into  that  which 
is  a  mere  instrumentality  created  by  him  under  sanction  of 
law,  but  as  much  under  his  control  and  as  subservient  to  his^ 
will  as  the  furniture  of  his  office  or  the  books  of  account  in 
which  he  records  his  transactions.  Under  such  circumstances 
there  is  no  room  for  the  legal  fiction  of  separate  corporate 
personality  or  for  distinction  between  the  defendant's  acts  as^ 
officer  of  the  corporation  and  his  acts  as  an  independent  nat- 
ural person. 

In  Eaynes  v.  Kcmsha  E,  7?.  Co,  139  Wis.  227,  119  N. 
W.  568,  where  one  person  owned  the  majority  of  the  shares 
of  stock  in  each  of  three  corporations,  in  each  of  which  he  was 
the  principal  managing  officer  and  in  each  of  which  he  con- 
trolled the  board  of  directors,  and  these  corporations  through 
such  person  made  certain  corporate  contracts  between  them- 
selves, this  court,  speaking  of  the  corporations,  said : 

"When  he  'met'  with  himself,  they  met  if  he  so  willed. 
His  unhampered  authority  to  dictate  was  questioned  by  no 
one.  He  was  simply  dealing  with  his  own  property  through 
a  corporate  agency  as  absolutely  as  he  might  deal  with  it  as 
an  individual.  We  must  look  to  his  intent  to  some  extent  to- 
determine  just  which  corporate  entity  owned  the  property  we 
are  dealing  with." 

In  Pott  V.  SchmucJeer,  84  Md.  535,  86  AtL  592,  57  Am. 
St  Eep.  415,  where  one  of  the  partners  of  an  insolvent  firm 
owning  a  separate  business  procured  a  charter  of  incorpora- 
tion, turned  over  all  the  assets  of  the  separate  business  to  this^ 
corporation  and  took  all  its  shares  of  stock  except  certain  quali- 
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fication  shares,  and  both  the  partnership  and  the  corporation 
were  in  liquidation,  it  was  held  that  in  marshaling  the  assets 
for  the  benefit  of  creditors  the  court  would  not  look  at  the  cor- 
poration as  a  separate  legal  entity,  but  would  look  back  of  and 
beyond  the  charter  and  into  the  real  substantial  nature  of  the 
transactions. 

In  Hoffman  8.  C.  Co.  v.  Cumberland  C.  &  I.  Co.  16  Md. 
456,  the  question  of  independent  and  separate  corporate  per- 
sonality was  also  disregarded.  Conversely,  acts  of  the  share- 
holders and  trustees  attempted  to  be  performed  in  their  per- 
sonal or  individual  capacity  may  as  to  the  state  be  acts  of  the 
corporation,  as  in  People  v.  North  River  S.  B.  Co.  121  N. 
Y,  682,  24  N.  E.  834,  where  it  was  said : 

"The  abstract  idea  of  a  corporation,  the  legal  entity,  the 
impalpable  and  intangible  creation  of  human  thought,  is  it- 
self a  fiction,  and  has  been  appropriately  described  as  a  figure 
of  speech.  It  serves  very  well  to  designate  in  our  minds  the 
collective  action  and  agency  of  many  individuals  as  permitted 
by  the  law,  and  the  substantial  inquiry  always  is  what  in  a 
given  case  has  been  that  collective  action  and  agency.  As  be- 
tween the  corporation  and  those  with  whom  it  deals  the  man- 
ner of  its  exercise  usually  is  material,  but  as  between  it  and 
the  state  the  substantial  inquiry  is  only  what  that  collective 
action  and  agency  has  done,  what  it  has,  in  fact,  accomplished, 
what  is  seen  to  be  its  effective  work,  what  has  been  its  con- 
duct.'' 

In  State  ex  rel.  v.  Standard  0.  Co.  49  Ohio  St.  137,  30  N. 
E.  279, 15  L.  R.  A.  145,  it  was  said  that  the  legal  fiction  that 
a  corporation  is  a  person  can  never  be  urged  to  an  intent  and 
purpose  not  within  the  reason  and  policy  of  that  fiction.  Cases 
not  witiiin  the  reason  and  policy  of  that  fiction  must  neces- 
sarily be  rare,  and  no  general  rule  tliat  we  are  aware  of  has 
been  in  that  respect  formulated.  But  it  is  safe  to  say  that  in 
a  criminal  prosecution  against  a  person  charged  with  an  of- 
fense committed  by  him  against  the  laws  of  the  state  he  could 
not  be  heard  to  say  in  justification  that  he  committed  that  of- 
fense in  his  official  capacity  as  officer  of  a  corporation;  nor 
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could  he  assert  that  acts  in  form  corporate  acts  were  not  his 
acts  merely  because  carried  out  by  him  through  the  instru- 
mentality of  a  corporation  which  he  controlled  and  dominated 
in  all  respects  and  which  he  employed  for  that  purpose. 
Hempfling  v.  Burr,  59  Mich.  294,  26  K  W.  496.  Other  acts 
of  embezzlement,  see  People  v.  Hawkins,  106  Mich.  479,  64 
N.  W.  736 ;  Paulson  v.  State,  118  Wis.  89,  99,  94  K  W.  771. 

We  must  regard  these  assignments  of  error  as  if  the  defend- 
ant and  Wagner  were  both  on  trial. 

The  foregoing  considerations  dispose  of,  adversely  to  the 
defendant,  the  contention  that  it  was  erroneous  to  charge  the 
jury  as  follows : 

"Further,  it  is  undisputed  that  Helena  Mizer  was  not  in- 
formed, either  by  the  defendant  or  Wagner,  of  the  payment  of 
the  money  by  Kafura,  but  that  from  time  to  time  thereafter 
for  a  period  of  two  years  or  more  she  was  paid  interest 
thereon  by  the  defendant,  Charles  W.  Milbrath/^ 

It  is  claimed  that  these  payments  were  made  to  her  by  the 
corporation  acting  through  its  officers,  but  under  the  circum- 
stances above  detailed  it  was  not  incorrect  to  say  that  these  in- 
terest payments  were  made  by  the  defendant.  So  it  was  not 
error  for  the  court  to  charge  the  jury : 

"But  the  question  for  you  to  decide  is:  Did  the  defend- 
ant, Charles  W.  Milbrath,  unlawfully  and  feloniously  em- 
bezzle and  fraudulently  convert  to  his  own  use  or  to  the  use 
of  some  other  person  than  the  owner  $300  or  some  part 
thereof  of  the  money  of  Helena  Mizer  without  her  consent 
when  C.  W.  Milbrath  and  E.  J.  Wagner  were  acting  as  her 
servants,  agents,  and  employees,  under  the  testimony  and  cir- 
cumstances shown  by  the  testimony." 

Nor  was  it  error  to  inform  the  jury  that  this  $300  was  not 
the  money  of  C.  W.  Milbrath  &  Co.,  but  was  the  money  of 
Helena  Mizer,  because  the  evidence  on  that  point  is  without 
substantial  contradiction.  There  was  no  error  in  instructing 
the  jury,  with  respect  to  the  defendant  and  Wagner  and  con- 
cerning the  $300  in  question,  "that  they  and  each  of  them 
held  it  in  trust  for  her,"  meaning  Helena  Mizer.     Nor  was 

Digitized  by  VjOOQIC 


3QQ  SUPREME  COURT  OF  WISCONSIK      [Mar. 

Milbrath  T.  State,  138  Wis.  354. 

there  any  prejudicial  error  in  charging  the  jury  that  before 
they  could  convict  the  defendant  they  must  find  from  the  evi- 
dence in  the  case  that  he  intended  to  convert  to  his  own  use, 
or  to  the  use  of  some  person  other  than  the  owner,  the  money, 
or  some  part  of  it,  belonging  to  Helena  Mizer.  The  evidence 
being  without  dispute  and  all  the  facts  and  circumstances  be- 
fore the  court,  and  the  only  conversion  shown  or  claimed  be- 
ing a  conversion  to  the  use  of  the  defendant  and  Wagner  or 
else  to  the  use  of  this  corporation,  the  jury  could  not  have  been 
misled  by  this  instruction. 

It  is  further  contended  that  the  court  erred  in  instructing 
the  jury  as  follows:  "It  is  not  disputed  that  Helena  Mizer 
lost  her  money  by  fraud."  The  accused,  Wagner,  who  be- 
came a  witness  for  the  state,  who  had  charge  of  this  transac- 
tion with  the  defendant  and  co-operated  with  him  in  the  con- 
trol and  management  of  the  corporation,  testified  without  con- 
tradiction that  the  receipt  of  this  money  by  the  corporation 
from  Kafura  was  concealed  from  Helena  Mizer  by  himself 
and  the  defendant,  and  interest  paid  to  her  semi-annually  as 
if  the  loan  were  still  outstanding,  for  the  purpose  of  giving 
her  the  impression  that  her  money  had  not  been  collected  and 
was  not  in  their  hands.  It  can  scarcely  be  claimed  that  this 
was  not  fraud,  and  if  this  fraud  was  not  the  sole  cause  of  the 
loss  of  her  money  it  must  have  contributed  very  materially  to 
that  result,  because  the  object  of  the  concealment  was  to  pre- 
vent her  from  drawing  out  this  money  or  demanding  it,  and 
it  is  reasonably  probable  that,  had  she  done  so  within  the  first 
year  after  the  receipt  of  the  money  by  the  corporation,  it 
would  have  been  paid  over.  This  portion  of  the  charge  is  not 
approved.  But,  in  view  of  the  imcontradicted  evidence  on 
this  pointy  it  cannot  be  said  to  have  been  prejudicial  to  the  de- 
fendant. 

The  first  request  to  charge  which  is  called  to  our  attention 
is  substantially  to  the  effect  that  it  would  not  be  sufficient  to 
show  that  the  money  in  question  was  converted  by  the  defend- 
ant to  the  use  of  the  corporation,  and  the  same  is  true  of  the 
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third  request  forming  the  thirty-second  assignment  of  error, 
and  the  fourth  request  forming  the  thirty-third  assignment 
of  error.  We  have  already  gone  over  this  ground,  and  with- 
out further  discussion  must  declare  that  these  requests  were 
properly  refused. 

The  second  request  forming  the  thirty-first  assignment  of 
error  we  think  related  to  matters  sufficiently  covered  by  the 
general  charge,  and  the  same  is  true  of  the  request  to  charge 
forming  the  thirty-fourth  assignment  of  error.  The  charge 
of  the  court,  among  other  things,  contained  the  following: 

"You  are  to  say  and  find  from  the  evidence  and  circum- 
stances surrounding  the. alleged  commission  of  the  offense 
whether  the  defendant  did  fraudulently  convert  the  money  af 
Helena  Mizer  to  his  own  use,  not  merely  that  the  money  was 
converted,  but  that  it  was  fraudulently  converted.  This  must 
appear  to  your  satisfaction  beyond  a  reasonable  doubt.  .  .  . 
If  you  find  the  conversion  and  find  that  the  person  was  de- 
frauded by  reason  of  it,  it  is  your  duty  to  consider  that  and 
all  the  other  circumstances  for  the  purpose  of  determining 
with  what  intent  the  money  was  converted.'* 

This  informed  the  jury  that  a  mere  conversion  without 
fraudulent  intent  accompanying  the  act  of  conversion  would 
not  be  sufficient  to  warrant  conviction.  The  court  further 
•charged: 

"The  essential  element  in  the  crime  charged  is  the  felonious 
intent,  and,  before  you  can  convict  the  defendant,  you  must 
find  from  the  evidence  in  the  case  that  he  intended  to  convert 
to  his  own  use,  or  to  the  use  of  some  person  other  than  the 
owner,  the  money,  or  some  part  of  it,  belonging  to  Helena  Mi- 
zer and  to  cheat  and  defraud  her.  The  felonious  intent  is  an 
•essential  element  of  the  crime  of  embezzlement,  and  must  be 
shown  by  the  prosecution  beyond  a  reasonable  doubt  in  order 
to  convict  the  defendant.'' 

The  fact  that  no  demand  was  made  upon  the  defendant  for 
the  money  before  the  prosecution  was  of  no  materiality.  The 
defendant  and  his  associate,  Wagner,  disarmed  the  vigilance 
of  their  principal  by  concealing  the  fact  of  payment  and  con- 
tinuing to  pay  the  interest  periodically,  and  the  fact  that  the 
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money  had  come  into  their  hands  was  not  known  imtil  after 
the  bankruptcy  of  the  corporation,  when  demand  would  have 
been  a  meaningless  ceremony.  Taking  the  whole  charge  to- 
gether, and  in  view  of  the  fact  that  the  testimony  except  as  to 
felonious  intent  is  without  substantial  dispute,  we  are  unable 
to  say  that  any  error  was  conunitted  in  the  trial  prejudicial  to 
the  rights  of  the  defendant. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af* 
firmed. 


KissiNGEB,  Respondent,  vs.  Ziegeb,  imp.,  Appellant. 
KissiNGEB  vs.  Ziegeb,  Respondent,  and  Day,  Appellant. 

February  1&~-March  9, 1909. 

fl,  2)  Judgment  on  warrant  of  attorney:  Betting  aside:  Grounds r 
Defense  to  note:  Intoxication,  (3-6)  Execution:  Issuance  to  at^ 
other  county:  Sale,  when  consummated:  Bheri^s  deed,  when 
to  J>e  issued:  Setting  aside  execution  sale:  Grounds:  Reference 
to  determine  facts:  Waiver. 

1.  Where  a  note  was  merely  given  in  renewal  of  a  prior  note  which 

was  unimpeached  and  founded  upon  a  valuable  consideration* 
the  fact  that  the  maker's  signature  to  the  renewal  was  pro- 
cured while  he  was  in  a  state  of  Intoxication  brought  on  hy 
the  payee's  agent  for  that  purpose  is  not  a  defense  available 
upon  a  motion  to  set  aside  a  judgment  on  the  note  entered  upon 
warrant  of  attorney. 

2.  Ck>urt8  exercise  an  equitable  supervision  over  judgments  entered 

upon  warrants  of  attorney,  and  the  party  moving  to  set  aside 
such  judgment  must  show  that  he  has  been  subjected  to  some 
Injustice,  it  not  being  sufficient  for  him  to  aver  mere  technical 
errors  or  irregularities. 

3.  Under  sees.  2969,  2971,  Stats.  (1898),  where  a  judgment  of  the 

circuit  court  for  one  county  is  docketed  in  another  county  an 
execution  to  the  sheriff  of  the  latter  county  should  be  issued 
from  the  circuit  court  for  the  former  county. 

4.  Although  the  purchaser  at  an  execution  sale  of  land  pays  the 

amount  of  his  bid  on  the  day  of  sale,  yet  the  sale  is  not  con- 
summated until  the  certificate  thereof  is  executed  and  delivered 
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to  the  purchaser;  and  issuance  of  the  sheriffs  deed  to  the  pur- 
chaser within  fifteen  months  after  the  delivery  of  the  certificate 
of  sale  is  an  irregularity. 

6.  Gross  inadequacy  of  price  and  lack  of  actual  notice  or  knowledge 
of  the  sale,  together  with  some  irregularity  In  the  proceedings, 
are  sufficient  to  warrant  the  court  in  setting  aside  a  sale  of  land 
on  execution. 

6.  When  a  question  of  fact  arises  upon  the  hearing  of  a  motion,  if 
a  party  does  not  request  a  reference  (under  subd.  3,  sec  2864, 
Stats.  1898)  In  order  that  evidence  may  be  taken  and  wltnessefl 
examined,  he  waives  that  right,  and  the  court  may  decide  the 
question  upon  affidavits. 

Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county:  Waeben  D.  Takeant,  Circuit  Judge.     Affirmed. 

For  the  plaintiff,  Kissinger,  there  was  a  brief  by  Butter* 
field  &  Rixj  and  oral  argument  by  P.  A.  Rix.  They  argued, 
among  other  things,  that  the  court  was  right  in  refusing  to  va- 
cate the  judgment.  The  presumption  is  that  the  letter  from 
plaintiff's  attorneys  was  received  by  defendant.  Small  v. 
Prentice,  102  Wis.  256;  McDermott  v.  Jackson,  97  Wis.  64; 
16  Cyc.  1069, 1071,  The  proposed  answer  and  the  whole  case 
made  by  the  appellant  is  not  meritorious,  and  there  is  no  rea- 
sonable probability  that  the  defense  can  be  successfully  estab- 
lished at  a  trial.  Kremer  v.  Sponholz,  129  Wis.  549 ;  Phil- 
lips  V.  Portage  T.  Co.  137  Wis.  189 ;  Veering  H.  Co.  v.  John- 
son, 108  Wis.  275,  280;  Roemer  v.  Schmidt,  134  Wis,  1; 
Reeves  &  Co.  v.  Kroll,  133  Wis.  196 ;  Port  Huron  E.  &  T.  Co. 
V.  Clements,  113  Wis.  249 ;  Marshall  &  Ilsley  Bank  v.  Mil- 
wauTcee  W.  Mills,  84  Wis.  23. 

For  the  defendant  Zieger  there  were  briefs  by  Boden  & 
Beuscher,  and  oral  argimient  by  F.  X.  Boden.  They  con- 
tended, inter  alia,  that  the  court  erred  in  refusing  to  set  aside 
the  judgment.  1  Daniel,  Neg.  Inst.  §  214;  Wright  v.  Wal- 
ler, 127  Ala.  557,  54  L.  K.  A.  440;  Knott  v.  Tidyman,  86 
Wis.  164;  Kuelkamp  v.  Eidding,  31  Wis.  503;  Getzlaff  v. 
Seliger,  43  Wis.  297;  Spafford  v.  Janesville,  15  Wis.  474; 
^tna  L.  Ins.  Co.  v.  McCormich,  20  Wis.  265 ;  Stein  v.  Bene- 
Vol.  138  -  24 
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did,  83  Wis.  603;  Sloane  v.  Anderson,  57  Wis.  123,  131; 
sea  2832,  Stats.  (1898);  Moore,  Facts,  §§  938-944,  1272. 
The  application  appealed  to  the  equitable  power  of  the  court. 
Beeves  &  Co.  v.  Kroll,  133  Wis.  196 ;  Purcell  v.  Kleaver,  98 
Wis.  102,  73  N.  W.  322.  The  sale  was  properly  set  aside  for 
inadequacy  of  price.  17  Cyc.  1277;  Collins  v.  Smith,  76 
Wis.  392;  Meehan  v.  Blodgett,  86  Wis.  611;  11  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  650. 

F.  A.  Geiger,  for  the  impleaded  defendant,  Day,  urged  that 
the  court  was  not  justified  in  setting  aside  the  sale  for  inade- 
quacy of  price,  or  upon  any  so-called  "general  equities."  Hill 
V.  Hoover,  5  Wis.  354,  376;  Phillips  v.  Hyland,  102  Wis. 
253;  Meehan  v.  Blodgett,  86  Wis.  611;  17  Cyc.  1278;  Oraf- 
fam  V.  Burgess,  117  U.  S.  180;  2  Freeman,  Executions, 
§  309.  The  court  should  not  in  any  event  have  determined 
this  case  upon  the  summary  motion,  nor  upon  aflSdavits.  2 
Freeman,  Executions,  §  310;  Harrell  v.  Word,  54  Ga.  649; 
State  Bank  v.  Noland,  13  Ark.  299 ;  Jenkins  v.  Merriweather, 
109  HI.  647 ;  McMinn's  Legatees  v.  Phipps,  3  Sneed,  196 ; 
Anniston  P.  Works  v.  Williams,  106  Ala.  324;  Hooper  v. 
Smith,  74  Wis.  530 ;  Warren  v,  Stinson,  6  N.  Dak.  293 ;  Day 
V.  Graham,  1  Gilm.  435,  445 ;  Evans  v.  Maury,  112  Pa.  St. 
300;  Media  T.  &  T.  Co.  v.  Kelly,  185  Pa.  St.  131 ;  Lengert 
V.  Chan/inel,  208  Pa.  St  229 ;  Groner  v.  Smith,  49  Mo.  318. 

Timlin,  J.  The  defendant  Zieger  appeals  from  an  order 
denying  his  motion  to  vacate  a  judgment  entered  upon  cog- 
novit in  favor  of  the  plaintiff  and  against  Zieger  and  one 
Reingruber,  while  the  impleaded  defendant,  James  B.  Day, 
a  purchaser  at  execution  sale  under  said  judgment,  appeals 
from  an  order  setting  aside  the  sheriff's  sale  and  the  sheriff's 
deed  to  Mr.  Day  thereon. 

Taking  up  separately  the  appeal  of  Zieger.  It  appears 
that  on  May  11,  1906,  the  plaintiff  Kissinger  had  judgment 
on  cognovit  in  the  circuit  court  for  Milwaukee  county  against 
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the  defendants  Zieger  and  Reingruber  for  $553.98.  This 
judgment  was  also  docketed  in  the  circuit  court  for  Washing- 
ton county,  and  execution  thereon  from  the  circuit  court  for 
Washington  coimty  issued  to  the  sheriff  of  that  county  on 
June  4,  1906.  The  defendants  resided  in  Washington 
county,  and  the  sheriff  of  that  coimty  called  with  the  execu- 
tion at  the  residence  of  Zieger,  and,  not  finding  the  latter  at 
home,  made  demand  of  payment  from  Zieger" 8  wife,  who  was 
a  weak-minded  or  insane  person,  and  thereafter  and  on  June 
12,  1906,  returned  the  execution  wholly  unsatisfied.  Execu- 
tion was  also  issued  from  the  circuit  court  for  Milwaukee 
county  to  the  sheriff  of  Milwaukee  county,  who  levied  upon 
a  house  and  lot  in  the  city  of  Milwaukee,  the  property  of  Zie- 
ger, and  on  July  30,  1906,  by  virtue  of  said  execution,  sold 
the  house  and  lot  to  James  B.  Day.  Thereafter  and  on  No- 
vember 7,  1907,  the  sheriff  of  Milwaukee  county  pursuant  to 
such  sale  executed  and  delivered  a  sheriff's  deed  to  the  pur- 
chaser. Day.  On  December  8,  1907,  Zieger  commenced  pro- 
ceedings to  vacate  the  judgment,  sheriff's  sale,  and  deed  upon 
affidavits  and  a  proposed  answer.  It  appeared  by  the  aflSdavit 
of  Zieger  that  his  Milwaukee  property  so  levied  on  and  sold 
brought  him  an  annual  rental  of  over  $300  and  that  he  owned 
a  homestead  in  Washington  county,  and  that  he  had  no  knowl- 
edge that  he  had  signed  the  judgment  note  imtil  he  received 
notice  that  Day  claimed  to  own  said  property  in  the  city  of 
Milwaukee  and  made  demand  on  his  tenants  to  attorn  to  Day. 
He  further  averred  that  no  demand  was  ever  made  upon  him 
to  pay  this  judgment  note  and  that  he  had  no  prior  knowledge 
of  the  entry  of  judgment  thereon  or  the  issue  of  execution ; 
that  Day  was  endeavoring  to  dispose  of  the  property,  asking 
$2,500  for  it,  and  that  the  property  was  worth  not  less  than 
$4,500 ;  that  there  was  collusion  between  Day  and  the  plaint- 
iff whereby  notice  was  withheld  from  Zieger. 

The  proposed  answer  averred  in  substance  that  the  indebt- 
edness for  which  the  note  was  given  was  that  of  Reingruber 
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and  that  Zieger  was  an  accommodation  maker  of  the  note,  and 
that  his  signature  to  the  note  was  procured  while  he  was  in  a 
state  of  intoxication  brought  on  by  the  agent  of  the  plaintiff 
for  that  purpose,  and  that  his  intoxicated  condition  was  such 
that  he  did  not  know  what  he  was  signing,  and  did  not  know 
at  any  time  until  November  26,  1907,  that  the  note  so  signed 
was  a  judgment  note.  He  denied  that  he  had  received  any  no- 
tice from  plaintiff's  attorneys  or  that  any  demand  was  made 
upon  him  for  payment  of  the  note. 

The  plaintiff  showed  in  opposition  that  the  note  referred  to 
in  the  answer  was  given  on  April  24,  1905,  in  renewal  of  a 
prior  note  of  Zieger  and  Reingnvber  for  $500,  the  considera- 
tion of  which  was  money  loaned  by  the  plaintiff  at  the  re- 
quest of  Zieger  to  Reingruber.  One  of  plaintiff's  attorneys 
presented  an  affidavit  showing  that  the  note  in  question  was 
received  for  collection  in  the  early  part  of  May,  1906,  and  de- 
mand of  payment  was  made  from  Reingruber  and  attempted 
to  be  made  from  Zieger,  but  the  latter  was  not  foimd  at  home, 
and  that  on  May  21,  1906,  a  letter  had  been  mailed  by  this 
attorney  to  Zieger  notifying  the  latter  that  judgment  had  been 
entered  upon  the  note.  This  letter  was  properly  mailed  and 
contained  on  the  envelope  a  direction  to  return  the  letter  to  the 
writers  if  not  called  for  within  five  days,  and  the  same  was 
never  returned.  The  execution  to  the  sheriff  of  Milwaukee 
county  was  not  issued  until  after  the  Washington  county  ex- 
ecution was  returned  unsatisfied.  On  July  24,  1907,  Rein- 
gruber was  adjudged  a  bankrupt.  It  appeared  that  Zieger 
lived  about  one  and  a  half  miles  from  the  postoffice  at  South 
Grermantown,  Wisconsin,  and  that  all  first-class  mail  received 
there  addressed  to  Zieger  is  either  delivered  to  him  personally 
or  forwarded  by  the  next  train  after  receipt  thereof  to  Zieger 
at  Rockfield,  Wisconsin,  a  village  about  one  and  a  half  miles 
distant  from  Zieger's  residence.  The  undersheriff  of  Mil- 
waukee coimty  presented  an  affidavit  that  during  the  time  in 
question  it  was  the  custom  of  that  office  to  notify  the  person 
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upon  whose  property  execution  had  been  levied  either  by  per- 
sonal notice  or  by  mailing  a  copy  of  the  printed  notice  of  sale 
to  such  person^  and  that  to  his  best  recollection  he  mailed  such 
a  copy  to  Zieger  at  the  postoflSce  address  given  to  him  by  the 
attorneys  for  the  plaintiff,  which  was  the  proper  address. 

Upon  the  foregoing  facts  the  circuit  court  properly  refused 
to  vacate  the  judgment.  When  the  motion  was  submitted  for 
decision  to  that  court  it  appeared,  as  indicated  in  the  forego- 
ing statement  of  facts,  that  the  alleged  defense  of  Zieger  with 
reference  to  his  intoxicated  condition  at  the  time  of  signing 
the  note  in  question  and  the  procurement  of  such  signature  by 
plaintiff^s  agent  would  constitute  no  defense  to  the  action 
available  on  this  motion,  because  the  note  so  procured  was 
merely  given  in  renewal  of  a  prior  note  unimpeached  and 
founded  upon  a  valuable  consideration.  Zieger  therefore 
showed  no  equity  to  have  the  judgment  vacated,  no  matter 
what  the  facts  were  as  to  notice  or  knowledge  of  the  entry  of 
the  judgment.  Matteson  v.  Ellsworth,  33  Wis.  488 ;  Kremer 
V.  Sponholz,  129  Wis.  549,  109  N.  W.  527.  Courts  exercise 
an  equitable  supervision  over  judgments  entered  upon  war- 
rants of  attorney,  and  the  party  moving  to  set  aside  such  judg- 
ment must  show  that  he  has  been  subjected  to  some  injustice 
before  the  court  will  interfere.  It  is  not  sufficient  for  him  to 
aver  mere  technical  errors  or  irregularities.  Van  Steenwych 
V.  Sachett,  17  Wis.  645 ;  Mclndoe  u.  Hazelton,  19  Wis.  567 ; 
Herfurth  v.  Biederstaedt,  43  Wis.  633. 

Considering  the  appeal  from  the  order  vacating  the  execu- 
tion sale  and  sheriff's  deed,  it  appears  that  that  order  was 
made  by  the  circuit  court  upon  the  following  grounds  as- 
signed: 

"(1)  By  reason  of  the  inadequacy  of  the  price  paid  by 
James  B.  Day.  (2)  The  general  equities  of  the  case.  (3)  The 
attempts  made  in  Washington  and  Milwaukee  counties  to 
levy  upon  the  personal  property  of  the  defendant  Zieger 
(a)  in  his  absence;  (b)  without  making  personal  demand 
upon  him  for  payment  of  the  execution  upon  said  judgment'' 
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It  was  also  conditioned  that. the  defendant  Zieger  pay  to 
the  purchaser,  Day,  the  amount  paid  by  the  latter  for  the 
property,  with  interest  at  six  per  cent,  from  the  date  of  pur- 
chase, and  the  sum  of  $25  attorney  fees,  and  any  further  sum 
paid  by  said  purchaser  for  insurance,  taxes,  and  sheriffs  deed. 
Upon  the  cognovit  judgment  described,  execution  was  issued 
to  the  sheriff  of  Washington  county  from  the  circuit  court  for 
Washington  county.  This  was  an  irregularity.  The  execu- 
tion should  have  been  issued  from  the  circuit  court  for  Mil- 
waukee coimty,  where  the  judgment  roll  lay,  to  the  sheriff  of 
Washington  county.  Sees.  2969,  2971,  Stats.  (1898).  These 
two  executions  might  have  been  issued  at  the  same  time.  Id. 
But  they  were  not  so  issued.  Upon  the  execution  issued  to 
the  sheriff  of  Milwaukee  county,  the  real  property  of  Zieger 
in  the  latter  county  was  sold  to  James  B.  Day  of  Hartford, 
Washington  county,  on  July  30,  1906,  for  $611.52.  Fifteen 
months  and  eight  days  after  this  date  a  sheriff's  deed  was  ex- 
ecuted to  the  purchaser,  Day,  There  was  evidence  before  the 
court  which  was  entitled  to  credence  that  the  value  of  the  prop- 
erty was  $4,000.  The  aflSdavit  of  the  defendant  Ziegrer  to  the 
effect  that  he  had  no  notice  or  knowledge  of  this  sale  prior  to 
November  27,  1907,  was  before  the  court,  and  it  was  for  that 
court  to  determine  the  question  of  credibility.  There  was 
also  the  fact  sworn  to  by  defendant  Zieger  that  he  did  not 
know  that  the  note  he  had  signed  was  a  judgment  note,  and 
this  statement  is  rendered  probable  by  the  appearance  of  the 
note,  in  which  the  power  of  attorney  to  confess  judgment  is 
contained  in  four  lines  of  small  print  following  the  body  of 
the  note,  and  the  whole  instrument  is  signed  at  the  bottom,  the 
same  signature  answering  for  signature  to  the  note  and  signa- 
ture to  the  power  of  attorney.  There  was  the  attempt  to  col- 
lect by  execution  in  Washington  county  from  Keingruber,  the 
principal  debtor,  the  visit  to  Zieger  s  house  in  his  absence,  and 
the  hasty  return  of  the  Washington  execution  without  actual 
notice  to  or  demand  upon  Zieger.  There  was  also  the  possi- 
bility that  the  letter  from  plaintiff's  attorneys  to  Zieger  had 
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miscarried  on  account  of  sending  some  of  Zieger  8  mail  to 
Eockfield,  and  there  was  the  failure  to  trace  any  other  direct 
notice  to  Zieger,  together  with  a  lack  of  definite  or  satisfac- 
tory explanation  of  how  Day,  a  neighbor  of  Zieger,  or  at  least 
one  residing  in  his  county,  came  to  know  of  and  bid  on  this 
sale  in  Milwaukee  county.  There  was  also  no  apparent  mo- 
tive on  the  part  of  Zieger  to  remain  idle  and  allow  his  prop- 
erty to  be  sacrificed  for  this  comparatively  small  sum. 

There  were  also  these  irregularities  existing,  but  not  no- 
ticed by  counsel:  In  the  sheriff's  return  to  the  execution  he 
certifies  that  on  June  16,  1906,  he  advertised  the  property  for 
sale  to  take  place  on  the  30th  of  July,  1906,  by  posting  a 
printed  notice  thereof  in  three  public  places  in  the  ward  in 
which  the  property  was  situated,  and  by  posting  a  printed  no- 
tice thereof  in  three  public  places  in  the  Seventh  ward  of  the 
city  of  Milwaukee  more  than  six  weeks  prior  to  said  sale,  and 
that  he  caused  a  like  notice  to  be  publicly  advertised  for  six 
weeks  successively  by  causing  a  copy  of  such  notice  to  be 
printed  once  in  each  week  during  the  six  weeks  immediately 
preceding  said  sale  in  the  Milwaukee  Sentinel,  a  public  news- 
paper, etc.,  the  first  publication  being  on  June  16,  19\)6,  and 
he  refers  to  a  copy  of  the  notice  with  the  printer's  affidavit  of 
publication  annexed. 

It  is  only  by  inference  from  the  words  "like  notice"  that 
we  can  gather  that  the  posted  notices  specified  the  hour  of  sale. 
Again,  the  return  on  the  last  execution  shows  that  duplicate 
certificates  of  this  sale  were  made  and  delivered  on  August  9, 
1906.  No  other  proof  of  the  form,  contents,  or  date  of  these 
certificates  of  sheriff's  sale  was  before  the  court.  An  affidavit 
showed  that  Day  paid  the  amount  of  his  bid  on  the  day  of  sale, 
but  the  sale  was  not  consummated  imtil  this  certificate  of  sale 
was  executed  and  delivered  to  the  purchaser.  Briscoe  v.  • 
York,  53  111.  484.  The  deed  was  issued  to  the  purchaser 
within  fifteen  months  from  August  9,  1906.  This  was  an  ir- 
regularity. 

A  line  of  precedents  on  this  subject  is  that  represented  by 
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Schroeder  v.  Young,  161  U.  S.  334,  16  Sup.  Ct.  512.  These 
are  to  the  effect  that  gross  inadequacy  of  price,  lack  of  actual 
notice  or  knowledge  of  the  sale,  conjoined  with  some  irregu- 
larity in  the  proceedings,  are  sufficient  to  warrant  the  court  in 
setting  aside  the  sale.  This  has  been  the  course  of  decision 
in  our  state.  Grede  v.  Dannenfelser,  42  Wis.  78 ;  Collins  v. 
Smith,  75  Wis.  392,  44  N.  W.  510;  Phillips  v.  Hyland,  102 
Wis.  253,  78  N.  W.  431. 

We  think  this  is  a  case  where  gross  inadequacy  of  price, 
lack  of  actual  notice  or  knowledge  of  the  sale,  and  some  irreg- 
ularities conjoin  to  uphold  the  decision  of  the  court  below.  A 
point  is  made  that  the  circuit  court  should  not  have  proceeded 
to  set  aside  this  sale  and  sheriff's  deed  upon  affidavits  and  or- 
der to  show  cause,  but  should  have  required  the  plaintiff  to 
bring  an  action.  Our  statute  provides  that  in  the  case  of  a 
question  of  fact  arising  upon  such  hearing  the  question  may  be 
referred,  which  means  that  evidence  may  be  taken  and  wit- 
nesses examined.  Subd.  3,  sec.  2864,  Stats.  (1898).  No  re- 
quest was  made  to  have  this  done ;  consequently  that  right  on 
the  part  of  the  appellant  was  waived.  As  a  consequence  we 
think  there  was  no  error  prejudicial  to  the  appellant  Day  in 
this  proceeding. 

By  the  Court. — The  orders  of  the  circuit  court  are  affirmed 
upon  both  appeals,  with  costs  in  favor  of  the  respondent  Kis- 
singer  against  the  appellant  Zieger,  and  in  favor  of  the  re- 
spondent Zieger  and  against  the  appellant  Day. 
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Sanitas  Company,  Appellant,  vs.  Niezorawski,  Respondent. 

February  16--March  P,  1909. 

Foreign  corporations:  Doing  husinesB  in  this  state:  Pleading:  Find- 
ings of  fact:  Interstate  commerce:  Sales:  Liability  of  agenVs 
surety, 

L  In  an  action  upon  an  agent's  bond,  where  the  answer  denied  the 
corporate  existence  of  plaintiff  and  alleged  that  It  held  Itself 
out  to  be  a  foreign  corporation,  a  further  allegation  that  It  had 
transacted  business  In  this  state  under  the  contract  In  question 
in  violation  of  sec.  17701),  Stats.  (1S98),  did  not  show  that  the 
contract  was  void,  since  said  section  does  not  apply  to  cases  of 
mere  representation. 

2.  Defendant  might,  however,  prevail  upon  the  defense  so  attempted 
to  be  pleaded,  where  the  court  found  as  a  fact  that  plaintiff  was 
a  foreign  corporation,  and  such  finding  was  not  excepted  to. 

8.  Where  goods  are  sold  outright  by  a  foreign  corporation  to  a  so- 
called  agent  In  this  state  the  transaction  Is  Interstate  commerce, 
not  affected  by  sec.  17701),  Stats.  (1898),  but  as  to  any  Indebted- 
ness of  the  purchaser  on  such  sales  there  Is  no  liability  on  the 
part  of  the  surety  on  a  bond  conditioned  that  such  purchaser 
should  "well  and  truly  perform  the  duties  of  agent"  for  the  for- 
cljm  corporation,  and  pay  over  to  it  all  moneys  received  by  him 
"as  such  agent** 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty:  Oreen  T.  Williams,  Circuit  Judge.     Affirmed, 

One  Peter  J.  Temes  as  principal,  and  the  defendant  Niez- 
orawshi  as  surety,  executed  a  bond  to  the  plaintiff  in  the  penal 
sum  of  $200.  The  condition  of  the  bond  was  to  the  effect 
that  if  Temes,  his  heirs  or  personal  representatives,  should 
"well  and  truly  perform  the  duties  of  ag^nt  for  the  said  San- 
itai  Company,  and  pay  over  on  demand  all  moneys  received 
by"  him  "as  such  agent  to  said  Sanitas  Company,  all  without 
delay  or  fraud,"  the  obligation  should  be  void,  "otherwise  to 
be  and  remain  in  full  force." 

The  complaint  alleged  that  said  Temes  collected  for  the  ac- 
coimt  and  use  of  the  plaintiff,  for  merchandise  delivered  by 
the  plaintiff  to  him,  the  sum  of  $1,249.88,  and  that  said 
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Ternes  paid  plaintiff  on  such  account  $1,077.38,  which,  with 
other  credits  to  which  Temes  was  entitled,  left  a  balance  due 
of  $72.50,  for  which  judgment  is  demanded.  The  plaintiff 
further  alleged  that  said  Temes  died  prior  to  the  commence- 
ment of  the  action,  leaving  no  estate  of  any  kind  or  descrip- 
tion, and  that  plaintiff  was  a  foreign  corporation  organized 
imder  the  laws  of  Great  Britain. 

The  answer  denied  the  corporate  existence  of  the  plaintiff, 
admitted  the  execution  of  the  bond  and  that  Ternes  had  been 
agent  for  the  plaintiff,  transacting  business  in  Wisconsin,  and 
that  he  was  dead.  The  answer  then  alleged  that  at  the  time 
of  the  execution  of  the  bond  sued  upon  plaintiff  held  itself  out 
as  a  foreign  corporation  organized  and  existing  under  the  laws 
of  the  Kingdom  of  Great  Britain  and  has  ever  since  held  it- 
self out  to  be  such ;  that  its  principal  places  of  business  were 
then  and  now  are  the  cities  of  London  and  New  York;  that  it 
was  never  organized  under  the  laws  of  Wisconsin ;  that  it  had 
never  caused  to  be  filed  in  the  oflSce  of  the  secretary  of  state  of 
Wisconsin  a  duly  authenticated  copy,  or  any  copy,  of  its  char- 
ter or  articles  of  incorporation;  that  said  contract  affected  the 
personal  liability  of  plaintiff  and  related  to  property  within 
the  state  of  Wisconsin ;  that  plaintiff  had  transacted  business 
under  said  contract  with  the  said  Temes  for  a  number  of 
years ;  and  that  plaintiff  was  not  organized  as  a  corporation 
for  purposes  which  exempted  it  from  filing  a  certified  copy  of 
its  articles  with  the  secretary  of  state. 

The  court  found  that  the  surety  contract  involved  in  the  ac- 
tion was  made,  executed,  and  delivered  in  the  state  of  Wiscon- 
sin by  the  defendant  and  the  plaintiff,  and  that  the  plaintiff, 
at  the  times  mentioned  in  the  complaint,  transacted  business 
in  the  state  of  Wisconsin  and  had  properly  within  said  state, 
and  that  it  failed  to  comply  with  the  requirements  of  sec 
17706,  Stats.  (1898).  As  a  conclusion  of  law  the  court 
found  that  the  surety  contract  was  void  and  that  the  com- 
plaint should  be  dismissed. 
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The  only  material  evidence  offered  in  behalf  of  the  plaintiff 
was  to  the  effect  that  between  July  6,  1899,  and  August  29, 
1904,  the  plaintiff  sold  to  said  Temes  disinfectants  to  the- 
amount  of  $1,249.88  and  that  there  was  a  balance  due  and  ow- 
ing on  said  account,  over  and  above  payments  and  credits, 
amounting  to  $72.60.  The  material  evidence  offered  in  de- 
fendant's behalf  was  given  by  the  son  of  the  deceased  Temes, 
and  was  to  the  effect  that  plaintiff  shipped  goods  to  his  father,, 
that  they  were  delivered  at  his  house  in  barrels,  and  that  it 
was  his  practice  to  sell  the  contents  of  the  barrels  in  small 
lots,  although  in  the  case  of  a  couple  of  large  consumers  the 
goods  were  shipped  directly  to  them. 

The  plaintiff  appeals  from  the  judgment  dismissing  the 
complaint,  and  assigns  as  error  the  ruling  of  the  court  to  the 
effect  that  plaintiff  was  not  entitled  to  recover  under  sec^ 
17706,  Stats.  (1898). 

Harry  M,  Silber,  for  the  appellant. 

Casimir  Gonski,  for  the  respondent. 

Barnes,  J.  The  cause  of  action  against  the  defendant 
surety,  as  stated  in  the  complaint,  is  based  upon  the  refusal  of 
Temes  to  pay  over  to  the  plaintiff  moneys  collected  by  him  as^ 
agent.  The  allegations  of  the  complaint  fairly  show  liability 
on  the  part  of  the  defendant  because  of  a  breach  of  the  condi- 
tions of  the  bond  sued  on.  To  such  cause  of  action  the  de- 
fense was  attempted  to  be  interposed  that  plaintiff  transacted 
business  in  this  state  in  violation  of  sec.  17706,  Stats.  (1898), 
and  therefore  could  not  recover.  The  defense  was  not  well 
pleaded,  because  the  answer  denied  an  allegation  of  the  com- 
plaint setting  forth  that  the  plaintiff  was  a  foreign  corpora- 
tion, and  simply  alleged  that  plaintiff  held  itself  out  to  be 
such  a  corporation.  Sec.  17706  does  not  reach  cases  of  mere 
representation.  The  court  foimd  that  plaintiff  was  a  foreign 
corporation,  and  the  finding  was  not  excepted  to,  so  the  unac- 
coimtable  denial  of  the  answer  does  not  preclude  defendant 
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from  prevailing  on  the  defense  attempted  to  be  pleaded. 
There  was  evidence  offered  which  was  ample  to  show  that,  if 
the  defendant  was  in  fact  acting  as  the  agent  of  the  plaintiff, 
it  was  transacting  business  in  violation  of  sec.  1770&. 

The  answer  expressly  admitted  that  Temes  was  acting  as 
the  agent  of  the  plaintiff  and  did  not  deny  the  existence  of 
the  indebtedness.  Hence  there  was  no  necessity  for  proof  on 
-either  subject.  The  plaintiff,  desiring  no  doubt  to  obviate 
the  defense  attempted  to  be  interposed,  offered  proof  tending 
to  show  the  amount  of  the  balance  due,  and  also  tending  to 
show  that  the  relation  of  debtor  and  creditor  existed  between 
it  and  Temes,  instead  of  that  of  principal  and  agent.  This 
evidence  was  received  without  objection.  It  showed  plainly 
enough  that  Temes,  instead  of  handling  the  goods  shipped 
him  by  plaintiff  as  its  agent,  purchased  such  goods  outright. 
If  this  were  true,  the  business  transacted  between  the  parties 
was  interstate  commerce  pure  and  simple  and  there  was  no 
violation  of  sec.  17706  by  plaintiff.  The  bond,  however,  on 
which  suit  was  brought  restricted  the  liability  of  the  defend- 
ant to  obligations  incurred  by  Temes  as  agent,  and  did  not 
oover  indebtedness  such  as  was  proved  to  exist  by  the  evidence 
given  on  the  trial. 

The  circuit  court  disposed  of  the  case  upon  the  theory  that 
sec.  1770b  had  been  violated;  but,  whichever  view  is  taken, 
the  judgment  is  correct  and  therefore  should  be  aflirmed. 

By  the  Covrt. — Judgment  affirmed. 
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EosENBEBG,  Appellant,  vs.  McKinnet,  Respondent. 

February  16-^March  9,  1909 

Sales:  Fraud:  Election  to  affirm:  Conversion  of  personalty:  Evidence: 
Appeal:  Direction  of  judgment  "below. 

1.  Where  the  purchaser  of  corporate  stock,  after  discovery  of  a 

fraud  whereby  he  was  induced  to  make  the  contract  of  purchase, 
elects  to  receive  the  benefits  of  the  contract  instead  of  to  re- 
scind it,  he  is  liable',  notwithstanding  the  fraud,  for  the  agreed 
purchase  price. 

2.  Defendant's  affirmance,  after  full  knowledge  of  all  the  facts,  of 

his  contract  to  purchase  certain  corporate  stock  is  held  in  this 
case  to  be  so  conclusively  established  by  his  own  evidence  that 
on  reversal  of  a  judgment  entered  upon  a  verdict  in  his  favor 
the  supreme  court  does  not  order  a  new  trial,  but  directs  Judg- 
ment in  favor  of  the  plaintiff. 

3.  A  verdict  to  the  effect  that  plaintiff  had  wrongfully  converted 

to  his  own  use  corporate  stock  delivered  to  him  by  defendant  is 
held  to  be  sustained,  although  there  was  conflict  and  confusion 
in  the  evidence  as  to  the  agreement  under  which  it  was  deliv- 
ered and  as  to  plaintiff's  refusal  to  return  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obren  T.  Williams,  Circuit  Judge.     Reversed. 

Plaintiff  sued  on  a  note  dated  May  24,  1905,  due  in  120 
days,  for  $1,000,  which  was  duly  indorsed  to  him  and  of 
which  he  claimed  to  be  an  innocent  holder  for  value  in  due 
course.  Defendant  set  up  that  the  note  was  given  for  certain 
mining  stock  of  the  Standard  Lead  &  Zinc  Smelting  &  Min- 
ing Company,  for  which  he  was  induced  to  pay  $1,000  in 
money  and  to  give  his  four  $1,000  notes  by  fraudulent  rep- 
resentations of  one  Davidor,  an  oflScer  of  the  company.  The 
answer  also  set  up  by  way  of  coimterdaim  that  the  plaintiff 
was  indebted  to  him  for  certain  10,000  shares  of  the  stock  bo 
purchased  which  had  been  delivered  by  defendant  to  plaintiff 
and  retained  and  converted  by  the  latter.  The  jury  rendered 
a  verdict  for  defendant  on  the  plaintiff's  cause  of  action,  and 
also  for  the  defendant  upon  his  counterclaim  for  the  sum  of 
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$760  and  interest,  from  judgment  upon  which  verdict  the 
plaintiff  appeals. 

C.  H.  Hamilton,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Boden  dk  Beuscher, 
and  oral  argument  by  F.  X.  Boden. 

Dodge,  J.  1.  The  trial  and  tecord  in  this  case  were  con- 
fused and  amplified  by  a  tremendous  amount  of  utterly  irrel- 
evant testimony  and  evidence,  much  of  it  so  inadmissible  that 
it  was  an  abuse  to  occupy  the  court  therewith ;  but,  almost  in- 
cidentally, a  small  amount  of  undisputed  evidence,  mainly 
from  the  defendant  himself,  appears  in  the  record  which  we 
deem  wholly  conclusive  of  the  rights  of  the  parties  upon  the 
eause  of  action  presented  by  the  complaint.  The  cause  of  ac- 
tion is  on  a  note  given  for  part  of  the  purchase  price  of  a 
quantity  of  capital  stock.  The  defense  thereto  is  fraud  on  the 
part  of  the  taker  of  the  note  in  stating  to  the  maker  "that 
there  was  no  promotion  stock  in  the  company,  that  defendant 
should  be  elected  a  director,  and  that  all  the  other  directors 
had  paid  for  stock  which  they  held.*'  This  is  pleaded  as  a  de- 
fense and  as  a  reason  why  defendant  should  be  relieved  from 
his  contract  to  pay  for  the  stock.  It  is  tantamount,  of  course, 
to  rescission.  If  it  be  conceded  that  the  statements  were 
false,  were  originally  relied  on,  and  might  constitute  action- 
able fraud,  the  defendant,  when  he  discovered  the  falsity, 
■doubtless  had  a  right  of  election  to  promptly  rescind  and  de- 
mand release  from  his  promise  to  pay ;  but  he  equally  had  the 
option  to  retain  that  which  he  had  received,  thereby  affirming 
the  contract  with  the  accompanying  right  to  recover  such  dam- 
age as  he  had  suffered  by  reason  of  the  fraud.  It  is  estab- 
lished most  conclusively  by  defendant's  own  evidence  that  the 
falsity  of  any  of  these  statements  which  might  have  consti- 
tuted fraud  became  fully  known  to  him  very  shortly  after  the 
purchase  of  the  stock.  He  was  immediately  elected  a  di- 
rector. He  joined  in  a  confederacy  to  place  the  stock  of  him- 
self and  the  other  directors  in  the  hands  of  an  escrow  to  hold 
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the  same  out  of  the  market  in  order  to  facilitate  jobbing  its 
price.  He  had  full  access  to  the  books,  participated  actively 
in  the  examination  of  the  property  which  the  corporation  had 
received  as  a  consideration  for  the  issue  of  this  stock,  learned 
of  the  terms  under  which  one  half  of  the  stock  of  the  corpora- 
tion had  been  issued  to  the  seven  directors,  including  himself; 
flo  that,  if  it  met  the  definition  "promotion  stock,*'  he  knew  of 
the  fact,  and  he  himself  testified  that  he  learned  as  early  as 
July,  after  the  purchase,  that  the  whole  scheme  was  a  fraudu- 
lent conspiracy.  Meanwhile  he  continued  to  hold  all  rights 
gained  by  the  purchase.  He  availed  himself  of  the  oppor- 
tunity as  a  member  of  what  he  describes  as  a  fraudulent  con- 
spiracy to  manipulate  and  deal  in  what  small  amoimt  of  the 
stock  of  the  corporation  had  reached  the  general  market,  buy- 
ing and  selling  the  same  in  association  with  Davidor  in  an- 
ticipation of  the  effect  on  its  price  to  be  accomplished  by  ma- 
nipulation by  the  conspirators  of  the  other  stock  of  the  com- 
pany. In  September,  knowing  that  the  plaintiff  had  ao- 
•quired  ownership  of  this  note,  he  employed  or  requested  him 
to  secure  a  consent  by  the  other  directors  that  the  certificate 
for  his  stock  be  released  from  escrow  so  as  to  place  it  within 
his  own  control,  aild  in  consideration  of  their  consent  thereto 
and  his  receipt  of  the  certificate  he  executed  the  following  in- 
strument : 

"In  consideration  of  the  release  from  escrow  of  certificate 
No.  129  in  Standard  Lead  &  Zinc  Smelting  &  Mining  Com-  . 
pany  for  61,428  shares,  I  agree  to  forthwith  deliver  to  said 
<5ompany  a  certain  contract  for  the  acquisition  by  me  of 
71,428  shares  of  said  stock,  and  to  accept  said  61,428  and 
10,000  shares  heretofore  delivered,  in  full  satisfaction  of  said 
<jontract,  and  also  to  deliver  duplicate  escrow  agreement  in  my 
possession.  And  I  further  agree  that  said  stock  is  received 
by  me  in  full  satisfaction  of  the  payment  by  me  of  $5,000 
heretofore  made  by  me  for  said  stodc." 

From  these  facts,  which  are  undisputed,  no  conclusion  is 
possible  but  that  in  September  the  defendant  with  full  knowl- 
'Cdge  elected  to  receive  the  benefits  of  his  contract  instead  of 
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to  rescind  it.  He  himself  testifies  that  the  stock  was  salable 
at  that  time  on  the  market  for  three  or  four  times  as  much  as 
he  paid  for  it,  so  that  his  motive  to  so  elect  was  obvious.  In- 
deed, the  very  counterclaim  upon  which  defendant  recovered 
in  this  action  is  predicated  upon  his  ownership  of  10,000 
shares  of  said  stock,  which  ownership  results  alone  from  the 
existence  of  ^e  contract,  his  part  of  which  was  to  pay  this 
note  with  others.  The  denial  of  the  validity  of  the  note  sued 
on  is  wholly  inconsistent  with  such  action.  Van  Trott  v. 
Wiese,  36  Wis.  439 ;  Herman  v.  Gray,  79  Wis.  182,  48  N".  W. 
113;  Peerless  B.  Co.  v.  Conway,  79  Wis.  622,  48  N.  W.  854; 
Palmer  v.  Banfield,  86  Wis.  441,  56  K  W.  1090;  Smeesters 
V.  Schroeder,  123  Wis.  116,  101  K  W.  363;  Davis  v. 
Schmidt,  126  Wis.  461,  106  N".  W.  119;  Fox  v.  Wilkinson, 
133  Wis.  337,  342,  113  K  W.  669.  He  has  elected  to  affirm 
the  contract  by  taking  the  benefits  under  it,  and  must  there- 
fore perform  his  part  of  it;  i.  e.  pay  the  agreed  purchase 
price. 

2.  Upon  the  question  of  the  counterclaim  there  is  no  dis- 
pute that  the  plaintiff  received  from  the  defendant  a  certifi- 
cate for  10,000  shares  of  the  latter's  stock  The  plaintiff 
says  he  received  it  in  payment  for  his  services  in  obtaining  at 
defendant's  request  release  of  the  rest  of  his  stock  from  de- 
posit in  escrow.  Defendant  denies  the  making  of  any  such 
agreement  and  asserts  with  equal  positiveness  that  he  deliv- 
ered it  to  plaintiff  to  procure  retransfer  in  smaller  amounts 
convenient  for  sale  in  the  market.  Thus,  while  plaintiff  is  in 
some  measure  corroborated,  there  was  a  sufficient  conflict  of 
evidence  to  support  a  verdict  either  way  upon  the  terms  of  the 
contract  accompanying  the  delivery  of  the  stock  to  the  plaint- 
iff. His  refusal  to  return  it  to  defendant  is  also  supported 
by  some  evidence,  although  involved  in  some  measure  of  con- 
fusion. We  therefore  are  unable  to  convince  ourselves  that 
we  could  be  justified  in  reviewing  the  action  of  the  jury  upon 
this  subject.     We  find  none  of  the  other  assignments  of  error 
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in  any  wise  relevant  to  this  cause  of  action,  and  therefore  con- 
clude that  the  verdict  on  the  counterclaim  must  stand. 

The  defendant's  affirmance  of  his  contract  to  take  and  pay 
for  the  71,428  shares  of  stock  after  full  knowledge  of  all  of 
the  facts  is  so  conclusively  established  by  his  own  evidence 
that  we  cannot  think  that  a  new  trial  can  be  in  any  wise  neces- 
sary or  proper  within  the  meaning  of  sec.  3071,  Stats. 
(1898).  That  could  not  be  overcome  except  by  testimony  in 
defiance  of  defendant's  own  statements  and  admissions.  It 
would  but  open  the  door  to  perjury  to  submit  the  controversy 
to  trial  again.  Hay  v.  Baraboo,  127  Wis.  1,  105  K  W.  654. 
We  think  that  justice  requires  that  this  controversy  be  termi- 
nated, and  that  judgment  be  entered  in  accordance  with  the 
finding  of  the  jury  on  defendant's  counterclaim  and  with  the 
undisputed  facts  upon  the  plaintiff's  cause  of  action. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  plaintiff,  as 
of  July  8, 1907,  for  $264.58,  together  vdth  costs. 


GoETSOH,  Appellant,  vs.  International  Habvesteb  Com- 
PANT,  Kespondent 

iehniary  17— March  9, 1909. 

Master  and  servant:  Personal  injury:  Instruction  as  to  operation  of 
machine:  ContriJ>utory  negligence:  Direction  of  verdict. 

In  an  action  for  Injuries  to  an  employee  who,  while  operating  a 
boring  machine,  was  struck  by  a  rapidly  revolving  hand  crank 
which  he  had  permitted  to  remain  upon  the  crank  shaft  when 
he  applied  the  power,  direction  of  a  verdict  for  the  defendant 
is  held  to  have  been  proper,  It  being  established  beyond  dispute 
by  the  evidence  that  plaintiff  had  been  properly  Instructed  and 
knew  that  the  shaft  revolved  when  the  power  was  applied 
and  that  the  danger  from  the  revolving  crank  was  obvious. 

/     Kebwin,  J.,  dl8sent& 

Vol.  138-25 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  while  in  the  employ  of  the  defend- 
ant working  at  a  boring  machine.  The  negligence  alleged 
was  failure  to  instruct  and  incompetency  of  the  instructor. 
The  answer  denied  the  material  allegations  of  the  complaint 
After  the  evidence  was  in,  the  court  directed  a  verdict  for  de- 
fendant and  judgment  was  entered  accordingly,  from  which 
this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Ernst  von  Brie^en 
and  James  A.  Sheridan,  and  oral  argument  by  Mr.  Sheridan. 

For  the  respcmdent  there  was  a  brief  by  Charles  A.  Vilas, 
attorney,  and  Robert  N.  McMynn,  of  counsel,  and  oral  argu- 
ment by  Mr.  McMynn. 

Kebwin,  J.  It  is  insisted  by  plaintiff  that  the  defendant 
was  negligent  in  failing  to  instruct  the  plaintiff  and  in  fur- 
nishing an  incompetent  instructor,  and  that  the  plaintiff  did 
not  know  or  appreciate  the  danger,  and  that  these  questions 
were  questions  for  the  jury ;  while  on  the  part  of  the  defend- 
ant it  is  insisted  that  the  evidence  showed  as  matter  of  law 
that  there  was  no  negligence  on  the  part  of  the  defendant,  but 
that  the  plaintiff  was  guilty  of  negligence  which  proximately 
caused  his  injury. 

It  seems  to  be  conceded  that  the  description  of  the  machine 
in  question  set  out  in  the  plaintiff's  complaint  is  substantially 
correct.  This  machine  consisted  of  a  deep  box  bed  of  iron 
four  feet  wide,  nine  feet  long,  and  about  two  feet  six  inches 
hi^,  which  box  contained  a  shaft  and  bevel  gear  and  sup- 
ported a  table  upon  which  was  placed  the  iron  to  be  bored. 
On  each  end  of  the  machine  is  an  iron  framework,  one  for  the 
support  of  an  adjustable  spindle  head  which  works  the  cutting 
bar,  which  spindle  head  is  adjusted  either  by  power  or  by 
hand,  and  on  the  left  end  of  the  box  bed  is  a  lever  with  a 
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sprmg  clutch  ufied  in  adjusting  the  spindle  head.  The  lever 
bar  or  spring  clutch  is  connected  with  the  machinery  in  the 
interior  of  the  bca  and  is  used  in  elevating  or  lowering  the 
spindle  head  by  power.  This  lever  is  shifted  from  the  center 
hole  to  the  one  above  when  elevating  the  spindle  head,  and  to 
the  hole  below  when  lowering  it,  the  spring  clutch  dropping 
into  either  hole  as  required.  On  the  left  end  and  in  front  of 
the  box  bed  and  one  and  a  half  feet  from  the  base  line  of  said 
box  is  the  ^id  of  a  shaft  which  carries  a  hand  crank  about 
thirteen  inches  in  length,  which  when  on  the  shaft  extends  out 
about  six  inches.  This  shaft  is  connected  with  titie  machin- 
ery used  for  elevating  and  lowering  the  spindle  head.  The 
crank  is  used  upon  this  shaft  when  slight  adjustments  of  the 
cutting  bar  are  made.  The  shaft  is  so  adjusted  to  the  ma- 
chinery on  the  inside  of  the  box  that  it  is  disconnected  when 
the  clutch  is  in  the  center  hole  and  revolves  very  rapidly  when 
it  is  in  the  upper  or  lower  hole  and  the  power  applied.  The 
plaintiff  had  been  at  work  on  this  machine  about  two  and  one- 
half  days.  In  doing  the  work  of  applying  the  power  to  ele- 
vate or  lower  the  cutting  bar  it  was  necessary  to  stand  in  front 
of  the  crank  shaft  Immediately  above  the  crank  shaft  was 
a  lever  used  to  start  the  machine  when  elevating  the  cutting 
bar.  At  the  time  of  the  injury,  plaintiff,  in  applying  the 
power  for  the  purpose  of  raising  the  cutting  bar,  was  in  such 
position  that  the  crank,  being  upon  the  shaft  when  the  power 
was  applied,  revolved  with  great  rapidity  and  struck  him, 
causing  the  injury  complained  of ;  so  it  appears  that  the  in- 
jury was  caused  by  permitting  the  crank  to  remain  upon  the 
shaft  while  plaintiff  was  adjusting  the  cutting  bar.  The  op- 
eration of  raising  and  lowering  the  cutting  bar  was  for  the 
purpose  of  removing  the  finished  piece  and  placing  another  in 
the  machine  to  be  bored  or  milled.  When  plaintiff  began  his 
work  defendant  furnished  one  Janzen  to  instruct  him,  and 
Janzen  spent  several  hours  showing  plaintiff  how  to  operate 
the  machine,  and  went  through  the  process  of  putting  in,  fin- 
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ishing,  and  taking  out  at  least  two  pieces  of  casting  which  in- 
volved the  entire  operation  necessary.  Janzen  testified  that 
he  instructed  plaintiff  that  the  crank  must  be  taken  off  and 
laid  aside  when  not  in  use,  and  that  he  did  so  in  giving  him  in- 
structions. Plaintiff  was  thirty-five  years  of  age,  a  boxmaker 
by  trade,  a  man  of  at  least  average  intelligence,  had  worked 
some  on  a  farm,  and  also  on  a  lathe  for  a  street  car  company. 
Respecting  the  incompetency  of  the  instructor,  Janzen,  lit- 
tle need  be  said.  While  it  is  true  he  was  not  very  familiar 
with  the  details  of  title  machine,  it  is  also  clear  from  the  evi- 
dence that  he  was  perfectly  familiar  with  its  operation  so  far 
as  such  operation  had  any  connection  with  the  injury  in  ques- 
tion. The  only  complaint  of  failure  to  instruct  is  with  refer- 
ence to  the  removal  of  the  crank  or  warning  to  the  plaintiff 
that  it  was  dangerous  or  would  revolve  rapidly  when  the 
power  was  applied  to  raise  or  lower  the  cutting  bar.  The  po- 
sition of  the  plaintiff  when  operating  was  directly  in  front  of 
the  crank  shaft,  and,  while  he  denies  he  was  instructed  to  take 
it  off  or  was  informed  that  it  was  dangerous  to  leave  it  on 
while  the  power  was  being  applied,  he  admits  that  he  did  take 
it  off  every  time  he  operated  the  machine  before  the  time  of 
injury,  but  claims  he  did  so  because  it  was  in  his  way  and  not 
because  he  knew  it  was  dangerous  to  leave  it  on.  He  testified 
that  he  finished  ten  or  eleven  jobs  before  the  injury ;  that  the 
crank  stood  out  about  six  or  eight  inches ;  that  he  did  not  take 
it  off  the  last  time  because  he  did  not  see  it;  that  it  must  have 
hung  down.  It  also  appears  from  the  evidence  that  when  he 
was  operating  under  the  instruction  of  Janzen  he  took  off  the 
crank.     The  plaintiff  testified- 

"I  watched  Janzen  as  much  as  I  could  when  he  showed  me 
how  to  work  the  machine,  and  did  just  as  he  showed  me,  and 
each  time  that  I  did  a  piece  of  work  after  the  first  two  I  did 
it  in  the  way  Janzen  had  shown  me.  I  took  off  the  crank 
each  time  because  it  was  in  the  way — stood  out  It  was  hand- 
ier for  the  operator  who  worked  at  the  machine  to  go  around 
the  machine.  It  stood  out  about  six  or  eight  inches.  I  no- 
ticed from  the  beginning  that  it  was  in  the  way.     I  took  off 
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the  crank  every  time  until  the  last  time.  I  did  not  take  it  off 
the  last  time  because  I  did  not  see  it.  It  must  have  himg 
down  that  I  did  not  see  it.  The  ten  or  eleven  different  jobs 
that  I  did  were  all  bored  alike.  I  don't  know  whether  they 
were  the  same,  but  I  bored  them  all  alike,  and  they  were  put 
on  just  the  same  as  the  one  Janzen  first  showed  me.'* 

He  admitted  that  after  the  injury  he  said,  "Why  didnH  I 
take  off  that  crank  f  *'  There  is  also  evidence  that  he  stated 
after  the  injury  that  he  got  hurt  because  he  forgot  to  take  off 
the  crank.  He  does  not  deny  this,  but  says  that  he  does  not 
remember  whether  he  made  such  statement  or  not.  On  the 
other  hand,  he  denies  that  anybody  ever  told  him  to  take  off 
the  crank,  or  that  he  ever  saw  Janzen  or  any  one  else  take  it 
off,  or  that  he  knew  the  crank  shaft  revolved  when  the  power 
was  applied. 

It  appears  from  the  evidence  that  during  the  forenoon,  or 
the  greater  part  of  it,  while  Janzen  was  instructing  him,  all 
the  movements  necessary  in  operating  the  machine  were  gone 
through  with  in  the  presence  of  the  plaintiff,  and  at  least  two 
or  three  castings  completed,  after  which  plaintiff  admitted  he 
imderstood  the  operation  of  the  machine.  In  view  of  the  fact 
that  the  crank  and  shaft  were  in  plain  view  and  operated 
while  plaintiff  was  receiving  instructions,  and  his  own  testi- 
mony with  reference  to  taking  off  the  crank  at  all  times  prior 
to  the  time  of  injury,  and  his  statement  that  in  managing  and 
operating  the  machine  he  strictly  followed  the  instructions  of 
Janzen,  it  is  considered  by  the  court  that  it  is  established  be- 
yond practical  dispute  that  plaintiff  was  instructed  as  testi- 
fied to  by  Janzen,  and  knew  the  crank  shaft  revolved  when 
the  power  was  applied  but  forgot  to  remove  the  crank.  Upon 
the  evidence,  the  principal  material  part  of  which  has  been 
heretofore  referred  to,  the  court  is  of  the  opinion  that  the 
court  below  was  right  in  directing  a  verdict  for  defendant, 
and,  especially  in  view  of  the  deference  due  to  the  lower  court 
upon  the  subject,  its  ruling  in  that  regard  should  not  be  dis- 
turbed. 

The  main  argument  of  counsel  for  appellant  is  that  plaint- 
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iff  was  not  warned  of  the  particular  danger,  and  that  although 
it  he  admitted  that  he  was  instructed  to  take  off  the  crank 
when  applying  the  power  to  raise  or  lower  the  bar,  still  he 
ought  to  have  been  warned  of  the  danger  of  not  taking  off  the 
crank,  namely,  that  the  crank  shaft  would  revolve  with  great 
rapidity  when  the  power  was  applied  to  raise  or  lower  the 
bar.  If  plaintiff  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  the  crank  shaft  would  revolve  rap- 
idly when  the  power  was  applied,  then  it  seems  clear  that  he 
was  apprised  of  the  danger,  because  the  danger  of  being  struck 
by  the  rapidly  revolving  crank  when  he  was  in  close  proxim- 
ity to  it  in  operating  the  lever  was  perfectly  apparent,  and  no 
further  instruction  in  that  regard  was  necessary. 

In  the  foregoing  opinion  I  have  endeavored  to  state  the 
views  of  the  court.  My  individual  opinion  is  that  the  case 
should  have  been  sent  to  the  jury  on  the  questions  of  suflB- 
ciency  of  instructions,  failure  to  warn,  and  contributory  n^- 
ligence  of  plaintiff. 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed. 


Ellinger,  Appellant,  vs.  Equitable  Life  Assurance  So- 
ciety OF  THE  United  States,  Respondent. 

Fe\>ruary  17— March  9, 1909. 

Discovery:  Examination  of  adverse  party  "before  ieme  joined:  Discre- 
tion: Unnecessary  examination:  Life  insurance:  Apportionment 
of  surplus^  etc.,  to  semi-tontine  policy:  Pleading, 

1.  If  a  party  is  entitled  to  the  examination  authorlBed  by  sec  4096, 

Stats.  (Sopp.  1906),  to  enable  him  to  plead,  it  should  be  aUowed 
without  reference  to  hia  ulterior  motiyes,  his  good  faith  or  bad 
faith;  the  court  having  ample  power  to  protect  the  opposite 
party  against  unnecessary  or  improper  examination. 

2.  The  affidavit  of  the  party  seeking  such  examination  is  not  con- 

clusive upon  the  trial  court  as  to  the  matters  necessary  to  en- 
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able  him  to  plead;  and  such  court  may  in  its  discretion  limit 
the  subjects  to  which  the  examination  shall  extend  or  may 
forbid  the  examination  entirely,  and  its  decision  will  not  be 
disturbed  unless  there  was  an  abuse  of  discretion. 

3.  In  an  action  to  recover  the  amount  due  on  a  matured  semi-tontine 

life  Insurance  policy,  including  the  surplus  or  profits  which 
should  equitably  be  apportioned  thereto,  plaintiff  sought  to  ex- 
amine defendant's  actuary,  under  sec.  4096,  Stats.  (Supp.  1906), 
in  order  to  enable  plaintiff  to  plead.  It  appearing  from  plaint- 
iffs affidavit  that  he  had  had  inspection  of  defendant's  books 
showing  the  whole  number  of  such  policies  issued,  the  amount 
and  items  thereof,  the  total  premiums,  the  forfeitures  by  lapse^ 
and  the  total  payments  of  expenses  and  benefits,  it  is  held  that 
the  proposed  examination  is  unnecessary,  since  plaintiff  has 
sufficient  information  to  enable  him  to  frame  his  complaint, 
claiming  a  specific  sum. 

4.  The  plaintiff  in  such  case  may,  if  he  so  elect,  plead  by  claiming 

an  Indeterminate  or  indefinite  sum  approximating  a  stated 
amooat,  and  cast  the  burden  upon  the  defendant  to  account  for 
the  surplus  and  profits  promised  by  the  contract  of  insurance. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Wakben  D.  Takrant,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  staying  and  restraining  a  pro- 
ceeding by  the  plaintiff  to  examine  the  defendant's  actuary  be- 
fore issue  joined,  under  sec.  4096,  Stats.  (1898),  as  amended 
by  ch.  29,  Laws  of  1899,  and  ch.  244,  Laws  of  1901. 

For  the  appellant  there  was  a  brief  by  Kronshage,  McOov- 
em,  Gojf,  Fritz  &  Hannan,  attorneys,  and  Arthur  F.  Belitz, 
of  counsel,  and  oral  argument  by  Theodore  Kronshage. 

Among  other  references  upon  the  part  of  the  appellant  were 
the  following:  Sec.  4183,  Stats.  (1898);  Schmidt  v.  Mena- 
sha  W.  W.  Co.  92  Wis.  529,  66  N.  W.  695 ;  State  v.  Baetz,  86 
Wis.  29,  56  X.  W.  329 ;  Williams  M.  &  B.  Co.  v.  Baynor,  38 
Wis.  lZ2]Phipps  V.  Wis.  Cent.  B.  Co.  133  Wis.  153,  113  K 
W.  456;  sec.  4186,  Stats.  (1898);  Winner  v.  Bauman,  28 
Wis.  563 ;  Nichols  v.  McGeoch,  78  Wis.  360,  47  JST.  W.  372 ; 
Bichards  v.  Allis,  82  Wis.  509,  52  K  W.  593. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanders, 
Bottum  &  Faiisett,  and  oral  argument  by  C.  F.  Fawsett, 
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Timlin,  J.  This  cause  was  before  the  court  in  125  Wis. 
643,  104  N.  W.  811,  where,  in  a  proceeding  by  the  plaintiff 
under  sec.  4183,  Stats.  (1898),  to  obtain  inspection  and 
copies  of  books,  papers,  and  documents,  the  defendant  was  al- 
lowed to  examine  the  plaintiff  under  sec.  4096,  Stats.  (1898), 
as  amended  by  ch.  39,  Laws  of  1899,  and  ch.  244,  Laws  of 
1901.  Again  in  132  Wis.  259,  111  K  W.  667,  where  the 
plaintiff  was  permitted  to  proceed  to  obtain  an  inspection  and 
copies.  Having  procured  such  inspection  and  copies,  the 
plaintiff  sought  to  examine  the  defendant's  actuary  by  oral 
examination  under  sec.  4096,  Stats.  (1898),  in  order  to  en- 
able the  plaintiff  to  plead.  The  circuit  court,  as  stated,  re- 
strained and  in  effect  forbade  this  examination  by  the  order 
appealed  from.  This  order  was  made  upon  the  aflSdavit  made 
and  served  with  the  notice  of  the  proposed  examination  re- 
quired by  sec.  4096,  Stats.  (1898),  and  other  aflSdavits  in  aid 
and  opposed  and  recited  in  the  order.  It  is  claimed  on  the 
part  of  the  respondent  that  these  aflSdavits  and  papers  taken 
together  show  that  the  proposed  examination  was  not  applied 
for  in  good  faith  and  was  merely  vexatious,  but  we  do  not  find 
it  necessary  to  pass  on  that  question.  AU  lawsuits  are  some- 
what vexatious,  and  we  do  not  approve  of  the  practice  of  in- 
jecting a  claim  or  issue  of  this  kind  into  the  special  proceed- 
ings and  thus  multiplying  the  issues.  If  the  plaintiff  is  en- 
titled to  the  examination  to  enable  him  to  plead,  it  should  be 
allowed  without  reference  to  his  ulterior  motives,  his  good 
faith  or  bad  faith.  Sec.  4096,  Stats.  (1898),  as  construed  by 
this  court,  affords  ample  protection  against  unnecessary  or 
improper  examination  without  recourse  to  such  recrimination. 

In  Badger  B.  Mfg.  Co.  v.  Daly,  137  Wis.  601,  119  If.  W. 
328,  it  was  decided  that  the  statement  in  the  aflSdavit  of  the 
party  seeking  examination  that  the  matters  sought  to, be  dis- 
closed are  necessary  to  enable  him  to  plead  is  not  conclusive 
upon  the  circuit  court,  and  that  that  court  may  in  its  discre- 
tion limit  the  examination  so  as  to  exclude  even  relevant  mat- 
tor  if  such  matter  does  not  appear  to  be  necessary  to  enable 
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the  party  to  plead,  or  if  for  any  other  reason  recognized  by 
law  it  would  be  improper  for  the  plaintiff  at  that  stage  in  the 
action  to  proceed  with  the  examination.  In  the  case  last  cited 
the  order  forbade  any  part  of  the  proposed  examination,  and 
under  the  authority  of  that  case  the  order  in  the  instant  case 
cannot  be  reversed  imless  there  appears  to  have  been  an  abuse 
of  discretion  on  the  part  of  the  circuit  court. 

From  the  affidavit  of  the  plaintiff  made  for  the  purpose  of 
procuring  the  examination  in  question  it  appeared  that  he 
teld  a  twenty-year  semi-tontine  life  insurance  policy  La  the 
defendant  company  dated  March  11,  1884,  which  matured 
March  10, 1904,  a  copy  of  which  was  annexed  to  the  affidavit. 
To  induce  the  plaintiff  to  enter  into  said  contract  the  def end- 
-ant  made  certain  false  and  fraudulent  representations  with 
reference  to  the  amount  which  plaintiff  would  receive  at  the 
-end  of  the  tontine  period.  This  amount  the  defendant  re- 
fused to  pay  at  the  end  of  said  period,  and  instead  offered  an 
Amount  of  $9,122.70,  which  is  less  than  the  plaintiff  is  justly 
-entitled  to.  The  tontine  dividend  period  for  the  policy  as 
stipulated  therein  was  to  expire  March  10,  1904.  No  divi- 
dend was  to  be  allowed  or  paid  on  the  policy  unless  the  as- 
sured survived  the  tontine  period  and  the  policy  was  then  in 
force;  and,  further: 

"That  all  surplus  or  profits  derived  from  such  policies  on 
the  semi-tontine  plan  as  shall  not  be  in  force  at  the  date  of  the 
completion  of  their  respective  tontine  dividend  periods  shall 
be  apportioned  equitably  among  such  policies  as  shall  com- 
plete their  tontine  dividend  periods.'* 

This  is  quite  vague,  and  from  its  words  alone  it  would  be 
Kjuite  difficult  to  say  whether  the  surplus  or  profits  from  all 
semi-tontine  policies  outstanding  on  March  11,  1884,  and 
thereafter  written  up  to  March  9,  1904,  and  not  in  force 
March  10,  1904,  should  be  applied  on  this  policy,  or  whether 
the  semi-tontine  policies  therein  referred  to  were  only  those 
of  a  class  having  the  same  tontine  period,  or  a  class  maturing 
at  some  date  or  between  some  dates  not  specified,  or  it  might 
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refer  to  policies  of  this  kind  written  at  a  date  or  between  some 
dates  not  specified.  The  amount  of  surplus  or  profit  to  be- 
apportioned  in  any  ease  would  be  a  matter  particularly  within 
the  knowledge  of  the  defendant  and  not  within  the  knowl- 
edge of  the  plaintiff.  But  in  his  affidavit  made  for  the  pur- 
pose of  obtaining  the  examination  the  plaintiff  discloses: 
(1)  That  he  has  had  inspection  of  the  books  of  the  de- 
fendant. (2)  That  defendant  b^an  writing  these  semi- 
tontine  policies  in  1882  and  discontinued  writing  them  in 
1899,  and  that  their  tontine  periods  were  ten,  fifteai,  and 
twenty  years.  (3)  These  policies  were  upon  defendant's 
books  separated  into  three  classes  corresponding  to  the  tontine- 
periods  mentioned,  and  further  classified  with  reference  ta 
their  year  of  issue.  (4)  This  was  kept  up  on  said  books 
imtil  shortly  before  1892,  the  time  of  maturity  of  the  earliest 
policies  of  the  ten-year  class,  when  the  mode  of  bookkeeping 
was  changed,  and  the  accumulation  summaries  of  all  classes 
of  policies  were  merged  and  consolidated  upon  the  books  and 
the  defendant  estimated  or  assumed  an  hypothetical  amount 
of  surplus  and  profits,  out  of  which  and  according  to  which, 
settlements  were  made  and  surplus  and  profits  paid  upon  ma- 
turing semi-tontine  policies.  (5)  These  books  do  not  dis- 
close to  plaintiff  facts  or  information  sufficient  to  determine- 
whether  this  is  an  equitable  apportionment  of  the  surplus  or 
profits  and  so  enable  him  to  frame  his  complaint. 

Eight  here  we  must  differ  with  appellant.  If  this  does  not 
furnish  him  sufficient  information  to  enable  him  to  plead,  it 
is  hard  to  say  what  would  do  so.  There  is  no  suggestion  that 
the  books  are  false  or  forged.  He  has  the  written  contract^ 
the  whole  number  of  policies  issued,  the  amount  thereof,  the- 
items  making  up  this,  the  total  premiums,  the  forfeitures  by 
lapse,  and  the  total  payments  of  expenses  and  benefits.  That 
the  items  are  numerous  or  the  totals  vast  can  make  no  differ- 
ence where  the  data  are  present,  the  system  is  apparent,  and 
the  work  of  footing  is  done.     Whether  or  not  the  mode  of 
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computation  of  surplus  and  profits  based  on  these  data  and 
employed  by  defendant  is  wrong  is  a  question  arising  upon 
the  merits,  but  not  necessary  to  enable  the  plaintiff  to  plead. 
It  involves  the  whole  merits  of  the  controven^,  and  these 
questions  are  not  before  the  court  at  this  stage  of  the  litiga- 
tion. 

To  the  foregoing  averments  the  plaintiff  adds  in  his  affi- 
davit: 

"That  notwithstanding  the  defendant  in  the  year  1892  and 
from  year  to  year  thereafter  continued  to  compute  reserve 
values  and  to  apportion  surplus  and  profits  on  the  merger  ba- 
sis and.  hypothetical  or  estimated  fund  adopted  in  1892,  it 
continued  to  enter  and  carry  in  its  original  records  separate 
accounts  and  data  for  each  class  and  year  of  said  semi-tontine 
policies  in  the  same  manner  as  it  had  done  at  all  times  prior  to. 
the  year  1892.'^ 

The  object  in  presenting  this  is  not  apparent.  Its  effect 
would  be  to  enable  appellant  to  make  a  computation  of  the 
amount  due  upon  his  policy  upon  various  bases  of  computa- 
tion, or  to  show  that  the  defendant  placed  a  certain  construc- 
tion upon  this  policy.  Other  averments  in  the  affidavit  need 
not  be  mentioned,  but  we  may  say  in  passing  that  all  entries., 
charges,  expenses,  or  payments  appearing  upon  said  books 
which  the  plaintiff  knows  or  believes  to  be  mistaken  or  wrong 
may  be  rejected  by  him  in  making  his  claim  in  the  complaint. 
Hence  the  presence  of  such  averments  as  these  in  the  affidavit 
does  not  strengthen  it.  We  must  hold  that,  upon  the  face  of 
the  affidavit  presented  by  the  plaintiff,  he  shows  that  he  has 
possession  of  all  the  data  necessary  for  him  to  plead,  claiming 
a  specific  sum  in  his  complaint  On  the  other  hand,  the  na- 
ture of  the  contract  of  insurance  disclosed  by  the  affidavit  is 
such  that  the  plaintiff  may,  if  he  so  elect,  plead  by  claiming 
an  indeterminate  or  indefinite  sum  approximating  a  stated 
amount  and  cast  the  burden  upon  the  defendant  to  account 
for  the  surplus  and  profits  promised  by  the  contract  of  insur- 
ance.    North  Side  L.  &  B.  8oc.  v.  Ndkielski,  127  Wis.  539,. 
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644,  106  N.  W.  1097;  Somervaill  v.  McDermott,  116  Wis. 
604,  93  N.  W,  653;  Meyer  v.  OaHhwaite,  92  Wis.  571,  66 
N.  W.  704;  Schwickerath  v.  Lohen,  48  Wis.  599,  4  N.  W. 
806 ;  Joy  v.  Walker,  29  Vt.  267. 

The  conclusion  of  the  affiant  to  the  effect  that  the  informa- 
tion sought  is  necessary  to  enable  him  to  make  his  complaint 
is  not  binding  upon  the  circuit  court,  and  in  this  case  we  think 
it  is  affirmatively  shown  that  the  examination  sought  is  not 
necessary  to  enable  the  plaintiff  to  frame  a  complaint,  but 
goes  to  the  detail  evidence  perhaps  relevant  upon  a  trial  for 
the  purpose  of  impeaching  the  adjustment  of  surplus  and 
profits  to  this  policy  made  by  the  defendant,  if  perchance  de- 
fendant should  answer  as  apparently  anticipated  by  the 
plaiAtiff. 

Upon  the  authority  of  Badger  B.  Mfg.  Co.  v.  Daly,  137 
Wis.  601,  119  N.  W.  328,  the  order  appealed  from  must  be 
affirmed. 

By  the  Court. — ^The  order  of  the  circuit  court  is  affirmed. 


Piotrowski,  Appellant,  vs.   Czerwinski  and  others.  Re- 
spondents. 

February  11 — March  P,  1909, 

Setoff:  Equitable  counterclaim  against  claim  of  nonresident  insolvent 

1.  A  court  of  equity  will  permit  an  equitable  setoff  when  justice  re- 

quires It,  even  in  a  case  not  coming  within  the  statute  of  set- 
offs. 

2.  In  an  action  upon  promissory  notes,  of  which  the  plaintiff  was 

not  a  bona  fide  holder,  It  appeared  that  the  payee,  who  was  the 
real  party  In  interest,  was  a  nonresident,  was  insolvent,  and 
was  Indebted  to  the  several  defendants,  residents  of  this  state, 
in  sums  exceeding  the  amount  of  the  notes  sued  on,  and  that 
if  they  could  not  set  off  such  debts  due  from  him  they  must  lose 
them  altogether.  Held,  that  the  court  properly  allowed  such 
debts  to  be  set  ofT  as  equitable  counterclaims  In  the  action. 
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[3.  Whether,  the  indehtedness  of  defendants  on  the  notes  helng  joint, 
and  the  Indebtedness  of  the  payee  being  to  them  severally,  the 
latter  would  constitute  legal  counterclaims.  Is  not  determined.] 

4.  Any  one  of  the  defendants  in  such  case  might  set  off  his  entire 

claim  against  that  of  the  plaintiff  in  order  to  reduce  the  amount 
he  might  be  called  upon  to  pay  upon  an  execution. 

5.  The  offsetting  of  such  claims  would  bar  defendants  from  there- 

after maintaining  an  action  against  the  payee  of  the  notes  in 
suit  upon  the  claim  so  offset 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  AVabben  D.  Takbant,  Circuit  Judge.     Affirmed. 

The  court  found  that  on  October  4,  1904,  the  defendants 
executed  and  delivered  to  Ignatz  Kowalski  their  promissory 
note  for  $275,  which  became  due  January  2,  1905,  and  that 
on  the  same  date  they  executed  another  note  for  a  like  sum, 
which  became  due  March  2,  1905,  and  that  the  consideration 
for  which  said  notes  were  given  to  said  Kowalski  was  an  in- 
debtedness due  him  from  the  Polish  Publishing  Company,  a 
corporation  in  which  the  defendants  were  interested,  and  that 
said  defendants  were  not  jointly  indebted  to  said  Kowalski 
at  the  time  said  notes  were  given ;  that  at  the  time  the  notes 
were  executed  all  of  the  parties  resided  at  Milwaukee,  Wis- 
consin, but  that  about  a  month  thereafter  said  Kowalski  re- 
moved to  the  city  of  Chicago,  and  ever  since  has  been  and 
still  is  a  resident  of  the  state  of  Illinois ;  that  the  plaintiff  is 
an  attorney  at  Jaw  residing  in  Chicago,  and  that  he  purchased 
the  note  first  maturing  after  it  became  due,  and  purchased  the 
second  of  said  notes  before  the  same  became  due,  but  took  the 
same  with  full  knowledge  and  notice  of  all  equities  existing 
between  said  Kowalski  and  the  defendants;  that  said  Ko- 
walski commenced  an  action  on  the  note  due  January  2, 1905, 
and  that  the  same  was  dismissed  because  of  his  failure  to  com- 
ply with  an  order  requiring  him  to  file  security  for  costs,  and 
judgment  for  costs  amounting  to  $32.20  was  recovered  against 
him  in  said  action ;  that  prior  to  the  date  of  the  execution  and 
delivery  of  said  notes  said  Kowalski  was  indebted  to  the  de- 
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fendant  Stanley  E.  Czerwinski  in  the  sum  of  $102.23,  to- 
gether with  interest  thereon,  and  to  the  defendant  Albert  H. 
Czerwinski  in  the  sum  of  $171.75,  with  interest,  and  to  the 
defendant  Max  Dominski  in  the  sum  of  $311,  and  to  the  de- 
fendant John  Gavnn  in  the  sum  of  $112.95;  that  said  Ko- 
waMi  is  now,  and  ever  since  the  maturing  of  each  of  said 
notes  has  been,  insolvent;  that  the  plaintiff  is  not  and  was  not 
a  horui  fide  holder  of  either  of  said  notes,  and  that  said  Ko- 
walski  is  the  real  and  sole  owner  of  the  same ;  that  plaintiff  is 
only  interested  therein  as  attorney  for  Kowalski ;  that  plaint- 
iff paid  not  more  than  the  sum  of  $100  for  the  note  first  ma- 
turing, and  not  to  exceed  $150  on  the  second  of  said  notes. 

As  conclusions  of  law  the  court  found  that  the  sums  due  to 
the  several  defendants  from  said  Kowalski  constituted  equita- 
ble counterclaims  of  said  defendants  against  any  sum  found 
to  be  due  upon  the  notes  in  suit,  and  that  the  defendants  were 
entitled  to  judgment  dismissing  the  complaint. 

No  bill  of  exceptions  was  settled  in  the  case,  so  that  the 
findings  of  the  court  are  verities.  The  error  assigned  is  that 
the  findings  of  fact  do  not  support  the  conclusions  of  law  and 
the  judgment  entered  thereon. 

For  the  appellant  there  was  a  brief  by  Marhham  &  SchoeVr 
hopf,  and  oral  argument  by  Henry  SchodUcopf. 

For  the  respondents  there  was  a  brief  by  Churchill,  Benr 
nett  &  CIvwrchill,  and  oral  argument  by  W.  H.  Churchill. 

Barnes,  J.  Under  the  findings  made  by  the  court  this  ac- 
tion might  well  have  been  dismissed  under  the  provisions  of 
sec.  2605,  Stats.  (1898),  because  not  brought  by  the  real 
party  in  interest  and  because  it  was  not  shown  that  the  plaint- 
iff came  within  any  of  the  exceptions  contained  in  the  statute. 

The  contention  of  the  appellant  is  that  the  findings  do  not 
support  the  judgment  From  them  it  appears  that  Kowalski 
is  a  nonresident;  that  he  is  insolvent;  that  he  honestly  owes 
the  defendants  sums  exceedinflr  the  amount  of  the  notes  sued 
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on ;  and  that  if  tbey  cannot  set  off  the  indebtednese  due  from 
him  against  ihe  plaintiff  they  must  lose  it  altogether, 

Subd.  3,  sec.  2656,  po^mdes  that,  where  a  plaintiff  is  a  non- 
lesident  of  the  state,  any  cause  of  action  arising  within  the 
«tate  and  existing  at  the  conmiencement  ef  the  action  may  be 
pleaded  as  a  counterclaim,  with  one  exception  not  material 
here.  Sec.  2606  provides  that,  in  case  of  an  assignment  of  a 
thing  in  action,  the  action  of  the  assignee  shall  be  without 
prejudice  to  any  setoff  or  other  defense  existing  at  the  time 
-or  before  notice  of  the  assignment  The  section  does  not  ap- 
ply to  a  negotiable  promissory  note  transferred  in  good  faith 
before  due.  Sec  4258  provides  the  cases  in  which  a  demand 
by  one  party  may  be  set  off  as  a  defense  in  whole  or  in  part 
to  the  demands  of  the  other.  If  the  action  or  counterclaim 
T)e  founded  upon  a  contract,  such  setoff  must  be  founded  on 
contract,  express  or  implied,  and  must  be  due  to  the  party  in 
"his  own  right,  and  must  have  existed  at  the  time  of  the  com- 
mencement of  the  action  and  must  have  then  belonged  to  the 
party  claiming  to  set  off  the  same. 

Subd.  5  of  the  section  reads : 

"If  the  action  or  counterclaim  be  founded  upon  a  contract, 
other  than  a  negotiable  promissory  note  or  bill  of  exchange, 
which  has  been  assigned  to  the  party  a  demand  existing 
against  such  party  or  any  assignor  of  such  contract,  at  the 
time  of  his  assignment  thereof  and  belonging  to  the  opposite 
party,  in  good  faith  before  notice  of  such  assignment,  may  be 
set  off  to  the  amount  otherwise  recoverable  upon  such  contract 
if  the  demand  be  such  as  might  have  been  set  off  against  the 
party  or  assignor  while  the  contract  belonged  to  him." 

Sec  4264  provides  that  setoff  shall  be  pleaded  as  a  coimter- 
claim. 

If  the  indebtedness  from  Kowalski  to  the  defendants  was 
:a  joint  indebtedness  due  them,  there  could  be  no  question 
about  the  right  of  the  defendants  to  set  the  same  up  as  a  coun- 
terclaim in  this  action.  There  is  authority  which  holds  that, 
mnder  statutes  permitting  setoffs   and  counterclaims  to  be 
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pleaded,  any  defendant  may  plead  any  proper  matter  that  is 
the  subject  of  setoff  or  counterclaim  in  reduction  of  damages- 
which  the  plaintiff  might  otherwise  be  entitled  to  recover, 
where  the  action  is  brought  on  a  joint  and  several  liability 
against  several  defendants.  Pomeroy,  Code  Rem.  (3d  ed.) 
§§  755,  761;  Wilson  v.  Exchange  Bank,  122  Ga.  495,  50  S. 
E.  357 ;  Attstin  v.  Feland,  8  Mo.  309;  Leach  v.  Lambeth,  14 
^rk.  6G8.  And  in  Powell  v.  Eogue,  8  B.  Mon.  443,  it  is 
held,  under  like  statutes,  that  one  of  several  defendants  sued 
upon  a  joint  note  may  set  off  a  demand  due  to  himself  from- 
the  plaintiff  against  the  demand  due  upon  the  joint  note.  In 
the  case  at  bar  the  trial  court  held  that  the  matter  set  up  in. 
the  answers  of  the  defendants  constituted  equitable  counter- 
claims, and  offset  the  amounts  due  thereon  against  the 
amounts  due  upon  the  notes.  The  indebtedness  of  the  de- 
fendants being  joint,  the  trial  court  was  evidently  of  the  opin- 
ion that  the  causes  of  action  set  forth  in  the  answers  of  the- 
defendants  did  not  constitute  legal  counterclaims* 

The  judgment  rendered  by  the  circuit  court  was  corrects 
The  payee  named  in  the  notes  was  a  nonresident  and  was  in- 
solvent. Assuming  that  the  defendants  could  not  counter- 
claim at  law,  it  was  within  the  province  of  a  court  of  equity,, 
and  it  was  entirely  proper  for  it,  to  afford  the  relief  granted 
against  the  insolvent  debtor.  Smith  v.  Dickinson,  100  Wis.. 
574,  578,  76  K  W.  766;  Pendleton  v.  Beyer,  94  Wis.  31,  68 
N.  W.  415 ;  Seligmann  v.  Heller  Bros.  C.  Co.  69  Wis.  410,. 
34  K  W.  232. 

"A  court  of  equity  will  permit  such  equitable  setoff  when- 
ever justice  requires  it,  even  in  a  case  hot  coming  within  the 
statute  of  setoffs.'*  Jones  v.  Pierdng,  85  Wis.  264,  268,  55 
N.  W.  413. 

It  was  also  within  the  right  of  any  of  the  defendants  to- 
set  off  his  entire  claim  against  that  of  the  plaintiff  in  order 
to  reduce  the  amount  he  might  be  called  upon  to  pay  in  the 
event  of  execution  being  issued  upon  the  judgment.     The- 
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offsetting  of  such  claims  against  the  plaintiff  in  this  action 
wonld  bar  the  defendants  from  thereafter  beginning  any  ac- 
tion against  Kowalski  upon  the  claim  so  offset. 
By  the  Court. — Judgment  affirmed. 


Estate  of  Leiseb:  Peebles  and  another,  Executors,  Ee- 
spondents,  vs.  Leiseb,  Executor,  Appellant 

February  17--March  9,  1909, 

ExectUora  and  administrators:  Claims  not  filed  within  time  limited: 
Allowance:  Mortgages:  Foreclosure:  Deficiency  judgment  against 
eaecutor. 

A  Judgment  for  deficiency  on  foreclosure  of  a  mortgage,  entered 
in  the  circuit  court  against  an  executor  as  such  and  ordering 
payment  out  of  the  estate  in  his  hands,  may  properly  be  allowed 
by  the  county  court  as  a  claim  against  the  estate,  although  not 
filed  as  such  until  after  the  expiration  of  the  time  limited  for 
the  filing  of  claims. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Laweence  W.  Haxsky,  Circuit  Judge.  Af- 
firmed. 

This  action  was  tried  in  the  court  below  upon  the  follow- 
ing stipulated  facts:  That  a  judgment  of  deficiency  in  the 
case  of  B.  E.  Pereles  in  his  lifetime  was  entered  upon  a  mortr 
gage  foreclosure  against  Isidor  Leiser  as  executor  of  the  es- 
tate of  Sarah  Leiser,  deceased,  of  $596.43  on  February  5, 
1902 ;  that  no  copy  of  the  note  or  claim  was  ever  filed  in  the 
probate  court  of  this  county  in  which  the  estate  was  then 
pending;  that  due  notice  to  creditors  had  been  previously 
given,  and  the  time  for  filing  claim  had  expired  before  bring- 
ing the  foreclosure  action;  that  a  foreclosure  action  was 
brought  upon  the  original  mortgage  and  the  property  sold  at 
sheriff's  sale,  in  which  Isidor  Leiser,  as  executor,  was  made 
Vol.  138  — 26 
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party  defendant;  that  no  appearance  was  made  in  that  action 
until  application  was  made  for  the  confirmation  of  the  sale 
and  report  of  sheriff,  which  application  was  made  for  a  defi- 
ciency judgment ;  that  at  that  time  Isidor  Leiser,  as  executor, 
appeared  by  his  attorney  in  the  circuit  court  of  this  county 
and  objected  to  the  entry  of  the  deficiency  judgment  for  the 
reason  that  no  claim  had  ever  been  filed  against  the  estate; 
that  an  appeal  was  taken  from  the  order  of  the  circuit  court 
directing  the  deficiency  judgment  against  the  estate,  which 
appeal  was  dismissed  in  the  supreme  court  for  the  reason  that 
it  was  not  taken  within  the  two  years  from  the  entry  of  the 
original  judgment  of  foreclosure ;  that  a  remittitur  was  filed 
in  the  circuit  court,  and  that  the  judgment  of  the  circuit  court 
for  deficiency  upon  the  filing  of  the  remittitur  from  the  su- 
preme court  was  filed  as  a  claim  in  the  probate  court  of  this 
county  against  the  estate  of  Sarah  Leiser,  deceased,  for  the 
sum  of  $596.43  and  interest;  that  this  judgment  was  filed  as 
a  claim  against  the  estate  long  after  the  expiration  [of  the 
time]  for  the  filing  of  claims  under  the  order  of  the  court, 
and  no  application  has  been  made  in  the  county  court  to  en- 
large the  time  for  the  filing  of  claims  as  shown  by  the  record. 

It  was  further  stipulated  that  Isidor  Leiser,  prior  to  any 
proceeding  had  in  this  matter,  had  been  appointed  as  execu- 
tor of  the  estate  of  Sarah  Leiser,  deceased,  under  the  will,  and 
that  said  will  had  been  admitted  to  probate  and  said  Isidor 
Leiser  had  duly  qualified,  and  that  since  the  obtaining  of  the 
deficiency  judgment  B.  F.  Pereles  died,  and  that  Max  and 
Herman  Pereles  have  been  regularly  appointed  by  the  probate 
court  as  executors  of  the  estate  of  B.  F.  Pereles,  deceased,  and 
that  all  necessary  proceedings  have  been  had  for  the  revival 
of  the  action  in  their  names  as  such  executors ;  that  James  H. 
Stover  was  duly  appointed  by  the  probate  court  of  this  county 
as  guardian  ad  litem  of  the  minor  heirs  of  Sarah  Leiser,  de- 
ceased. 

It  was  further  stipulated  and  agreed  that  Isidor  Leiser,  as 

Digitized  by  VjOOQIC 


9]  JANUAEY  TEEM,  1909.  403 

Pereles  v.  Leiser,  138  Wis.  401. 

executor  of  the  estate  of  Sarah  Leiser,  deceased,  appeared  by 
counsel  in  the  probate  court  and  objected  to  the  allowance  of 
the  judgment  as  a  claim  -against  the  estate,  and  that  one  of  the 
minor  heirs,  a  daughter  of  Sarah  Leiser,  who  is  still  a  minor, 
also  appeared  both  by  counsel  and  by  her  guardian  ad  litem, 
James  H.  Stover,  and  objected  to  the  allowance  of  said  claim ; 
that  the  claim  was  allowed  by  the  county  court  and  no  part  of 
it  has  been  paid.  It  was  further  stipulated  that  said  claim 
was  objected  to  on  the  part  of  Isidor  Leiser,  executor,  and  also 
on  the  part  of  the  minor,  on  the  ground  that  said  claim  was 
not  filed  within  the  time  required  by  law,  and  that  the  statute 
of  limitations  had  run  upon  the  filing  of  said  daim,  which 
was  objection  to  the  allowance  of  said  claim. 

Upon  the  foregoing  stipulated  facts  the  court  on  Febru- 
ary 20,  1908,  rendered  judgment  adjudging  that  the  order  of 
the  county  court  be  aflSrmed,  from  which  judgment  this  ap- 
peal is  taken. 

H.  L.  Eaton,  for  the  appellant 

The  cause  was  submitted  for  the  respondents  on  the  brief 
of  W.  0.  Thomas. 

Kebwin,  J.  The  judgment  of  the  circuit  court  standing 
unreversed  against  the  executor  of  Sarah  Leiser,  deceased, 
and  ordering  the  amount  of  such  judgment  paid  out  of  the 
estate,  is  conclusive  at  least  against  the  executor  and  could  be 
enforced  against  him  in  the  usual  manner  for  the  collection 
of  judgments.  Of  course  the  rule  is  well  settled  in  this  state 
that  after  the  time  for  presenting  claims  against  the  estate  of 
a  deceased  person  has  elapsed  all  claims  become  barred  and 
extinguished.  Winter  v.  Winter,  101  Wis.  494,  77  W.  W. 
883 ;  Carpenter  v.  Murphey,  57  Wis.  541,  15  N.  W.  798 ; 
Austin  V.  Saveland's  Estate,  77  Wis.  108,  45  N.  W.  955 ; 
Field  V.  Estate  of  Mundy,  106  Wis.  383,  82  N.  W.  343 ;  Dar 
vis  V.  Davis,  137  Wis.  640,  119  K  W.  334.  Whether  the 
judgment  creditor  in  this  case  would  be  entitled  to  allowance 
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of  his  claim  against  the  estate  as  matter  of  right  we  need  not 
and  do  not  determine.  It  is  sufScient  that  he  was  entitled 
to  enforce  it  against  the  execntor  as  executor  of  the  estate  of 
Sarah  Leiser,  deceased,  and  collect  it  out  of  any  property 
which  might  be  found  belonging  to  the  estate  in  the  possession 
of  the  executor.  So  if  the  judgment  was  a  proper  judgment 
to  be  paid  by  the  executor,  it  was  permissible  for  the  county 
court  to  allow  the  amount  of  such  judgment  and  order  its 
payment,  that  being  simply  a  mode  of  aiding  in  the  collection 
thereof.  This,  as  we  imderstand  it,  was  the  effect  of  the  al- 
lowance of  the  judgment  in  the  county  court  affirmed  on  ap- 
peal. Under  such  circumstances  we  cannot  say  that  any  one 
was  prejudiced  by  the  allowance  of  the  claim;  therefore  the 
judgment  must  be  affirmed. 

By  the  Court, — ^The  judgment  of  the  court  below  is  af- 
firmed. 


Westben  Lime  &  Cement  Company,  Appellant,  ts.  Cop- 
pee  EivEE  Land  Company,  Respondent 

February  18 — March  9,  1909.  • 

(1)  Contracts:  Ooristruction  by  court:  Findings  of  fact:  Presump- 
tion on  appeal,  (2-7,  9)  Vendor  and  purchaser:  Exception  or 
reservaiionf  When  title  passes:  Rights  of  vendor's  assignee: 
Removal  of  timber  excepted  from  grant:  Limitation  of  tim^: 
Condition  subsequent:  Payment  of  taxes,  (8)  Parol  evidence 
affecting  writing. 

1.  Where  the  trial  court  decides  and  finds  that  a  oontract  is  not 

ambiguous  so  as  to  Justify  consideration  of  extrinsic  evidence 
as  to  the  surrounding  circumstances,  further  so-called  findings 
as  to  the  Intention  of  the  parties  evinced  by  various  clauses 
of  the  contract  are  not  findings  of  fact  in  favor  of  which  there 
would  be  a  presumption  on  appeal,  but  are  merely  conclusioDs 
of  law  reached  in  construing  a  writing  from  its  own  terms. 

2.  A  land  contract  and  a  deed  made  in  execution  thereof,  in  both 

of  which  the  words  "excepted"  and  "reserved"  were  used  inter- 
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changeably  with  respect  to  timber  on  the  land,  are  construed 
as  showing  an  intention  of  the  parties  that  such  timber  should 
be  excepted  from  the  conveyance,  and  It  is  held,  therefore,  that 
the  title  thereto  remained  in  the  grantor. 

3.  Under  a  lan<(  contract  and  a  subsequent  deed  in  pursuance  there- 

of the  real  transfer  of  title  takes  place  at  the  time  of  the  con- 
tract, at  least  In  case  of  part  payment  of  the  consideration,  and 
the  deed  when  made  relates  back  to  the  date  of  the  contract. 

4.  Where  in  such  case  the  deed  Is  made  by  a  transferee  of  the  rights 

of  the  original  vendor  subject  to  the  land  contract  and,  as  to 
the  right  to  cut  and  remove  timber  excepted  from  the  grant, 
expressly  refers  to  the  terms  and  conditions  of  the  contract, 
such  terms  and  conditions  control  that  right. 

5.  Where  otherwise  the  result  would  be  unreasonable  or  absurd,  a 

mere  agreement  In  a  land  contract  to  remove  within  a  certain 
time  standing  timber  which  Is  to  be  excepted  from  the  convey- 
ance may  be  construed  to  include  a  further  agreement  that 
failure  to  so  remove  the  timber  shall  be  deemed  a  breach  of  a 
condition  subsequent  and  divest  the  vendor  of  his  title  thereto. 

6.  So  held  as  to  a  contract  for  the  sale  of  a  large  tract  of  land  for 

the  known  purpose  of  colonization  and  sale  in  small  parcels 
to  settlers,  where  no  right  of  actual  occupancy  and  use  could 
be  transferred  to  such  settlers  so  long  as  timber  belonging  to 
the  original  vendor  remained  on  the  parcels  purchased  by  them. 

7.  In  a  contract  for  the  sale  of  37,000  acres  of  land  excepting  the 

standing  timber,  an  agreement  by  the  vendor  to  remove  all  of 
such  timber  at  the  rate  of  at  least  6,000  acres  per  year  was  fol- 
lowed by  a  provision  that  in  case  of  his  failure  to  do  so  he 
should  pay  such  enhancement  of  taxes  as  resulted  from  the 
timber  remaining  on  the  land.  It  appeared,  among  other  things, 
that  at  the  time  of  making  the  contract  the  estimate  of  the 
amount  of  the  timber  was  approximate  only  and  the  capacity 
of  the  vendor's  mills  to  consume  in  each  year  the  product  of 
6,000  acres  was  doubtful.  Held  that,  while  removal  of  the 
timber  was  a  condition  subsequent,  yet  it  waa  the  evident  In- 
tention of  the  parties  that  there  should  be  some  period  of  grace 
during  which  the  failure  of  strict  performance  should  not  work 
a  forfeiture  of  the  vendor's  title  to  the  timber;  and  such  period 
not  being  specified,  the  vendor  was  entitled  to  a  reasonable 
time,  in  view  of  all  the  circumstances,  for  removal  of  the  tim- 
ber after  the  expiration  of  the  time  expressly  stipulated. 

8.  Generally,  verbal  negotiations  between  parties  who  finally  re- 

duce their  contract  to  writing  are  Incompetent,  except  so  far 
as  they  are  declaratory  or  evidentiary  of  facts  and  clrcum- 
Btances  In  the  light  of  which  the  contract  is  made  and  in  the 
light  of  which  thereafter  it  may  be  construed. 
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9.  In  a  contract  for  sale  of  a  large  tract  of  land  to  a  company  for 
colonization  purposes  the  timber  was  excepted  and  the  vendor 
agreed  to  pay  the  taxes  until  all  the  timber  had  been  removed 
or  until  a  tract  or  tracts  should  be  sold  or  contracted  by  the 
purchaser  to  third  persons.  Held,  that  assignipent  of  the  con- 
tract by  the  purchaser  to  another  company  was  not  such  a  sale 
of  a  tract  or  tracts  as  relieved  the  vendor  from  payment  of 
taxes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  0.  Ludwio,  Circuit  Judge.     Beversed. 

In  September,  1899,  the  Upham  Manufacturing  Company 
entered  into  a  land  contract  with  the  Rib  River  Farm  Land 
Company  for  the  sale  to  the  latter  of  approximately  37,000 
acres  of  land,  situated  in  Taylor  and  Lincoln  coimties,  cov- 
ered by  timber  so  as  to  be  unavailable  to  the  purchaser  for  its 
known  purpose  of  colonization  and  sale  in  small  parcels  to 
settlers.  The  land  contract,  after  agreeing  to  convey  upon 
payment  of  the  purchase  price  of  something  over  $92,000,  in 
instalments,  $26,000  cash  and  $10,000  at  intervals  thereafter 
up  to  May  25,  1902,  with  interest,  contained  the  following: 

"And  this  agreement  and  such  conveyances  being  and  to  be 
subject  to  reservations  and  exceptions  following,  to  wit:  All 
timber  and  forest  products  of  or  on  said  lands,  save  only  such 
growth  as  is  fit  for  cord  wood  only,  being  growth  five  inches 
in  diameter  or  under,  are  and  are  to  be  excepted  from  such 
sales  and  conveyances,  and  are  expressly  reserved  by  said 
party  of  the  first  part  to  itself,  its  successors  and  assigns,  with 
the  right  to  cut  and  remove  the  same.  And  the  said  party  of 
the  first  part  hereby  agrees  and  binds  itself,  its  successors  and 
assigns,  to  cut  and  remove  the  said  timber  and  forest  products 
so  reserved  to  itself  at  the  rate  of  at  least  six  thousand 
(6,000)  acres  per  year,  commencing  May  Ist,  1900,  and  in 
case  of  failure  so  to  do,  said  party  of  the  first  part  shall  at  all 
times  be  liable  for  and  pay  any  increase  of  taxes  or  assess- 
ments levied  or  made  by  reason  of  such  timber  remaining  or 
continuing  upon  the  lands  while  the  same  remains  or  con- 
tinues thereon.  Said  party  of  the  first  part  also  excepts  and 
reserves  to  itself,  its  successors  and  assigns,  from  the  opera- 
tion of  this  agreement  and  from  such  conveyances,  the  neces- 
sary grounds  for  sa\vraill  or  manufacturing  plant  and  site  and 
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pond  on  Rib  river  or  elsewhere,  to  be  selected  by  it  within  one 
year  from  the  date  hereof,  and  also  excepts  and  reserves  to  it- 
self, its  successors  and  assigns,  from  the  operation  of  this 
agreement,  and  such  conveyances,  a  strip  not  exceeding  one 
himdred  (100)  feet  in  width,  for  right  of  way  for  railway  or 
logging  railroad  and  spurs  over  such  of  said  lands  as  such  rail- 
road or  spurs  when  projected  may  cross  or  enter  upon,  such 
strip  to  be  selected,  and  such  railroad  and  spurs  to  be  pro- 
jected and  surveyed,  by  said  party  of  the  first  part  within 
such  time  as  may  be  reasonable,  considering  the  need  and  state 
of  development  of  said  lands.  .  .  .  Said  party  of  the  first 
part  further  agrees  and  binds  itself,  in  case  of  sales  by  said 
second  party  to  actual  settlers  of  any  of  such  tracts  of  forty 
acres  or  over,  so  paid  for  and  conveyed  hereimder,  that  it,  said 
first  party,  will,  upon  written  request,  cut  such  tracts  in  the 
next  logging  season  and  peeling  season  after  such  request,  and 
then  it  will  give  preference  to  such  settlers  in  case  they  or  any 
of  them  should  wish  to  work  at  cutting  and  logging  on  the 
premises  purchased  by  them  respectively,  as  employees  of  said 
first  party  on  such  lands  in  said  work.  And  in  consideration 
of  the  premises  said  party  of  the  first  part  further  agrees  and 
binds  itself  to  build,  within  nine  months  from  the  date  hereof, 
at  least  ten  miles  of  railroad  within  said  counties,  or  from 
Athens,  Wisconsin,  toward  and  into  said  counties  or  one  of 
them.  It  is  further  agreed  and  understood  that  said  party  of 
the  first  part  is  to  pay  the  taxes  on  said  lands  imtil  it  shall, 
first,  have  given  to  said  party  of  the  second  part  written  notice 
that  all  timber  has  been  removed  from  tracts  specified  in  such 
notice,  or,  second,  until  a  tract  or  tracts  shall  have  been  sold, 
or  contracted  by  said  second  party  to  some  third  person  or  per- 
sons, and  thereupon,  and  in  either  of  said  events,  and  there- 
after, the  party  of  the  second  part  shall  pay  all  taxes  and  as- 
sessments on  all  tracts  so  specified  in  such  notice,  or  so  sold  or 
contracted." 

Prior  to  1902  the  rights  and  obligations  of  the  Upham 
Manufacturing  Company  became  transferred  to  the  Marsh- 
field  Land  &  Lumber  Company,  subject  to  said  contract.  The 
rights  of  the  Rib  River  Farm  Land  Company  as  to  certain 
specified  lands  constituting  about  one  quarter  of  the  acreage 
became  transferred  to  the  plaintiff,  Western  Lime  &  Cement 
Company,  and  the  interest  of  the  Rib  River  Farm  Land  Coni- 
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pany  in  the  remainder  of  said  lands  was  conveyed  back  to  the 
Marslifield  Land  &  Lumber  Company.  In  September,  1902, 
tlie  Marshfield  Company  executed  to  the  plaintiff  warranty 
deeds,  one  for  each  county,  of  the  lands  to  which  it  had  ac- 
quired the  contract  rights,  which  are  tlje  lands  described  in 
the  complaint.  Those  deeds,  after  full  words  of  conveyance 
and  prior  to  the  habendum  clause,  contained  the  following: 

^'This  conveyance  is  subject  to  the  reservations  and  excep- 
tions following :  The  said  party  of  the  first  part  does  hereby 
except  from  sale  and  reserve  to  itself,  its  successors  and  as- 
signs, all  the  timber  and  forest  products  of  or  on  said  lands, 
save  only  such  growth  as  is  fit  for  cord  wood  only,  and  all  such 
timber  and  forest  product  fit  and  valuable  for  any  other  pur- 
pose than  cord  wood  is  expressly  reserved  by  the  said  party 
of  the  first  part  to  itself,  its  successors  and  assigns,  with  the 
right  and  license  to  enter  upon  said  lands,  and  cut  and  remove 
the  same,  according  to  the  terms  and  conditions  of"  the  land 
contract 

Later,  on  May  18,  1906,  the  reserved  rights  of  the  Marsh- 
field  Company  were  conveyed  to  the  defendant  by  an  ordinary 
deed  of  conveyance  "subject  to  the  terms  and  conditions  of 
said  contract."  In  the  logging  seasons  between  the  date  of 
the  contract  and  that  of  1906  and  1907  the  XJpham  Company, 
by  authority  of  the  Marshfield  Company,  cut  the  timber  on 
about  14,000  acres  of  the  lands  covered  by  the  original  con- 
tract, but  practically  none  upon  the  lands  described  in  the 
complaint,  and  in  the  following  year,  prior  to  the  commence- 
ment of  this  action,  the  defendant  cut  6,600,000  feet,  a  part 
thereof  from  plaintiff's  lands,  and  was  threatening  to  continue 
its  cutting  upon  plaintiff's  lands  at  its  convenience  thereafter, 
claiming  to  own  all  the  timber  and  forest  products  other  than 
those  conveyed  only  for  cord  wood. 

Plaintiff  commenced  this  action  to  establish  its  title  to  all 
timber  upon  the  lands  mentioned  in  the  complaint,  to  enjoin 
defendant  from  entering  and  cutting  any  thereof,  and  to  re- 
quire the  defendant  to  account  for  all  that  had  been  cut  and 
removed   subsequent   to   May   1,    1906,   a  date   apparently 
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adopted  as  the  expiratioa  of  seven  years  after  the  date  of  the 
land  contract. 

Upon  the  trial  a  large  amount  of  parol  testimony  was  taken 
both  as  to  the  situation  and  business  purposes  of  the  parties 
to  the  contract,  and  also  as  to  their  oral  negotiations  and 
agreements  and  as  to  their  understanding  of  certain  terms  of 
the  written  contract.  The  court  in  its  finding  declared  that 
the  contract  was  not  ambiguous  and  that  the  extrinsic  evi- 
•dence  should  not  be  considered.  He,  however,  obviously  did 
consider  the  extrinsic  evidence  as  to  the  character  of  the  land 
and  the  extent  to  which  the  presence  of  the  timber  prevented 
any  practical  occupation  or  use  of  it  by  the  plaintiff,  in  find- 
ing as  a  fact  that  the  timber  so  covered  the  land  as  to  render 
^Hhe  surface  thereof  unavailable  to  plaintiff  while  said  timber 
remained  thereon."  It  was  found  as  a  fact  that  the  timber 
ivas  not  conveyed,  but  remained  the  property  of  the  Upham 
Manufacturing  Company  and  its  assigns,  together  with  a 
right  to  enter  and  cut  at  any  time  without  limitation,  subject 
•only  to  liability  for  damages  for  breach  of  its  covenants  to  re- 
move. 

As  conclusions  of  law  he  held  that  plaintiff  did  not  own 
any  of  the  timber;  that  defendant  owned  all  of  it  on  the 
lands  described  in  the  complaint,  and  plaintiff  was  entitled  to 
no  relief  in  this  action,  and  entered  judgment  dismissing  the 
-complaint,  but  without  prejudice  to  plaintiff's  right  to  main- 
tain an  action  to  compel  the  removal  of  said  timber  and  for 
damages  for  breach  of  the  agreement  to  cut;  from  which  judg- 
ment plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Harrison  S.  Green, 
Attorney,  and  Van  Dyke  &  Van  Dyke,  of  counsel,  and  oral  ar- 
gument by  Mr.  Oreen. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence  & 
'Quarles,  attorneys,  and  A.  E.  Thompson  and  George  lAnes, 
of  counsel,  and  oral  argument  by  Mr.  Lines  and  Mr.  Thomp- 
son. 
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Dodge,  J.  The  trial  court  reached  the  conclusion  that  the 
contract  in  question  was  not  ambiguous  so  as  to  justify  con- 
sideration of  the  surrounding  circumstances  needing  to  be  dis- 
closed by  extrinsic  evidence.  The  so-called  findings  of  fact, 
as  to  the  intention  of  the  parties  evinced  by  various  clauses 
thereof,  therefore  are  not  such,  but  merely  his  conclusions  of 
law  in  the  judicial  function  of  construing  a  writing  from  its 
ovm  terms.  We  must  therefore  approach  the  question  of 
construction  as  an  original  one,  unaided  and  unembarrassed 
by  the  presumption  in  favor  of  a  finding  of  fact. 

The  first  question,  very  much  debated,  is  whether  the  forest 
products  other  than  cord  wood,  which  for  brevity  we  shall 
hereafter  designate  timber,  were  excepted  from  the  convey- 
ance to  the  plaintiff's  grantor,  or  whether  there  was  merely  a 
reservation  of  a  right  to  enter  and  retake  such  timber,  a  dis- 
tinction which  is  well  recognized  in  the  authorities.  The  ex- 
pressions used,  both  in  the  deed  and  contract,  are  "excepted'^ 
and  "reserved,''  sometimes  one  and  sometimes  the  other. 
Such  interchangeable  use  of  the  two  terms  of  itself  creates  a 
measure  of  ambiguity.  Pritchard  v.  Lewis,  125  Wis.  604, 
104  N.  W.  989.  But  from  consideration  of  the  entire  con- 
tract and  the  purposes  of  the  parties  as  they  are  disclosed  by 
the  contract  itself,  we  reach  the  conclusion  that,  so  far  as  the 
parties  had  intention  on  the  particular  subject,  it  was  to  the 
effect  that  the  title  to  the  timber  should  remain  in  the  original 
owner  and  not  be  conveyed  either  by  the  contract  or  the  deed. 
We  do  not  deem  it  necessary  to  enter  into  extended  discus- 
sion of  the  reasons  for  such  conclusion.  It  is  supported  by 
very  much  the  same  reasoning  as  contained  in  Pritchard  r. 
Lewis,  supra,  and  the  authorities  therein  cited;  also  by  Wil- 
liams V.  Jones,  131  Wis.  361,  111  N.  W.  506.  Starting, 
therefore,  with  that  definition  of  the  title,  we  have  yet  to  con- 
sider the  force  and  effect  of  the  clause  in  the  contract  whereby 
the  defendant's  predecessor  agreed  to  remove  such  timber  at 
the  rate  of  6,000  acres  per  year,  or,  in  other  words,  the  whole 
of  it  within  seven  years.  We  deem  that  provision  of  the  con- 
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tract  to  control  defendant's  rights,  both  because  of  the  special 
reference  thereto  contained  in  the  deed  made  in  execution  of 
the  original  land  contract,  and  because  of  the  principle,  well 
established  in  Wisconsin,  that  the  real  transfer  of  title  under 
a  land  contract  and  a  subsequent  deed  in  pursuance  thereof 
takes  place  at  the  time  of  the  contract,  at  least  in  case  of  part 
payment  of  the  consideration,  and  that  the  deed  when  made 
relates  back  to  the  date  of  the  contract.  Krakow  v.  Wille, 
125  Wis.  284,  103  K  W.  1121.  The  trial  court  treated  this 
clause  as  a  mere  promise,  with  no  result  from  its  breach  ex- 
cept money  damages.  Appellant  contends  that  the  parties  in- 
tended  thereby  to  limit  the  right  to  the  timber  and  that  by  its 
breach  a  forfeiture  results.  It  is  urged,  on  authority,  that 
courts  will  be  slow  to  import  into  a  mere  agreement  to  do 
some  act,  a  further  agreement  that  the  failure  to  perform  it 
shall  constitute  a  condition  subsequent  sufficient  to  divest  an 
existing  title.  Nevertheless  if  from  the  contract,  properly 
construed,  we  must  conclude  that  the  parties  intended  and  at- 
tempted to  express  an  agreement  to  that  effect,  it  is  our  duty 
to  so  construe  and  enforce  it.  Justification  for  construction 
of  even  very  plain  words  in  a  contract  may  arise  if  otherwise 
the  result  would  be  wholly  unreasonable  or  absurd.  Corbett 
V,  Joannes,  125  Wis.  370,  387,  104  K  W.  69.  It  seems  to 
us  that  in  a  sale  of  a  large  tract  of  land  to  a  purchaser  for  the 
purpose  of  presently  selling  the  same  in  parcels  to  actual  set- 
tlers, an  agreement  that  the  seller  might  persist  in  practical 
possession  and  occupancy  of  the  whole  of  said  land,  so  that  as 
to  none  of  it  could  anything  but  a  bare  legal  title  without 
riglit  of  occupancy  and  use  be  transferred  to  such  settlers, 
would  be  unreasonable  to  the  extent  of  absurdity.  It  would 
be  in  practical  negation  of  the  acquisition  of  the  rights  for 
which  it  is  apparent  the  purchaser  pays  his  money.  We  can- 
not read  this  clause,  so  industriously  inserted,  in  any  other 
light  than  indicating  the  intention  of  the  parties  to  express  an 
agreement  for  some  limitation  upon  the  right  of  the  seller  to 
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occupy  said  land  with  its  timber  to  the  exclusion  of  the  pur- 
chaser and  its  anticipated  and  intended  grantees.  How  it 
should  be  effective  as  a  limitation,  whether  by  mere  threat  of 
damages,  or  by  way  of  scwne  termination  of  the  seller's  right, 
is  not  declared.  A  right  to  recover  damages  for  breach  of 
this  agreement  would  not  accomplish  the  obvious  purpose  of 
placing  the  lands  in  a  condition  for  use  by  the  purchaser,  and 
the  amount  of  the  money  damages  rjBally  suffered  would  be 
almost  conjectural.  The  situation  is  not  without  precedent 
or  at  least  analogy  in  several  cases  which  have  come  before 
this  court  with  reference  to  contracts  or  conveyances  separat- 
ing the  title  to  the  standing  timber  from  the  title  to  the  soil, 
and  in  nearly  all  of  them  an  expression  of  a  time  limit  within 
ivhich  the  right  of  severance  of  the  timber  from  the  land  is  to 
be  exercised  has  been  held  sufficient  to  express  a  meeting  of 
the  minds  of  the  parties  upon  the  intention  that  the  right  to 
the  timber  and  to  enter  for  removing  the  same  should  be  ter- 
minated at  the  end  of  such  period.  In  other  words,  that  the 
declaration  of  such  duty  to  remove,  whether  in  the  form 
merely  of  a  covenant  or  a  limitation,  implied  a  condition  sub- 
sequent on  the  happening  of  which  the  right  should  terminate. 
Smith  V.  Scott,  31  Wis.  437,  440;  Golden  v.  Glock,  57  Wis. 
118,  15  X.  W.  12;  Hichs  v.  Smith,  77  Wis.  14G,  46  N.  W. 
133 ;  ^Yilliams  v.  Jones,  131  Wis.  361,  111  N.  W.  505 ;  Pesh- 
tigo  L.  Co.  V.  Ellis,  122  Wis.  433,  100  N.  W.  834.  Another 
class  of  cases  presents  numerous  instances  where  words  of 
mere  covenant  have  been  held  sufficient  to  express  a  real  in- 
tention of  a  condition  subsequent  and  resulting  forfeiture  by 
reason  of  the  impossibility  otherwise  to  avert  inequitable  re- 
sults. Illustrations  are:  Glocke  v.  Gloche,  113  Wis.  303, 
89  X.  W,  118;  \y aimer  v.  Wanner,  115  Wis.  196,  91  X.  W. 
671 ;  Burgson  v.  Jacohson,  124  Wis.  295,  102  X.  W.  563. 
We  are  convinced  that  the  reasons  of  such  analogous  decisions 
should  control  the  instant  situation  and  lead  us  to  construe 
this  limitation  of  time  as  declaring  a  condition  subsequent. 
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If,  therefore,  the  agreement  to  cut  and  remove  all  the  tim- 
ber within  seven  years  stood  alone,  we  should  be  unable  ta 
avoid  the  conclusion  that  defendant's  right  thereto  had  ceased, 
whether  that  right  was  a  title  excepted  from  the  grant  to  the 
plaintiff's  predecessor  or  merely  a  reservation  of  a  privilege 
to  enter  and  remove  the  timber.  That  agreement,  however,, 
does  not  stand  alone.  It  is  immediately  followed  by  the  pro- 
vision of  the  contract  that  if  the  owner  does  not  remove  the 
timber  within  the  time  limited  he  shall  be  subject  to  other 
duties,  namely,  the  payment  of  such  enhancement  of  taxea 
as  residts  from  the  presence  of  the  timber  on  the  land.  This 
provision  is  extremely  significant  of  the  mental  attitude  of 
the  parties  to  the  contract.  It  is  inconceivable  that  they 
should  have  thus  embodied  it  in  immediate  context  with  an 
absolute  agreement  to  remove  the  timber  at  the  rate  of  6,000 
acres  per  year  unless  they  had  contemplated  that  in  some  con- 
tingency that  agreement  might  not  be  carried  out ;  and  yet  it 
must  have  been  their  intention  that,  even  though  not  carried 
out  according  to  its  strict  letter,  the  seller  should  continue  to 
have  some  rights  in  the  timber  upon  which  it  was  to  continue 
to  pay  taxes.  Still,  we  are  unable  to  bring  ourselves  to  a  be- 
lief in  an  intention  that  there  should  be  no  limit  of  the  time 
within  which  it  must  remove  it  or  for^o  all  right  thereto. 
In  this  state  of  imcertainty  as  to  just  what  purpose  was  in- 
tended to  be  expressed  by  these  somewhat  contradictory  pre- 
visions, we  have  beeoi  driven  to  consider  certain  facts  with 
reference  to  the  situation  of  the  paities  at  the  time  of  con- 
tracting: such  as  that  the  seller  was  a  manufacturer  of  lum- 
ber and  lumber  products,  with  mills  adapted  to  the  use  of  the 
timber  on  these  lands ;  that  the  estimate  of  the  amount  of  tim- 
ber on  the  lands  was  approximate  only,  and  that  the  capacity 
of  the  mills  to  consume  in  each  year  the  product  of  6,000 
acres  was  necessarily  doubtful,  although  the  seller  asserted 
such  capacity  with  great  positiveness.  Again,  both  parties 
must  have  realized  that  business  or  climatic  conditions  might 
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affect  the  practical  possibility  of  carrying  out  the  letter  of 
the  agi^eement  for  removal.  We  think  it  fairly  apparent, 
from  the  context  of  an  agreement  to  remove  at  a  definite  rate 
and  of  a  provision  recognizing  failure  to  do  so  as  within  con- 
templation, that  there  was  an  intention  on  both  sides,  as  some- 
what of  an  afterthought,  to  annex  to  the  positive  agreement 
some  measure  of  elasticity  and  to  allow  some  grace  to  inter- 
vene between  a  breach  of  the  express  agreement  to  remove  and 
the  absolute  forfeiture  of  the  seller's  right  to  the  timber.  The 
length  of  such  period  of  grace  has  no  expression  in  the  con- 
tract, but,  according  to  a  principle  of  construction  applicable 
to  all  contracts,  that  parties  who  stipulate  for  the  doing  of 
some  act  and  do  not  specify  the  time  therefor  intend  that  it 
shall  be  done  within  a  reasonable  time,  we  are  moved  to  the 
conclusion  that  the  real  intention  was  that  the  timber  must  be 
removed  as  specified,  at  the  rate  of  6,000  acres  per  year,  but 
that  if  the  seller  in  the  course  of  events  should  not  be  able  to 
accomplish  it  exactly  within  that  period,  he  must  do  bo  within 
a  reasonable  time  thereafter.  No  finding  has  been  made  as 
to  whether  such  reasonable  time  has  yet  expired  for  the  re- 
moval of  all  of  the  timber  in  due  and  diligent  effort  to  comply 
with  the  spirit  of  the  contract,  in  view  of  the  situation  of  the 
parties  and  their  known  purposes  with  reference  to  the  deal- 
ing in  the  land  on  one  side  and  the  timber  on  the  other  at  the 
time  of  the  making  of  their  contract.  We  do  not  feel  that 
the  question  has  been  tried  sufficiently  for  us  to  safely  under- 
take to  make  answer  thereto  from  the  record,  or,  if  we  should 
conclude  that  the  reasonable  time  has  not  expired,  to  fix  the 
limit  thereof.  We  are  persuaded  that  question  should  be 
carefully  tried  in  the  circuit,  and  that  court  shoidd,  from  evi- 
dence already  taken  and  such  additional  as  may  be  intro- 
duced, decide  when  such  period  will  expire,  if  it  appears  that 
it  has  not,  and  adjudge  that  at  the  termination  of  the  period 
so  found  the  rights  of  the  defendant  in  all  timber  then  re- 
maining upon  the  plaintiff's  lands  shall  terminate,  and  that 
meanwhile  its  right  to  enter  and  remove  shall  persist. 
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In  considering  the  subject  of  a  reasonable  time  to  remove 
the  timber  the  court  will  doubtless  need  to  consider  the  facts, 
circumstances,  and  conditions  surroimding  the  making  of  the 
original  contract  as  bearing  upon  the  reasonableness  of  any 
term;  not  only  with  reference  to  the  reasonableness  of  a  pe« 
riod  as  a  restriction  upon  the  very  obvious  intention  that  the 
TJpham  Company  was  to  own  and  have  a  right  to  remove  all 
the  timber,  if  it  proceeded  diligently,  but  also  with  reference 
to  impairment  and  delay  of  the  Kib  River  Company's  enjoy- 
ment of  the  lands  which  it  purchased  in  the  manner  it  was 
known  to  contemplate  and  intend  enjoyment  and  use. 

The  trial  below  was  characterized  by  the  offer  and  admis- 
sion de  bene  esse  of  a  great  deal  of  wholly  improper  and  ir- 
relevant evidence  as  to  what  the  parties  agreed  on  in  parol  and 
as  to  their  understanding  of  the  meaning  of  the  terms  used  in 
the  written  agreement.  Generally,  verbal  negotiations  be- 
tween parties  who  finally  reduce  their  contract  to  writing  are 
incompetent,  except  so  far  as  they  are  declaratory  or  eviden- 
tiary of  facts  and  circumstances  in  the  light  of  which  the  con- 
tract is  made  and  in  the  light  of  which  thereafter  it  may  be 
construed.  The  subject  has  had  careful  exposition  in  sev- 
.  oral  cases  and  proper  distinctions  noted.  Some  of  those  cases 
are:  Britiingham  &  H,  L.  Co.  v.  Manson,  108  Wis.  221,  84 
N".  W.  183 ;  Excelsior  T7.  Co.  v.  Messinger,  116  Wis.  549,  93 
K  W.  469;  Corbett  v.  Joannes,  125  Wis.  370,  388,  104  K 
W.  Q9;Loree  v.  Webster  Mfg.  Co.  134  Wis.  173,  114  N.  W. 
449 ;  Hackley  Nat.  Bank  v.  Barry,  139  Wis.  96,  120  N.  W. 
275. 

To  avoid  uncertainty,  we  think  it  best  to  express  our  opin- 
ion on  the  rights  and  duties  of  the  respective  parties  as  to 
taxes,  although  there  seems  to  have  been  no  disagreement 
thereon  prior  to  the  commencement  of  this  action.  The  last- 
quoted  clause  of  the  land  contract  required  the  seller  to  pay 
^11  taxes  on  the  land  until  it  had  removed  the  timber  from  any 
specific  parcel  thereof  and  given  written  notice  of  such  re- 
moval, or  until  a  tract  or  tracts  shall  have  been  sold  or  con- 
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tracted  by  said  second  party  to  some  third  person  or  persons. 
The  Upham  Company  and  its  assigns  did  pay  aU  taxes  that 
had  become  due  up  to  the  commencement  of  the  action.  Our 
opinion  is  that  the  assignment  of  the  contract  from  the  Rib 
River  Company  to  the  plaintiff  was  not  a  sale  of  any  parcel 
or  parcels  of  land  within  the  meaning  of  this  clause.  That 
phrase,  we  think  it  obvious,  had  application  to  those  sales  to 
individual  settlers  mentioned  elsewhere  in  the  contract  and 
manifestly  within  the  contemplation  of  the  parties ;  hence  that 
the  duty  of  the  defendant  has  persisted  and  will  persist  until 
it  removes  the  timber,  if  the  court  shall  finally  decide  that  it 
is  entitled  to  more  time,  subject,  of  course,  to  the  condition 
that  actual  sales  to  settlers  of  individual  parcels  will  termi- 
nate that  duty,  except  for  the  other  agreement  to  pay  any  en- 
hancement of  the  taxes  on  lands  sold  by  reason  of  defendant's 
timber  remaining  thereon  after  the  sale. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accord  with  this  opinion. 

TiMLi]5r,  J.,  took  no  part. 


Heckendorn,  Appellant,  vs.  Romadka,  imp.,  Respondent 

Fehruary  IS— -March  9, 1909, 

Discovery:  Examination  to  enable  plaintiff  to  plead:  Sufficiency  of 
affidavit:  Cause  of  action:  Corporations:  Fraud  inducing  suJh 
scripiion  to  stock:  Acts  of  officers:  Liability ,  joint  and  several: 
Parties:  Election  of  remedies:  Trusts  and  trustees, 

1.  Under  sec.  4096,  Stats.  (Supp.  1906),  authorizing  examination  of 
an  adverse  party  to  enable  plaintiff  to  frame  his  complaint 
upon  an  affidavit  stating  "the  general  nature  and  object  of  the 
action,"  etc.,  the  affidavit  need  not  state  facts  constituting  a 
cause  of  action,  but  is  sufficient  if  the  facts  stated  show  that 
plaintiff  may  be  entitled  to  recover. 


Digitized  by  VjOOQIC 


9]  JANUAEY  TEEM,  1909.  417 

Heckendom  v.  Romadka,  138  Wis.  416. 

2.  An  affidayit  statiDg  that  plaintiff  subscribed  and  paid  cash  to  th» 
defendant  corporation  for  certain  shares  of  Its  stock;  that 
defendant  R.  was  an  officer  of  the  company  and  owned  a  con- 
trolling Interest  therein;  that  he  and  the  officers  and  repre- 
sentatires  of  the  company  managed  its  affairs,  and  as  such 
fraudulently  misrepresented  Its  financial  condition  and  the 
value  and  productiveness  of  Its  property,  and  thereby  induced 
plaintiff  to  subscribe  for  and  purchase  said  shares;  and  that 
R.  finally,  through  fraud,  secured  title  and  possession  of  all 
the  company's  property  and  assets, — ^Is  held  to  show  that  plaint- 
iff has  a  cause  of  action  against  the  defendants  for  fraud  com- 
mitted by  them  jointly. 

8.  Plaintiff,  In  such  case,  need  not  pursue  the  joint  wrongdoers 
separately  or  seek  relief  against  those  only  into  whose  hands 
he  can  trace  the  funds.  The  benefit  secured  by  any  one  of  the 
participants  is  deemed  a  benefit  to  all,  and  each  is  individually 
liable  for  the  whole  injury. 

4.  Plaintiff  has  in  such  a  case  the  right  to  pursue  any  one  of  several 

courses  to  remedy  the  wrong;  and  a  statement  in  his  affidavit 
under  sec.  4096,  Stats.  (Supp.  1906),  that  the  general  nature 
and  object  of  the  action  is  for  a  rescission  of  the  subscription 
contract  and  for  the  recovery  of  the  money  paid,  does  not  con> 
Btltute  an  election  of  remedy  so  as  to  limit  him  in  the  framing 
of  the  complaint  after  he  has  learned  the  details  of  the  trans- 
actions through  the  proposed  examination. 

5.  The  statement  in  plaintiff's  affidavit  that  the  defendant  R.,  as 

stockholder  and  director,  and  through  his  sons,  who  were  also 
directors,  controlled  the  corporate  property  and  affairs  and  sc 
manipulated  them  as  to  secure  possession  of  all  the  property 
and  assets  of  the  company,  justifies  a  claim  that  he  as  well  as 
the  company  may  be  found  to  have  received  plaintiff's  property 
through  their  joint  wrong  and  may  therefore  be  chargeable  as 
a  trustee  for  the  plaintiff. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwig,  Circuit  Judge.     Reversed. 

This  is  an  action  for  the  rescission  and  cancellation  of  the 
subscription  for  and  the  purchase  of  certain  shares  of  stock  in 
the  defendant  corporation  (El  Globo  Mining  and  Milling 
Company)  issued  November  30, 1906,  and  for  the  recovery  of 
the  money  paid  therefor,  with  interest,  on  the  ground  that  the 
subscription  and  purchase  of  the  stock  were  induced  by  the 
false  and  fraudulent  representations  of  the  defendants.  Th/? 
Vol.  138— 27 
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discovery  of  facts  alleged  to  be  within  the  knowledge  of  the 
secretary  of  the  defendant  company  and  the  defendant  Ro- 
madka  is  sought  in  order  to  enable  the  plaintiff  to  frame  his 
complaint.  Discovery  is  sought  as  to  the  ownership,  title, 
time  when  acquired  and  from  whom,  and  the  consideration 
for  the  El  Globo  mine;  as  to  the  organization,  when,  where, 
and  how,  of  the  defendant  company ;  the  facts  regarding  the 
issuance  of  stock,  the  subscriptions  to  and  ownership  of  the 
stock,  the  oflScers  elected,  their  acts  and  thoir  management  of 
the  affairs  of  the  defendant  company ;  the  amount  of  money 
expended  by  the  company,  when,  where,  how,  and  by  what 
authority;  like  facts  as  to  the  El  Globo  Mining  and  Milling 
Company  of  Mexico ;  as  to  the  authority  under  which  a  cer- 
tain circular  to  induce  subscriptions  was  issued  by  the  agents 
of  the  defendants;  as  to  the  reports  made  to  the  defendant 
company  by  Charles  A.  Romadka,  president  of  the  company 
and  son  of  the  defendant  Romadka;  and  as  to  the  report  made 
by  the  directors  to  the  stockholders;  and  as  to  the  financial 
transactions  between  the  defendants  and  by  them  or  either  of 
them  with  the  El  Globo  Mining  and  Milling  Company  of 
Mexico.  Discovery  is  also  sought  as  to  the  development  and 
work  done  on  the  El  Globo  mine  and  as  to  the  amount  of 
money  expended  by  the  defendant  Romadka  and  his  sons 
upon  this  mine  prior  to  the  incorporation  of  the  defendant 
company ;  as  to  the  production  of  ore  and  the  shipments  from 
the  mine  from  August  25,  1902,  to  January  1,  1905,  and  the 
smelter  returns  therefrom;  and  as  to  the  statements  made  or 
authorized  to  be  made  by  the  defendant  Romadka  to  the 
plaintiff  and  other  stockholders  in  relation  to  the  defendant 
company  prior  to  the  time  when  plaintiff  subscribed  for  and 
purchased  his  stock. 

The  defendant  Romadka  made  an  affidavit  that  he  had 
never,  directly  or  indirectly,  made  or  caused  to  be  made  to 
the  plaintiff  or  any  other  person  any  false  or  fraudulent  rep- 
resentation, and  that  he  was  not,  and  for  a  long  time  prior  to 
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the  commencement  of  this  action  had  not  been,  an  oflScer  of 
the  defendant  corporation.  He  made  this  affidavit  for  the 
purpose  of  obtaining  an  order  from  the  court  requiring  the 
plaintiff  to  show  cause  why  the  order  requiring  the  defend- 
ant Bomadha  to  submit  to  an  examination  imder  sec.  4096, 
Stats.  (Supp.  1906),  should  not  be  vacated,  or,  if  the  court 
should  not  grant  an  order  absolutely  prohibiting  the  examina- 
tion, why  defendant's  examination  should  not  be  limited 
strictly  to  the  matters  which  would  enable  plaintiff  to  obtain 
information  from  the  defendant  Bomadka  which  would  tend 
to  establish  his  personal  liability. 

The  court  issued  an  order  for  the  plaintiff  to  show  cause 
why  the  proceedings  requiring  the  defendant  Bomadka  to  sub- 
mit to  an  examination  should  not  be  vacated  or  limited.  At 
the  hearing  on  this  order  to  show  cause  plaintiff  submitted  a 
supplementary  affidavit  stating  that  plaintiff  was  informed 
and  believed  that  the  defendant  Bomadka  had  been  in  direct 
or  indirect  control  of  the  affairs  of  the  defendant  company 
through  his  ownership  or  control  of  a  majority  of  the  stock  of 
the  defendant  company;  that  a  large  portion  of  the  money  de- 
rived from  the  sale  of  the  balance  of  the  stock  had  been 
wasted,  misappropriated,  and  misapplied  by  the  board  of  di- 
rectors of  the  defendant  company  under  the  control  and  direc- 
tion of  the  defendant  Bomadka;  that  this  defendant,  through 
the  assignee  of  a  fraudulent  claim  in  favor  of  the  defendant 
Bomadka,  had  fraudulently  procured  a  judicial  sale  of  the 
property  of  the  defendant  company;  and  that  this  assignee 
was  holding  the  property  of  the  defendant  company  so  ac- 
quired for  the  use  and  benefit  of  the  defendant  Bom^ka, 
The  affidavit  enumerates  specific  misrepresentations  which 
are  alleged  to  have  induced  plaintiff  to  subscribe  for  and  pur- 
chase his  shares  of  stock  and  which  are  alleged  to  have  been 
directly  or  indirectly  procured  by  the  defendant  Bomudka. 
The  court  made  an  order  absolutely  vacating  and  setting  aside 
the  proceedings  for  the  examination  of  the  defendant  Bo- 
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mudka  and  enjoining  the  proposed  examination.  This  is  an 
appeal  from  such  order. 

For  the  appellant  there  were  briefs  by  Frank  M.  Eoyt,  and 
oral  argument  by  L.  A.  Olwell. 

For  the  respcmdent  there  were  briefs  by  Kronshage,  Mc- 
Govern,  Goff,  Fritz  £  Hcmnan,  attorneys,  and  Thos.  H,  Gill, 
of  counsel,  and  oral  argument  by  Theodore  Kronshage.  They 
contended,  inter  alia,  that  no  cause  of  action  for  rescission  ex- 
ists against  the  defendant  Romadha.  Franey  v.  Warner,  96 
Wis.  222 ;  Limited  Inv.  Asso.  v.  Glendale  Inv.  Asso.  99  Wis. 
54;  Glendale  Inv.  Asso.  v.  Harvey  L.  Co.  114  Wis.  408 ;  /.  F. 
LeClair  Co.  v.  Bogers-Ruger  Co.  124  Wis.  44.  Plaintiff, 
having  elected  to  rescind,  has  waived  and  cannot  assert  the 
remedial  rights  predicated  upon  the  opposite  and  inconsistent 
theory  of  a  subsisting  contract.  Orani  v.  Law,  29  Wis.  99, 
104 ;  Franey  v.  Warner,  96  Wis.  222 ;  Limited  Inv.  Asso.  v. 
Glendale  Inv.  Asso.  99  Wis.  54;  Sm^esters  v.  Schroeder,  123 
Wis.  116;  Davis  v.  Schmidt,  126  Wis.  461;  Fox  v.  WilJeitir 
son,  133  Wis.  337,  340;  Smith  v.  Bums  B.  &  Mfg.  Co.  132 
Wis.  177,  186  iPfeijfer  v.  Marshall,  136  Wis.  51, 116  N.  W. 
871;  Wilson  v.  New  U.  S.  C.  R.  Co.  73  Fed.  994,  20  0.  C. 
A.  244;  Westerfield  v.  New  York  L.  Ins.  Co.  129  Cal.  68; 
Fagan  v.  Newson,  12  N.  0.  20. 

SiKBioKEB,  J.  The  purpose  of  respondent's  examination 
under  sec.  4096,  Stats.  (Supp.  1906),  is  to  enable  plaintiff  to 
frame  his  complaint.  To  entitle  plaintiff  to  such  an  examina- 
tion before  issue  joined,  the  notice  thereof  must  be  "accom- 
panied by  an  affidavit  of  the  party,  his  agent  or  attorney,  stat- 
ing the  general  nature  and  object  of  the  action"  and  "the 
points  upon  which  such  discovery  is  desired."  Tte  plaintiff 
attempted  to  fulfil  these  demands  of  the  statute  by  the  serv- 
ice of  an  affidavit  stating  that  plaintiff  seeks  reimbursement 
for  the  damages  he  claims  to  have  suffered  through  the  al- 
leged fraudulent  scheme  of  the  defendant  El  Globo  Mining 
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and  Milling  Company  and  the  defendant  Charles  P.  Ro- 
madka, by  which  he  was  induced  to  purchase  and  pay  for  stock 
of  the  corporation,  and  that  plaintiff  seeks  a  rescission  and 
cancellation  of  such  stock  subscription  and  purchase.  This 
remedial  statute  has  repeatedly  been  declared  to  be  a  highly 
beneficial  one,  and  one  to  be  liberally  construed.  See  Schmidt 
V.  Menasha  W.  W.  Co.  92  Wis.  529,  66  N.  W.  695,  and  cases 
cited.  If  the  facts  stated  in  the  affidavit  charge  that  plaintiff 
may  be  entitled  to  recover  against  the  defendants,  then  he  has 
a  right  to  a  discovery,  whether  or  not  the  imputations  of  fraud 
are  well  founded.  Id.  The  requirements  of  the  affidavit 
upon  which  such  application  is  based  were  considered  in  the 
recent  case  of  Oratz  v.  Parker,  137  Wis.  104, 118  N.  W.  637, 
and  it  was  there  declared: 

"It  does  not  require  that  facts  sufficient  to  constitute  a 
cause  of  action  shall  be  set  forth  therein.  ...  It  is  not  even 
necessarv  that  the  plaintiff  should  know  that  a  cause  of  action 
existed. 

This  it  seems  must  necessarily  be  the  interpretation  of  this 
statute,  for  its  very  purpose  is  to  enable  a  plaintiff  to  secure 
information  that  he  may  properly  state  his  cause  of  action. 
As  stated  in  the  Schmidt  Case: 

"It  may  be  that  upon  examination  of  the  defendants  the 
plaintiff  will  find  that  there  is  no  ground  for  charging  the  de- 
fendants with  fault,  and  expensive  litigation  may  thus  be 
avoided.'^ 

It  is  however  contended  by  the  defendant  Bomadka  that 
the  plaintiff's  statement  in  the  affidavit  for  discovery,  namely, 
"that  the  general  nature  and  object  of  the  action  is  for  the 
rescission  and  cancellation  of  the  subscription  and  purchase 
by  the  plaintiff  of  five  (5)  shares  of  capital  stock  of  the  de- 
fendant company,  .  .  .  issued  by  such  company  to  the  plaint- 
iff on  the  30th  day  of  November,  1906,  and  for  the  recovery  of 
the  money  paid  therefor  by  the  plaintiff,''  is  an  election  that 
his  cause  of  action  shall  be  for  a  rescission  and  cancellation, 
and  that  since,  under  the  facts  and  circumstances  stated,  no 
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cause  of  action  does  or  can  exist  against  the  defendant  Bo- 
madka  because  it  appears  he  is  not  in  possession  of  any  of  the 
proceeds,  his  examination  should  not  be  permitted.  Madison 
V.  Madison  0.  &  E.  Co.  129  Wis.  249,  108  N.  W.  65 ;  State 
V.  Milwaukee  E.  R.  &  L.  Co.  136  Wis.  179,  116  N.  W.  900. 
This  contention  challenges  the  plaintiff's  right  to  proceed 
upon  the  ground  that  he  has  chosen  to  remedy  his  wrong  by  a 
rescission  of  his  subscription  to  the  stock  of  the  defendant  cor- 
poration and  the  recovery  as  damages  of  an  amount  equal  to 
the  money  paid  therefor.  The  argument  is  that  the  state- 
ment in  his  aflSdavit  amounts  to  an  election  of  remedy  and  re- 
stricts him  to  an  action  based  upon  implied  assumpsit  as  for 
money  had  and  received.  The  correctness  of  this  claim  must 
be  ascertained  from  the  facts  now  before  the  court  and  the 
remedies  afforded  by  the  law  under  such  circumstances. 

It  is  in  effect  stated  in  the  aflSdavit  that  the  plaintiff  made 
the  purchase  of  the  stock  of  the  defendant  company;  that  he 
paid  and  the  defendant  company  received  cash  in  payment  of 
the  transfer;  that  the  defendant  Romadka  was  an  oflScer  of 
the  company  and  o\vned  a  controlling  interest  therein;  that 
he  and  the  ofiicers  and  representatives  of  the  company  man- 
aged the  corporate  affairs  and  property,  and  as  such  fraudu- 
lently misrepresented  its  actual  financial  condition,  the  value 
of  its  property  and  its  productiveness,  and  that  he  finally 
through  fraud  secured  the  title  and  possession  of  aU  the  com- 
pany's property  and  assets.  These  statements  are  ample  to 
show  the  general  nature  of  the  wrong  of  which  the  plaintiff 
complains,  namely,  a  fraudulent  scheme  and  purpose,  wherein 
the  respondent  and  the  defendant  company  joined  and 
whereby  the  plaintiff  was  injured  and  damaged.  It  is  ap- 
parent from  these  facts  that  the  defendant  Romadka,  as  a 
stockholder  of  the  defendant  company  and  as  an  oflScer  in 
charge  and  management  of  its  affairs,  secured  a  benefit 
through  the  corporation,  which  had  obtained  money  for  the- 
stock  sold  to  the  plaintiff ,  and  by  ultimately  gaining  posses- 
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sion  of  its  property,  thus  through  fraudulent  manipulation  ob- 
taining the  title  to  the  company's  property  and  retaining  it 
against  the  right  of  the  plaintiff  and  others  similarly  situatf;d. 
Milhraih  v.  State,  ante,  p.  354,  120  N.  W.  252.  The  facts 
and  circumstances  stated  fully  sustain  plaintiff's  contention 
to  the  effect  that  he  has  a  cause  of  action  against  the  defend- 
ants for  fraud  committed  by  them  jointly.  That  the  plaint- 
iff, under  such  circumstances,  has  the  right  to  seek  relief  for 
the  fraud  so  perpetrated  upon  him  by  the  defendant  company 
and  by  Romadka  as  its  officer  and  agent,  we  deem  well  sus- 
tained by  the  following  cases:  Pittsburg  M.  Co.  v.  Spooner, 
74  Wis.  307,  42  N.  W.  259 ;  Zinc  C.  Co.  v.  First  Nat.  Bank, 
103  Wis.  125,  79  N.  W.  229;  Hehgen  v.  Koeffler,  97  Wis. 
313,  72  N.  W.  745 ;  Franey  v.  Warner,  96  Wis.  222,  71  N. 
W.  81.  The  doctrine  of  these  cases  is  that  the  injured  party 
may  demand  that  he  be  made  good  by  those  who  have  united 
in  the  wrong  resulting  in  his  injury ;  and  in  seeking  this  re- 
lief he  is  not  necessarily  compelled  to  pursue  the  joint  wrong- 
doers separately  or  to  seek  relief  against  those  into  whose 
hands  he  can  trace  the  funds.  Liability  attaches  upon  the 
ground  that  when  such  a  fraud  is  committed  by  several  acting 
in  concert  and  they  reap  a  benefit  therefrom,  then  they  are 
all  jointly  and  severally  liable,  and  no  participant  can  escape 
liability  because  he  did  not  share  in  a  pecuniary  benefit  of  the 
wrong.  The  benefit  so  secured  by  any  one  of  the  parties  is 
deemed  to  have  been  for  the  benefit  of  all,  and  each  is  indi- 
vidually liable  for  the  whole  injury.  Harrigan  v.  Oilchrist, 
121  Wis.  127,  280,  281,  99  N.  W.  909;  Mack  v.  Latta,  178 
N.  T.  526,  71  N.  E.  97. 

The  corporation  is  properly  included  as  a  party  under  the 
charge  made  in  the  affidavit.  The  allegations  that  defend- 
ants made  fraudulent  representations  by  which  plaintiff  was 
induced  to  purchase  the  stock  and  part  with  his  money  rea- 
sonably permit  of  the  inference  that  its  officers  and  agents 
acted  authoritatively  in  the  matter  complained  of,  and,  if  sus- 
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tained  by  proof,  subjects  it  to  liability.  Zinc  C.  Co.  v.  First 
Nat.  Bank,  supra.  The  situation  thus  presented  invests 
plaintiff  with  the  right  to  pursue  one  of  several  courses  to 
remedy  the  wrong.  He  had  the  right  to  restore  the  original 
situation,  rescind  the  contract,  and  recover  back  his  money, 
lie  may  offer  to  restore,  and,  by  keeping  such  offer  good,  sue 
in  equity  for  a  rescission  of  the  contract  and  for  a  recovery 
of  his  money.  Without  restoring,  he  or  all  similarly  inter- 
ested joining  may  sue  in  equity  to  charge  such  person  as  a 
trustee  of  the  profits  fraudulently  retained  by  him  and  for  an 
accounting.  Or  he  may  sue  such  person  at  law  for  the  damages 
resulting  from  the  fraud.  True,  plaintiff  states  the  general 
nature  and  object  of  his  action  to  be  for  the  rescission  of  the 
subscription  contract  and  for  the  recovery  of  the  money  paid 
thereon.  This,  however,  cannot  be  held  to  be  an  election  of 
remedies  so  as  to  limit  him  in  framing  his  complaint  to  an  ac- 
tion upon  implied  assumpsit  as  for  money  had  and  received 
4ifter  he  shall  learn  the  details  of  the  transactions  from  re- 
«2)ondent's  examination.  It  may  well  transpire  that  facts 
will  be  elicited  according  with  the  purpose  so  declared  and 
upon  which  an  action  in  equity  either  for  a  rescission  of  the 
contract  and  the  recovery  of  the  money,  or,  without  a  restora- 
tion of  the  stock,  an  action  to  charge  defendants  as  trustees  of 
the  profits  fraudulently  retained  by  them  and  for  an  account- 
ing may  be  framed  as  affording  the  most  complete  and  eflB- 
cient  remedy.  The  charge  that  the  respondent,  as  stockholder 
and  director,  and  through  his  sons,  who  were  also  directors, 
controlled  the  corporate  property  and  its  affairs  and  so  ma- 
siipulated  the  same  as  to  secure  possession  of  the  property 
and  assets  of  the  company,  amply  justifies  the  claim  that  he 
as  well  as  the  company  may  be  found  to  have  received  the 
property  of  the  plaintiff  through  their  joint  wrong,  and  may, 
under  the  doctrine  of  the  foregoing  cases,  establish  the  rela- 
tionship of  a  trustee  as  between  him  and  the  plaintiff. 

We  are  of  opinion  that  the  court  erred  in  vacating  and  set- 
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ting  aside  the  proceeding  to  examine  the  respondent  before  is- 
sue joined  under  sec  4096,  Stats.  (Supp.  1906),  in  enjoining 
plaintiff  from  proceeding  further  therein,  and  in  dismissing 
the  action  as  to  the  respondent. 

By  the  Court — ^The  order  appealed  from  is  reversed,  and 
the  cause  remanded  to  the  trial  court  for  further  proceedings 
according  to  law. 


WnnraBAoo  Papee  Mills,  Appellant,  vs.  Kimbeely-Clakk 

Company,  Respondent. 

Sakb,  Bespondent,  vs.  Same,  Appellant. 

February  iO—March  9, 1909. 

Waters:  Conveyance  of  water-power  dam,  canals,  etc.:  Title  to  lock: 
EasemerU  or  feef 

1.  Parsuant  to  an  act  of  the  legislature  In  1847,  a  dam  was  con- 
structed across  the  south  channel  of  Fox  river,  with  a  canal 
and  a  lock  for  the  passage  of  boats.  In  1862  the  federal  gov- 
ernment built  a  canal  on  the  other  side  of  the  river,  and  the 
lock  thereafter  fell  into  disuse.  In  1867  the  owners  conveyed 
the  dam,  together  with  an  easement  over  the  lands  occupied  by 
its  ends  for  the  purpose  of  maintaining  it;  also  all  their  right, 
title,  and  interest  in  and  to  the  water  held  and  water  power 
created  by  the  dam,  and  the  land  occupied  by  the  canal  and 
race  used  for  carrying  water  from  said  dam  to  the  mills  in  the 
village,  to  the  width  of  100  feet  each,  as  specified  in  the  plat. 
It  appeared,  among  other  things,  that  the  statute  authorizing 
the  dam  required  the  construction  and  operation  of  the  lock 
as  a  component  part  of  the  improvement;  that  the  lock,  though 
disused,  was  maintained  until  after  the  conveyance;  that  its 
maintenance  or  the  construction  of  a  new  one  by  the  owner 
of  the  water  power  could  probably  be  compelled;  that  the  lock 
was  only  thirty-five  feet  wide  while  the  width  of  the  canal  and 
race  was  correctly  stated  in  the  conveyance  as  100  feet;  that  the 
lock  was  located  upon  an  arm  of  the  canal  and  was  not  itself 
used  to  convey  water  to  mills,  but  the  portion  of  such  arm  above 
the  headgates  had  been  so  used;  and  that  without  the  use  or 
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control  of  the  lock  the  power  conveyed  might  be  largely  im- 
paired. Held,  that  the  lock  constituted  a  part  of  the  canal  and 
was  included  in  a  conveyance  thereof,  though  not  specifically 
mentioned. 

2.  The  rights  of  the  parties  under  such  conveyance  are  to  be  deter- 

mined as  of  the  date  thereof,  and  the  subsequent  filling  up  of 
the  canal  or  lock  could  not  operate  to  divest  the  title  acquired. 

3.  A  conveyance  of  a  dam  and  mill  races  or  canals  and  the  water 

power  furnished  by  the  dam,  reciting  that  it  was  intended  there- 
by to  convey  the  entire  interest  of  the  grantor  in  all  said  prop- 
erty, carried  the  grantor's  title  to  the  fee  of  the  bed  and  banks 
of  the  canals,  including  a  lock,  and  not  a  mere  easement  to  use 
the  same  for  water-power  purposes;  and  upon  discontinuance 
of  the  use  of  the  lock  it  did  not  revert  to  the  grantor. 

Appeals  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.  Affirmed 
on  plaintiff's  appeal;  reversed  on  that  of  the  defendant. 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  a  parcel  of  land  formerly  used  as  a  lock  for  the  passage  of 
boats  from  a  point  above  the  dam  in  the  Fox  river  at  Xeenah 
to  Little  Lake  Butte  des  Morts.  The  lock  in  question  fell 
into  disuse  after  the  year  1862,  when  the  government  of  the 
United  States  constructed  a  channel  for  the  passage  of  boats 
on  the  Menasha  side  of  the  river.  The  lock  was  gradually 
filled  up  from  1884  to  1890.  Other  material  facts  are  stated 
in  the  opinion.  The  circuit  court  held  that  the  plaintiff  was 
entitled  to  a  one-third  interest  and  the  defendant  to  a  two- 
thirds  interest  in  the  strip  of  land  in  question.  Both  parties 
appealed  from  the  judgment. 

For  the  plaintiff  there  was  a  brief  by  Eaton  &  Eaton,  at- 
torneys, and  Barbers  &  Beglinger,  of  counsel,  and  oral  argu- 
ment by  Fred  Beglinger  and  M.  H.  Eaton. 

For  the  defendant  there  was  a  brief  by  Hooper  &  Hooper, 
and  oral  argument  by  Moses  Hooper. 

Babnes,  J.  This  being  an  action  of  ejectment  the  plaint- 
iff must  prevail,  if  at  all,  on  the  strength  of  its  own  title,  not 
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upon  the  weakness  of  that  of  its  adversary.  The  plaintiff 
claims  title.  So  does  the  defendant.  Both  claim  through  a 
common  grantor.  Defendant  also  asserts  that,  if  the  title  is 
not  vested  in  it,  it  is  vested  in  a  third  party  not  before  the 
court.  It  is  not  material  for  the  decision  of  this  case  where 
the  title  is,  provided  it  is  not  in  the  plaintiff. 

On  March  14, 1870,  James  Bassett  and  Abigail  Bassett  ex- 
ecuted a  quitclaim  deed  of  the  lock  in  dispute  to  Hungerford 
and  Daniels,  through  whom  the  plaintiff  claims  by  mesne  con- 
veyances. It  is  the  contention  of  the  plaintiff  that  at  the  time 
this  deed  was  executed  the  Bassetts  owned  a  two-thirds  inter- 
est in  the  lock.  On  September  18,  1867,  the  same  grantors 
executed  a  conveyance  to  Smith  and  Proctor,  conveying  the 
following  described  property: 

"The  dam  across  the  south  channel  of  the  Fox  river  at  the 
village  of  Neenah  in  said  county,  commonly  known  as  the 
^JSTeenah  dam,'  erected  and  maintained  pursuant  to  the  pro- 
visions of  an  act  of  the  legislature  of  Wisconsin  entitled  *An 
act  to  authorize  the  construction  of  a  dam  across  the  Fox 
river,'  approved  February  8,  1847,  with  the  right,  privilege 
and  easement  of  the  land  occupied  by  the  ends  of  said  dam  on 
each  side  of  said  channel  for  the  uses  and  purposes  of  keep- 
ing and  maintaining  the  said  dam,  also  all  the  right,  title  and 
interest  of  the  said  parties  of  the  first  part  in  and  to  the  water 
held  and  water  power  created  by  said  dam,  excepting  as  here- 
inafter expressly  reserved,  and  to  the  land  occupied  or  to  be 
occupied  by  the  canal  and  race  used  for  carrying  the  water 
from  said  dam  to  the  mills  and  manufactories  in  said  village 
of  Xeenah  according  to  the  recorded  plat  of  Bassett's  addi- 
tion to  Xeenah  to  the  width  of  one  hundred  feet  each  as 
specified  in  said  plat." 

It  is  the  contention  of  defendant  that  an  undivided  two- 
thirds  interest  in  the  lock  passed  under  this  conveyance.  The- 
plaintiff  did  not  succeed  to  any  interest  conveyed  to  Smith 
and  Proctor.  If  the  lock  in  question  was  conveyed  by  that 
deed,  then  plaintiff  has  no  title  to  an  undivided  two-thirds 
interest  therein.     If  it  was  not  so  conveyed,  such  interest  be- 
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longs  to  the  plaintiff.  The  trial  oonrt  held  that  the  foregoing 
deed  conveyed  the  interest  of  the  grantors  in  the  lock  and  that 
plaintiff  never  acquired  any  title  to  the  two-thirds  interest 
conveyed  under  the  deed  of  March  14,  1870.  The  map  on 
page  429  shows  the  location  of  the  dam,  main  channel  of  the 
river,  the  water  power,  canal,  the  race,  and  the  look. 

Harvey  Jones,  Gilbert  Jones,  and  Abigail  Bassett  were  the 
heirs  at  law  of  Harvey  Jones,  Sr.,  and  are  the  conmion  gran- 
tors of  all  persons  claiming  title  to  the  land  in  controversy. 
In  1847  (Terr.  Laws  1847,  p.  104)  the  legislature  of  Wis- 
consin empowered  Harvey  Jones  to  erect  the  dam  in  question. 
That  act  provided : 

"Said  dam  .  .  .  shall  contain  a  suitable  and  convenient 
lock  ...  for  the  passage  of  boats,  barges  and  water  craft; 
and  the  proprietor  of  said  dam  shall  maintain  said  lock  and 
shall  attend  the  passage  of  all  such  boats,  barges  and  water 
<5raft  through  said  lock  free  of  all  charges  to  the  owners 
thereof;  and  if  such  lock  shall  not  be  kept  in  repair  .  .  .  and 
suitably  attended  .  .  .  said  Harvey  Jones  and  his  associates, 
their  heirs  and  assigns,  being  in  possession  of  the  works 
hereby  authorized,  shall  pay  to  any  person  or  persons  who 
may  be  injured  by  delay  all  damages  .  .  J' 

The  lock  was  completed  some  time  after  1849,  and  was  op- 
erated in  connection  with  the  dam  from  the  time  of  its  com- 
pletion until  1862,  when  the  government  canal  was  built, 
which  has  ever  since  been  used  for  the  passage  of  boats. 
After  the  erection  of  the  canal  by  the  federal  government  the 
Jones  lock  fell  into  disuse,  and  from  1884  to  1900  it  was 
gradually  filled  up. 

It  will  be  observed  that  the  Bassett  deed  of  September  18, 
1867,  conveyed  (1)  the  dam  across  the  south  channel  of  the 
Fox  river,  known  as  the  '^'Xeenah  dam,"  together  with  an  ease- 
ment over  the  land  occupied  by  the  owners  of  the  dam  for  the 
purpose  of  keeping  the  same  in  repair ;  (2)  all  right,  title,  and 
interest  of  the  grantors  in  and  to  the  water  held  and  water 
power  created  by  said  dam,  with  certain  exceptions  not  here 
material;  and  (3)  the  land  occupied  or  to  be  occupied  by  the 
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oanal  and  race  used  for  carrying  water  from  said  dam  to  the 
mills  and  manufactories  of  Neenah  to  the  width  of  100  feet, 
as  specified  in  said  plat 

The  trial  court  held  that  the  provision  of  this  deed  convey- 
ing the  canal  and  race  was  broad  enough  to  and  did  include 
the  lock,  because  the  lock  was  in  reality  a  part  of  the  canal. 
In  opposition  to  this  view  counsel  for  plaintiff  urge  that  there 
was  no  physical  connection  between  the  lock  and  the  canal; 
that  the  canal  and  race  were  specifically  named  in  the  convey- 
ance, and  if  it  had  been  the  intention  to  convey  the  lock  it 
would  have  been  specified;  that  it  was  only  the  canal  and  race, 
carrying  water  for  power  purposes  and  manufacturing  estab- 
lishments, that  were  conveyed  by  the  deed ;  that  the  lock  had 
fallen  into  disuse  at  the  time  the  conveyance  was  made ;  and 
finally,  that  the  width  of  the  race  and  canal  described  in  the 
conveyance  was  correctly  stated  as  100  feet,  while  the  lock 
was  only  thirty-five  feet  in  width.  If  the  lock  was  a  separate 
and  distinct  entity,  completely  dissociated  from  the  canal, 
dam,  race,  and  water  power  created  thereby,  at  the  time  the 
conveyance  of  1867  was  made,  the  position  of  the  plaintiff, 
that  it  was  not  conveyed  with  the  canal  and  race,  is  unanswer- 
able. The  canal  and  race  were  specifically  mentioned;  the 
lock  was  not.  Their  width  was  set  forth  as  being  100  feet, 
while  the  lock  was  but  thirty-five  feet  wide.  The  only  canal 
described  was  one  used  for  carrying  water  for  hydraulic  pur- 
poses. The  lock  proper  had  never  been  used  for  any  such 
purpose,  although  the  upper  part  of  the  canal  or  channel  in 
which  it  was  located  had  been  so  used.  If,  however,  the  lock 
was  actually  a  part  of  the  canal,  then  it  was  conveyed.  When 
the  improvement  authorized  by  the  legislature  was  completed, 
the  dam,  the  race,  the  canal,  and  the  lock  were  all  necessary 
to  the  development  of  the  water  power.  The  lock  was  neces- 
sary because  the  legislature  would  not  permit  navigation  to  be 
obstructed  by  a  dam  unless  suitable  provision  was  made  for 
the  passage  of  boats.  It  is  true  that  in  1867  the  lock  had  not 
been  used  for  this  purpose  for  about  five  years  because  of  the 
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improvement  made  by  the  general  government.  It  is  also 
true  that  the  lock  had  been  maintained  up  to  that  time,  and 
for  a  long  time  thereafter,  and  the  state  in  all  probability 
might  compel  its  maintenance  now,  for  that  matter,  or  require 
the  construction  of  a  new  one  in  its  stead.  The  word  "lock" 
does  not  seem  to  be  defined  by  the  compilers  of  law  diction- 
aries and  is  not  found  in  Words  and  Phrases.  Recurring  to 
the  definition  given  by  lexicographers  we  fijid  the  following: 
"A  barrier  to  confine  the  water  of  a  stream  or  canal ;  an  in- 
closure  in  a  canal,  with  gates  at  each  end,  used  in  raising  or 
lowering  boats  as  they  pass  from  one  level  to  another."  Cent. 
Diet. 

Webster  gives  the  same  definition,  and  that  given  in  the 
Standard  Dictionary  is  not  materially  different. 

The  main  thing  here  is  to  arrive  at  the  intention  of  the 
grantors  as  expressed  in  the  deed.  A  lock  is  almost  invari- 
ably used  in  connection  with  a  canal  and  forms  part  of  it.  It 
cannot  exist  except  in  connection  with  a  canal  or  some  equiva- 
lent situation.  The  words  "used  for  carrying  water,"  etc., 
found  in  the  conveyance  we  are  considering,  do  not  limit 
the  word  "canal"  as  found  therein,  but  are  merely  descriptive 
of  the  identity  of  the  particular  canal  meant  to  be  conveyed. 
From  the  situation  as  it  appears  to  us  the  canal  and  race  con- 
veyed begin  immediately  above  the  dam,  and  the  canal  in- 
cludes the  passageway  for  water  through  the  locks,  as  well 
as  through  what  might  be  termed  the  canal  proper.  In  other 
words,  the  artificial  channels  that  divert  the  water  from  the 
river  at  the  dam  and  turn  it  into  the  river  below  the  dam  con- 
stitute the  canal.  The  rights  of  the  parties  under  this  deed 
of  conveyance  must  be  fixed  as  of  the  date  upon  which  it  was 
made,  and  the  subsequent  filling  up  of  the  canal  could  not  op- 
erate to  divest  any  title  acquired  under  the  deed  of  1867. 

Another  consideration  that  confirms  the  view  taken  is  the 
fact  that  the  arm  of  the  canal  leading  to  the  lock  had  for  many 
years  been  one  of  the  canals  or  races  leading  to  a  flour  mill  op- 
erated by  water  power.     It  is  true  the  lock  was  beyond  such 
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mill,  but  a  portion  of  the  canal  above  the  headgates  had  been 
used  for  the  dual  purpose  of  furnishing  power  and  serving 
as  a  channel  for  the  passage  of  boats.  Without  the  use  or 
control  of  the  locks  the  water  power  conveyed  might  be  largely 
impaired.  The  gates  of  the  lock,  or  at  least  one  of  them,  had 
to  be  kept  closed  when  not  in  use,  in  order  to  conserve  the  wa- 
ter and  prevent  its  waste.  If  this  lock  had  been  more  directly 
connected  with  the  canal  it  would  not  be  seriously  claimed 
that  it  was  not  a  part  of  it.  Considering  its  utility  for  hold- 
ing and  utilizing  the  water  for  hydraulic  purposes  and  that  it 
originally  constituted  a  necessary  component  part  of  the  wa- 
ter-power plant,  absolutely  requisite  to  its  construction  in  the 
first  instance  and  to  its  maintenance  for  some  time  thereafter, 
and  the  further  fact  that  the  owner  of  such  water  power  might 
long  after  the  year  1867  be  compelled  to  operate  such  lock  or 
else  to  construct  and  operate  a  new  one,  we  conclude  that  the 
circuit  court  was  correct  in  holding  that  &  two-thirds  interest 
in  the  lock  passed  by  the  conveyance  of  September,  1867. 

The  plaintiff  claimed  title  to  the  remaining  one-third  in- 
terest  in  the  lock  imder  a  quitclaim  deed  from  Gilbert  Jones 
dated  March  20,  1893.  The  defendant  contends  that  at  this 
time  Gilbert  Jones  had  no  interest  in  the  lock,  by  reason  of  a 
conveyance  executed  by  him  on  February  19,  1881,  to  the  de- 
fendant, which  conveyed  "all  and  singular  the  imdivided  one- 
third  of  the  ]N"eenah  dain  and  appurtenances  and  dam  land- 
ings and  the  two  mill  races  or  canals  at  Neenah  and  the  water- 
power  or  hydraulic  power  furnished  by  said  dam,  it  being  in- 
tended hereby  to  convey  the  entire  interest  in  all  said  prop- 
erty which  descended  to  said  Gilbert  C.  Jones  from  Harvey 
Jones  and  which  has  not  heretofore  been  sold  and  conveyed, 
.  .  ."  with  certain  reservations  not  material.  The  trial 
court  held  that  the  Gilbert  Jones  interest  in  the  lock  did  not 
pass  under  the  deed  of  February  19,  1881,  and  that  plaintiff 
acquired  title  thereto  imder  the  deed  of  March  20,  1893.  It 
will  be  observed  that  the  deed  of  1881  conveyed  a  one-third 
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interest  in  the  dam  and  appurtenances  and  a  like  interest  in 
and  to  the  two  mill  races  and  canals  and  the  water  power  fur- 
nished by  the  danou  The  deed  then  recites  that  it  was  the  in- 
tention of  the  grantor  to  convey  his  entire  interest  in  all  of 
said  property.  The  circuit  court  held  that  this  conveyance  did 
not  carry  a  fee  in  the  lock,  but  simply  an  easement  to  carry 
water  through  and  to  operate  the  same,  and  that  when  the 
lock  was  no  longer  used  for  the  purpose  for  which  it  was  in- 
tended it  reverted  to  the  grantor,  and  that  plaintiff  acquired 
title  thereto  from  such  grantor  under  the  deed  of  March  20, 
1893.  The  only  material  difference  between  the  recitals  in 
this  deed  and  the  one  under  which  the  two-thirds  interest  was 
held  to  be  conveyed  was  that  the  1881  deed  did  not  specific- 
ally convey  the  land  occupied  by  the  race,  while  the  other  deed 
did.  The  conveyance  of  the  canal  having  included  the  lock, 
it  is  apparent  that  the  court  overlooked  the  provision  of  the 
deed  whereby  the  grantor  expressed  his  intention  "to  convey 
the  entire  interest  in  all  of  said  property^'  which  he  then 
owned.  The  grantor  owning  the  land  which  necessarily  was 
an  essential  part  of  the  canal,  such  entire  interest  would  as  a 
matter  of  course  include  the  fee  and  not  a  mere  easement. 
Moreover,  we  think  that  a  conveyance  of  a  mill  race  or  canal 
carries  something  more  than  an  easement  or  right  to  use  the 
same  for  water-power  purposes.  The  bed  and  banks  are  part 
of  the  canal  and  should  pass  with  the  conveyance  of  it. 
Bishop  V.  Seeley,  18  Conn.  389,  394;  Schuylkill  N.  Go.  v. 
Berks  Co.  11  Pa.  St.  202,  203 ;  Oeneaee  Valley  C.  R.  Co.  v. 
Slaight,  49  Hun,  35, 1  N.  Y.  Supp.  564.  It  follows  that  the 
trial  court  erred  in  holding  that  the  plaintiff  was  the  owner  of 
and  was  lawfully  entitled  to  the  possession  of  the  one-third  in- 
terest in  the  lock. 

There  is  still  a  third  conveyance,  under  which  the  defend- 
ant claims  title  to  the  southwesterly  one-half  of  the  lock,' 
which  was  executed  May  13,  1865,  and  ran  from  Gilbert  C. 
Jones  and  Willard  Jones  to  Abigail  Bassett.     In  view  of  the 
Vol.  138—28 
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conclusion  reached  in  reference  to  the  other  deeds  it  is  un- 
necessary to  consider  this  one.  The  court  below  found  that  it 
conveyed  title  to  the  southwest  boundary  line  of  the  lock  and 
not  to  the  center  of  it,  and  we  think  the  trial  court  was  right 
in  reaching  this  conclusion. 

The  title  to  certain  other  parcels  of  land  is  in  controversy 
in  this  action,  but  no  complaint  is  urged  as  to  the  disposition 
made  of  such  lands  by  the  circuit  court,  and  as  to  them  the 
judgment  should  stand. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af 
firmed  on  plaintiffs  appeal,  and  is  reversed  on  the  appeal  of 
the  defendant,  and  the  cause  is  remanded  for  further  pro- 
ceedings according  to  law. 

KeUwin,  J.i  took  no  part. 


Jacobsbn,  Appellant,  vs.  Whitely  and  others.  Respondents. 

FelmMry  IB—March  9, 1909. 

Deceit:  Reliance  on  gtatements:  Knowledge  of  falsity:  Evidence: 
Noneuit:  Sale  of  corporate  stock:  Election  between  remedies: 
Rescission:  Ratification:  Witnesses:  Redirect  examination. 

1.  An  action  for  deceit  cannot  be  maintained  by  one  who  acted 

blindly  upon  statements  whose  ftilsity  he  knew  or  by  the  exer- 
cise of  ordinary  observation  would  have  known;  but  it  is  not 
essential  that  the  person  claiming  to  have  been  misled  should 
have  met  every  positive  statement  with  incredulity  and  have 
made  search  to  ascertain  whether  it  was  false. 

2.  In  determining  whether  the  falsity  of  statements  was  obvious 

the  intelligence  or  acuteness  of  the  plaintifT  and  the  extent  to 
which  he  relied  upon  defendant  by  reason  of  acquaintance  or 
confidence  are  matters  to  be  considered. 

3.  In  an  action  for  deceit  in  the  sale  of  shares  of  stock  in  a  dry 

goods  company  doing  a  retail  business,  the  evidence — showing, 
among  other  things,  that  defendants  were  long-time  acquaint- 
ances of  plaintifT,  that  he  had  no  adequate  oppoitunity  for  the 
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examination  necessary  to  an  understanding  of  the  books  of  the 
company,  and  that  the  action  of  defendants  was  such  as  to 
divert  him  from  such  examination — is  held  not  to  justify  a 
nonsuit  on  the  ground  that,  by  the  exercise  of  ordinary  care 
and  observation,  plaintiff  should  have  known  the  falsity  of  de- 
fendants' statements  as  to  the  assets,  debts,  business,  and  earn- 
ings of  the  company. 

4.  One  who  has  been  induced  by  fraud  to  purchase  property  may 

elect  not  to  rescind  the  contract  but  to  retain  what  he  has  re- 
ceived and  recover  damages  for  the  deceit;  and  such  right  of 
recovery  is  defeated  by  no  lapse  of  time  less  than  that  pre- 
scribed by  the  statute  of  limitations. 

5.  In  an  action  for  deceit  in  the  sale  of  stock  in  a  corporation,  a 

Randal  statement  with  which  defendants  were  not  shown  to 
have  been  connected  was  not  admissible  to  corroborate  the 
charge  of  specific  fraud. 

6.  Upon  redirect  examination  of  a  witness  anything  fairly  explana- 

tory of  that  which  was  drawn  out  on  cross-examination  is 
proper. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wimie- 
bago  county :  Geo.  W.  Bubnell,  Circuit  Judge.     Reversed. 

Action  for  damages  from  deceit.  The  plaintiff  claimed 
that  he  was  induced  to  buy  capital  stock  at  par  to  the  ampunt 
of  $3,000  in  the  Topliff  Dry  Goods  Company,  a  corporation 
of  this  state,  by  fraudulent  representations  of  the  defendants 
to  the  effect  that  said  company  was  doing  a  prosperous  busi- 
ness, that  its  business  was  in  a  flourishing  condition,  that  for 
the  year  1904  it  made  a  net  profit  in  its  business  of  over 
$4,000,  and  that  the  amount  of  its  indebtedness  was  about 
$19,000  and  its  assets  about  $50,000:  all  with  intent  to 'in- 
duce plaintiff  to  buy  said  stock.  Evidence  was  introduced  of 
the  making  of  said  representations,  of  the  material  falsity 
thereof,  of  the  extent  of  opportunity  and  ability  of  the  plaint- 
iff to  ascertain  such  falsity  before  the  purchase  of  said  stock, 
and  also  a  large  amount  of  testimony  of  his  opportunity  to 
learn  the  same  after  he  had  purchased  it  and  before  commen- 
cing suit,  during  a  part  of  which  period  he  continued  in  the 
employ  of  said  corporation  at  $25  per  week,  and  was  also  a  di- 
rector and  stockholder  therein.     The  making  of  fraudulent 
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representations  was  also  put  in  issue  both  by  the  pleadings 
and  the  evidence.  At  the  close  of  the  trial  the  court  entered 
judgment  of  nonsuit,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Williams  &  Wilr 
Hams,  and  oral  argument  by  G,  E.  Williams. 

For  the  respondents  there  was  a  brief  by  Thompsons,  Pink- 
erton  &  Jackson,  and  oral  argument  by  J.  C.  Thompson. 

Dodge,  J.  As  this  case  went  off  on  nonsuit  at  the  close  of 
the  plaintiff's  evidence,  it  is  only  necessary  to  inquire  whether 
there  was  any  credible  evidence  which,  taken  with  all  intend- 
ments and  reasonable  inferences  most  favorably  to  the  plaint- 
iff, tended  to  establish  the  cause  of  action.  It  is  imdeniable 
that  there  was  evidence  that  the  defendants  represented  to  the 
plaintiff  that  the  corporation  had  assets  of  about  $50,000; 
that  its  debts  were  only  about  $19,000 ;  that  it  was  doing  a 
prosperous  business  and  earned  a  substantial  profit  the  pre- 
ceding year;  also  that  each  of  those  statements  was  false,  that 
plaintiff  relied  upon  them,  and  that  the  stock  purchased  was 
of  l^ss  value  than  if  the  facts  stated  had  been  true.  Materi- 
ality of  such  representations  to  the  making  of  the  contract 
cannot  well  be  doubted.  We  presume,  however,  the  court^» 
reason  for  entering  the  nonsuit  was,  as  counsel  for  respond- 
ents argues,  that  plaintiff  had  full  opportunity  for  knowing 
the  falsity  of  the  representations  made  to  him  before  he  pur- 
chased and  therefore  could  not  and  did  not  rely  upon  their 
truth. 

The  rule  of  law  is  well  established  that  a  purchaser  is  not 
justified  in  relying  upon  the  statements  of  the  seller  when 
their  falsity  is  obvious  to  him,  but  this  does  not  require  that 
he  shall  meet  every  positive  statement  with  incredulity  and 
must  search  to  ascertain  whether  it  is  false.  The  law  recog- 
nizes the  duty  of  each  to  refrain  from  even  attempted  deceit 
of  another  with  whom  he  deals,  and  the  right  of  the  latter  to 
assume  that  he  will  do  so.     It  is  an  imsavory  defense  for  a 
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man  who  by  false  statements  induces  another  to  act  to  assert 
that  if  the  latter  had  disbelieved  him  he  would  not  have  been 
injured.  McClellan  v.  Scott,  24  Wis.  81,  86 ;  Tyner  v.  Cot- 
ter, 67  Wis.  482,  491,  80  K  W.  782.  Nevertheless  courts 
will  refuse  to  act  for  the  relief  of  one  claiming  to  have  been 
misled  by  another^s  statements  who  blindly  acts  in  disregard 
of  knowledge  of  their  falsity  or  with  such  opportimity  that  by 
the  exercise  of  ordinary  observation,  not  necessarily  by  search, 
he  would  have  known.  He  may  not  dose  his  eyes  to  what  is 
obviously  discoverable  by  him.  Northern  3.  Co.  v.  Wangard, 
117  Wis.  624,  94  N.  W.  785 ;  Kaiser  v.  Nummerdor,  120 
Wis.  234,  97  N.  W.  932,  and  cases  there  cited;  Miller  v. 
Hackharth,  126  Wis.  50,  52,  105  N.  W.  311.  It  is  in  this 
sense  only  that  opportunity  to  know  the  truth  will  prevent  re- 
tjovery  for  deceit.  Whether  the  situation  presents  or  fails  to 
present  such  opportunity  is  usually  a  question  of  fact.  The  in- 
telligence or  acuteness  of  plaintiff  is  one  important  element. 
Bamdt  v.  Frederick,  78  Wis.  1,  11,  47  N.  W.  6;  Bowe  v. 
Cage,  127  Wis.  245,  246,  106  N.  W.  1074.  Another,  is  the 
reliance  reposed  by  the  buyer  on  the  seller  by  reason  of  ac- 
quaintance or  confidence.  These  and  many  other  ccmsidera- 
tions  have  proper  effect  in  deciding  whether  the  truth  was 
obvious,  as  appears  in  the  various  cases  already  cited  and  very 
many  others.  Lockwood  v.  Allen,,  113  Wis.  474,  89  N.  W. 
492;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89  N.  W. 
538,  92  N.  W.  246;  Mannel  v.  Shafer,  135  Wis.  241,  115  N. 
W.  801;  King  v.  Graef,  136  Wis.  548, 117  N.  W.  1058. 

In  the  light  of  these  principles,  let  us  examine  the  evidence, 
at  least  in  its  tendency.  The  opportunities  claimed  to  have 
been  enjoyed  by  the  plaintiff  from  which,  it  is  asserted,  he 
must  have  known  of  the  falsity  of  the  statements  made  to  him, 
are  a  visit  to  the  store,  with  opportimity  to  observe  the  stock 
in  trade  and  to  examine  the  books.  With  reference  to  the 
first,  we  think  it  entirely  open  to  inference  whether  mere  ob- 
servation of  a  dry  goods  store  which,  according  to  defendants' 
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evidence,  contained  from  $38,000  to  $40,000  worth  of  varied 
stock,  would  have  made  obvious  to  the  plaintiff  the  impossi- 
bility of  the  total  assets  of  the  company  equaling  $50,000. 
We  apprehend  that  no  one,  without  a  careful  examination  of 
how  boxes  and  drawers  were  filled,  and  whether  with  the  more 
or  less  valuable  kinds  of  stock,  could  form  even  an  estimate 
within  twenty-five  per  cent  of  the  fact;  besides  which,  of 
course,  such  observation  would  give  no  light  whatever  on  the 
amount  of  the  accounts  receivable,  which  were  outstanding 
and  which  of  course  constituted  assets. 

As  to  the  books  which  were  in  evidence,  they  are  a  volumi- 
nous set  of  double-entry  books,  covering  all  the  details  of  pur- 
chases from  day  to  day  and  of  petty  sales  in  a  retail  business. 
They  consist  of  a  ledger  of  nearly  600  pages,  containing  ap- 
proximately 450  different  accounts,  several  of  which  extend 
over  many  pages,  not  consecutively,  but  scattered  throughout 
the  book,  without  complete  reference  to  each  page  in  any  in- 
dex. The  books  and  designation  of  the  general  accounts  of 
the  business  are  highly  artificial  and  capable  of  giving  or 
withholding  information  according  as  the  examiner  was  fa- 
miliar with  the  system  of  bookkeeping  and  also  with  the  key 
to  the  exact  meaning  of  the  several  accounts.  For  example,, 
the  merchandise  account  was  closed  in  January,  1905,  with 
an  entry  indicating  a  gross  profit  on  merchandise  of  some 
$9,000.  Of  course  a  skilled  bookkeeper  would  have  under- 
stood that  this  apparent  profit  was  subject  to  various  deduc- 
tions, but  primarily  for  expense.  Had  he  turned  to  the  ex- 
pense account  he  would  have  found  that  to  amount  to  but 
$2,600,  but  he  would  have  not  discovered  that  various  classes 
of  expenditures  were  not  included  under  the  caption  "ex- 
pense :"  such  as  salaries  and  wages,  insurance,  advertising — 
each  of  considerable  amoimt.  Thus,  imless  familiar  not  only 
with  the  theory  of  double-entry  bookkeeping  but  with  the 
meaning  in  which  the  bookkeeper  used  the  titles  to  the  ac- 
counts, he  might  have  been  deluded  into  an  understanding 
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that  much  profits  had  been  made.  True,  the  profit  and  loss 
account  would  not  have  shown  any  net  profit,  but  in  order  that 
he  must  be  charged  with  notice  of  the  profit  and  loss  account 
it  must  appear  that  he  had  knowledge  of  any  such  general  bal- 
ancing account,  which  by  the  way  is  usually  a  characteristic 
of  double-entry  bookkeeping,  in  form  at  least.  Two  of  the 
witnesses  most  familiar  with  these  books  testified  that  while 
the  facts  might  have  been  learned  from  them,  they  were  ap- 
parent only  to  a  skilled  bookkeeper, — to  him  only  after  suffi- 
cient critical  examination  to  master  the  individual  peculiari- 
ties. There  was  evidence  that  the  plaintiff  possessed  no  such 
skill ;  that  he  had  no  familiarity  at  all  with  double-entry  book- 
keeping or  with  its  theory ;  that  in  his  work  as  a  dry  goods 
clerk  he  had  learned  how  to  refer  to  certain  accounts  upon 
other  sets  of  books,  but  nothing  more.  It  seems  to  us,  there- 
fore, that  the  jury  might  well  have  drawn  the  conclusion  that 
these  books  presented  to  him  an  incomprehensible  maze  of 
figures  without  meaning  or  significance,  such  as  to  blind 
rather  than  enlighten. 

One  item  upon  which  defendants  dwell  is  the  ''bills  pay- 
able" account,  which,  if  understood,  would  have  shown  an  ad- 
verse balance  of  between  $21,000  and  $22,000,  which  they 
claim,  with  the  verbal  information  to  plaintiff  that  there  was 
$9,000  of  indebtedness  in  addition  to  bills  payable,  as  the 
fact  apparently  was,  at  once  informed  him  that  the  indebted- 
ness was  as  much  as  the  fact,  $32,000.  But  here,  again,  a 
key  to  the  bookkeeper's  terminology  was  essential  to  any  such 
deduction.  What  did  bills  payable  mean  ?  Did  it  include  or 
exclude  bills  owing  to  wholesale  merchants  for  goods  ?  The 
representation  to  plaintiff  was  that  $10,000  was  owing  to  the 
bank  and  about  $9,000  to  such  merchants.  The  total  of 
$21,000  of  the  bills  payable  account  would  not  be  violently 
variant  from  the  total,  and  on  the  page  on  which  he  must  have 
looked  it  would  have  been  apparent  to  a  bookkeeper  that  at 
least  one  $3,000  item  included  in  that  account  represented  in- 
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debtedness  tx)  J.  V.  Farwell  &  Co.,  well-known  wholesale  mer- 
chants ;  thus  justifying  an  idea  that  the  total  covered  not  only 
indebtedness  to  the  bonks,  but  also  indebtedness  to  merchants. 

There  is  also  evidence  tending  to  prove  that  the  only  time 
when  plaintiff  sought  to  avail  himself  of  the  offered  privilege 
of  examining  the  books,  he  was  accompanied  to  the  store  on  a 
Sunday  by  one  of  the  defendants,  who  spread  certain  books 
upon  a  desk  and  then  told  him  that  he  knew  nothing  about  the 
bookkeeping  and  could  not  explain  its  meaning,  whereby 
plaintiff  was  unable  to  gain  any  information  therefrom.  The 
only  other  actual  exhibition  of  books  was  made  on  an  evening 
when  plaintiff  was  called  to  the  store  by  telephone  just  as  he 
was  retiring  for  the  night.  Books  were  spread  upon  the 
table,  but  all  three  defendants  were  present  and  entered  into 
various  discussions  with  plaintiff  and  with  each  other  as  to  the 
details  of  an  arrangement  by  which  he  should  come  into  the 
corporation,  the  extent  to  which  his  name  might  be  helpful, 
and  to  which  he  should,  for  the  welfare  of  the  concern,  have 
managerial  prominence.  We  think  on  both  occasions  there 
was  evidence  from  which  the  jury  might  have  well  believed 
not  only  that  no  adequate  opportunity  for  the  examination 
necessary  to  the  understanding  of  the  books  was  enjoyed  by 
plaintiff,  but  that  the  action  of  the  defendants  was  such  as  to 
divert  him  therefrom. 

To  the  foregoing  facts  may  be  added  the  consideration  that 
the  defendants  were  all  long-time  acquaintances  of  the  plaint- 
iff, some  had  been  his  fellow-workmen  many  years  before,  and 
a  considerable  intimacy  of  friendship  had  been  maintained 
between  them  for  a  long  time.  Under  such  circumstances  it 
has  often  been  held  that  a  positive  assertion  of  a  fact  by  the 
proposed  seller  may  be  thought  by  the  trier  of  facts  a  sufficient 
diversion  of  the  purchaser  from  availing  himself  of  quite  ob- 
vious opportimities  for  examination.  We  cannot  avoid  the 
conviction  that  the  inference  as  to  whether  or  not  the  falsity 
of  the  alleged  misrepresentations  was  so  apparent  to  the 
plaintiff  that  he  must  have  known  it  by  the  exercise  of  that 
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care  and  observation  which  a  person  of  ordinary  care,  of  equal 
intelligence  and  understanding,  would  have  exercised,  was 
one  for  the  jury,  and  that  error  was  committed  in  granting 
the  nonsuit. 

Some  contention  is  made  by  respondents  that  plaintiff,  by 
retaining  his  stock  and  continuing  in  the  employ  of  the  com- 
pany, as  contemplated  at  the  time  of  the  purchase,  after  he 
must  have  ascertained  the  falsity  of  the  representations,  has 
so  ratified  the  contract,  or  waived  right  to  complain  of  the 
fraud,  that  he  cannot  recover.  This  seems  to  evince  much 
confusion  in  the  minds  of  the  respondents'  counsel  as  to  the 
rights  of  one  induced  to  make  and  execute  a  contract  by  de- 
ceit or  false  warranty.  Under  such  circumstances  the  de- 
frauded purchaser  has  at  his  election  either  of  two  rights :  He 
may  rescind  the  whole  contract,  and  upon  returning  all  that 
he  has  received  may  recover  back  all  that  he  has  paid,  so  that 
the  parties  may  stand  in  statu  quo.  To  this  right  it  is  doubt- 
less essential  that  he  act  with  reasonable  promptness,  and 
that  enjoyn^nt  of  rights  under  Uie  contract  will  be  deemed  a 
waiver.  He  also  has,  however,  the  right  to  enjoy  all  the 
fruits  of  what  he  receives  under  the  contract  and  to  recover 
damages  by  reason  of  breach  of  warranty  or  deceit  for  what- 
ever the  property  is  in  fact  worth  less  than  it  would  have  been 
if  as  represented.  Bonnell  v.  Jacobs,  36  Wis.  59;  Parry 
Mfg.  Co.  V.  ToUn,  106  Wis.  286,  82  K  W.  154;  Waupaca 
E.  L.  &  R.  Co.  V.  Milwaukee  E.  R.  &  L.  Co.  112  Wis.  469, 
472,  88  N.  W.  308;  Smeesters  v.  Schroeder,  123  Wis.  116, 
101  N.  W.  863;  Palmer  v.  Goldberg,  128  Wis.  103,  107  N. 
W.  478;  Fox  v.  Wilkinson,  133  Wis.  337,  113  N.  W.  669. 
This  latter  right,  when  he  does  not  rescind,  is  absolute  and 
destroyed  by  no  lapse  of  time  less  than  that  prescribed  by  the 
statute  of  limitations.  The  plaintiff  here  has  done  nothing 
more  than  to  retain  all  that  he  got  under  the  contract,  and  is 
entitled  to  recover  that  which  he  would  have  received  if  facts 
falsely  represented  by  defendants  had  existed. 

As  to  the  rulings  on  evidence,  we  need  not  decide  whether 
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there  was  reversible  error.  We  think  the  redirect  examina- 
tion of  plaintiff  as  to  what  transpired  before  the  commissioner 
when  his  deposition  was  taken  under  sec  4096,  Stats.  (1898), 
was  somewhat  restricted,  and  yet  the  court  evidently  recog- 
nized the  true  rule  of  law  that  anything  fairly  explanatory  of 
that  which  had  been  drawn  out  on  cross-examination  was 
proper.  He  was  equally  correct  in  the  view  that  a  certain  so- 
called  financial  statement  with  which  the  defendants  were  not 
shown  to  have  been  connected  was  not  proper  to  go  to  the  jury 
to  corroborate  the  charge  of  specific  fraud. 

The  remaining  question  as  to  competency  of  plaintiff's 
wife  as  a  witness  is  not  likely  to  arise  in  the  same  form  upon 
a  new  trial,  and  we  therefore  forego  discussion  thereof. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Rankel,   Appellant,   vs.   Bttokstaitf-Edwabds    Company, 

Respondent. 

February  19 — March  9, 1909. 

Master  and  servant:  Injury  to  servant:  Independent  contractor:  Neg- 
ligence of  iellow-servant:  Care  in  selection:  Who  are  fellow- 
servants:  Assumption  of  risk:  Duty  to  warn  servant  of  dangers. 

1.  One  H.  was  employed  by  defendant  at  a  certain  compensation  per 

day  to  procure  the  necessary  workmen  and  attend  to  the  con- 
struction of  a  mill,  defendant  to  furnish  all  materials  and  to 
pay,  through  H.,  the  men  hired  by  the  latter.  Defendant  exer- 
cised a  control  over  the  undertaking  to  the  extent  of  directing 
its  progress,  course  of  procedure,  and  general  management. 
Held,  that  H.  was  not  an  independent  contractor,  and  that  the 
workmen  were  employees  of  defendant. 

2.  A  master  is  not  liable  for  injuries  to  a  servant  caused  by  negli- 

gence of  a  fellow-servant.  If  he  used  reasonable  care  in  selecting 
the  fellow-servant  for  the  work  in  question,  acting  upon  such 
information  as  to  his  skill  and  competency  as  ordinarily  pru- 
dent men  act  upon  under *the  same  or  similar  circumstances. 
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3.  The  evidence  in  this  case  is  held  to  show  that  defendant  was  not 

negligent  in  the  selection  of  a  servant  to  break  up  with  dyna- 
mite the  frozen  ground  where  a  mill  was  to  be  built. 

4.  One  employed  for  the  special  work  of  breaking  up  with  dynamite 

the  frozen  ground  where  a  mill  was  to  be  erected  was  not  & 
fellow-servant  of  a  workman  engaged  in  excavating  the  earth 
who,  beyond  assisting  in  driving  the  holes  in  which  the  charges 
of  dynamite  were  placed,  took  no  part  in  the  separate  and  dis- 
tinct operation  of  blasting;  and  the  common  master  is  liable 
to  such  workman  for  injuries  resulting  from  negligence  of  the 
blaster.  Wiskie  v.  Moniello  O.  Co.  Ill  Wis.  443,  distinguished. 
Mabsiiall,  J.,  dissents. 

5.  The  workman  in  such  a  case  who,  after  the  blaster  had  pro- 

nounced the  place  safe  for  continuing  the  work  of  digging,  was 
injured  by  striking  with  his  pick  an  unexploded  charge  of  dyna- 
mite, is  held  not  to  have  been  informed  of  or  to  have  had  reason 
to  apprehend  the  particular  danger,  so  as  to  be  chargeable  with 
assumption  of  the  risk. 

6.  It  is  the  duty  of  a  master  using  hazardous  agencies  in  the  con- 

duct of  his  business  to  warn  his  servants,  not  informed  on  the- 
subject,  of  the  extraordinary  risks  attending  such  use. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county;  Geo.  W.  Burnell,  Circuit  Judge.     Reversed, 

This  is  an  action  for  the  recovery  of  damages  for  personal 
injuries  alleged  to  be  due  to  the  negligence  of  the  defendant. 

The  defendant  conducts  a  manufacturing  plant  for  the  pro 
duction  of  chairs,  caskets,  etc.  In  1907  it  was  determined  to- 
add  a  sawmill  to  the  defendant's  plant.  The  miU  was  to  be 
built  upon  a  marshy  ground  into  which  spiles  were  to  be 
driven  as  a  foundation  for  the  structure.  The  construction 
of  the  sawmiU  required  the  removal  of  certain  old  structures 
as  well  as  the  building  of  the  new  one.  The  defendant  com- 
pany negotiated  with  one  Heidlinger  for  the  removal  of  the 
old  stimctures  and  the  construction  of  the  new  mill.  Heid- 
linger stated  that  he  could  not  figure  upon  the  work  and  un- 
dertake it  because  it  involved  the  destruction  of  the  old  and 
the  construction  of  the  new  structures,  and  they  arranged  that 
Heidlinger  was  to  receive  $5  per  day  for  his  time  and  serv- 
ices.    He  was  to  procure  whatever  workmen  might  be  needed^. 
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keep  account  of  their  time  and  their  wages,  present  defend- 
ant with  a  statement  showing  the  amount  of  money  needed  to 
pay  the  wages  of  such  workmen,  receive  this  amount  with  his 
own  wages  from  the  defendant,  and  therefrom  pay  the  men. 
All  the  materials  to  be  used  in  the  construction  were  to  be 
furnished  by  the  defendant.  Heidlinger  prepared  the  plans 
for  the  mill.  The  work  was  started  in  the  early  part  of  the 
year,  when  the  surface  of  the  ground  was  frozen  to  the  depth 
of  about  two  feet.  It  was  necessary  to  remove  the  frozen 
earth  in  order  to  be  able  to  drive  the  spiles  for  the  f oimdation. 
Heidlinger  procured  laborers  to  excavate  and  remove  the 
frozen  earth,  among  them  the  plaintiff.  For  a  few  days  they 
worked  with  crowbars,  picks,  and  shovels.  To  expedite  the 
work  Heidlinger  consulted  with  an  officer  of  the  defendant 
and  suggested  that  the  frozen  earth  might  be  removed  more 
rapidly  and  easily  if  it  were  broken  with  dynamite.  The  of- 
ficer desired  to  send  for  dynamite,  but  Heidlinger  stated  that 
he  did  not  know  anything  about  dynamite  and  how  to  set 
and  explode  it.  He  was  then  directed  to  consult  the  owner 
of  a  stone  quarry  outside  the  city  of  Oshkosh  in  order  to  pro- 
cure a  competent  man  to  do  the  blasting.  Heidlinger  con- 
sulted the  owner  of  the  quarry,  and  on  his  recommendation 
engaged  a  man  in  his  employ,  one  Spanbauer,  to  do  the  blast- 
ing. Spanbauer  had  worked  for  the  owner  of  the  quarry  for 
five  or  six  years  at  breaking  stone.  He  had  observed  the  way 
in  which  blasting  was  done  at  the  quarry  and  had  done  some 
blasting  there. 

Preparatory  to  the  blasting  of  the  frozen  earth  the  work- 
men engaged  in  breaking  up  the  ground  drove  an  iron  bar 
into  the  ground  with  a  sledge  hammer.  When  the  iron  had 
been  driven  into  the  ground  to  the  desired  depth  the  bar  was 
withdrawn  and  the  workmen  retired  and  took  no  part  in  the 
blasting  operation.  Spanbauer  was  the  only  man  at  work  on 
the  grounds  of  the  defendant  who  had  had  any  experience 
with  dynamite,  and  when  the  hole  had  been  made  he  charged 
it  by  placing  the  dynamite  in  the  hole,  placing  the  exploding 
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cap  on  it,  making  the  necessary  electrical  connections,  filling 
the  hole  with  earth  and  tamping  it  down,  and  he  then  ex- 
ploded the  charge.  Several  charges  of  dynamite  were  ex- 
ploded at  the  same  time  by  having  a  series  of  charged  holes 
connected  with  the  one  electrical  instrument  used  to  discharge 
the  exploding  caps.  Four  charged  holes  were  connected  for 
the  last  blast  made  by  Spanbauer.  About  one  of  the  holes  the 
earth  was  not  thrown  up  as  about  the  other  three,  and  Span- 
bauer  then  again  connected  the  wires  from  this  hole  with  his 
electrical  apparatus  and  ran  a  current  through  the  wires.  No 
explosion  followed,  and  Spanbauer  made  an  examination  of 
the  ground  in  the  vicinity  of  the  hole  and  saw  a  crack  about 
one  and  one-half  feet  from  the  hole.  He  attributed  the  crack 
to  the  supposed  explosion  of  the  charge  in  the  hole,  and  told 
the  men  to  proceed  with  the  digging,  that  everything  was  all 
right.  Subsequently  plaintiff  while  working  in  this  vicinity 
struck  the  unexploded  charge  of  dynamite  with  a  pick,  and 
by  the  ensuing  explosion  lost  the  sight  of  both  his  eyes  and 
suffered  other  injuries. 

There  was  evidence  in  the  case  that  a  careful  workman, 
with  a  knowledge  of  how  to  blast  in  frozen  ground,  in  case  of 
doubt  as  to  whether  or  not  a  charge  had  been  exploded,  with 
a  wooden  spoon  would  carefully  remove  the  earth  which  had 
been  tamped  into  the  hole  and  thus  assure  himself  that  the 
charge  had  been  exploded.  When  several  charges  of  dyna- 
mite are  discharged  by  the  same  electrical  discharge  the  sev- 
eral explosions  occur  simultaneously,  and  it  is  impossible  to 
tell  from  the  sound  whether  all  have  been  exploded. 

At  the  conclusion  of  the  plaintiff's  evidence  the  court  re- 
fused to  grant  a  nonsuit,  but  at  the  conclusion  of  the  defend- 
ant's testimony  the  court  directed  a  verdict  for  the  defendant 
on  the  ground  that  the  plaintiff  was  not  in  the  employ  of  the 
defendant  at  the  time  of  the  injury  and  because  the  plaintiff 
was  a  fellow-servant  of  the  blaster,  Spanbauer.  This  is  an 
appeal  from  the  judgment  on  the  verdict  as  directed. 

For  the  appellant  there  wore  briefs  by  Eaton  &  Eaton,  at- 
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tomeys,  and  H.  B.  Jackson,  of  counsel,  and  oral  argument  by 
M.  H.  Eaton  and  H.  B.  Jackson.  To  the  point  that  Span- 
baner  and  the  plaintiff  were  not  fellow-servants,  they  cited, 
among  other  cases,  SchuUz  v.  0.,  M.  &  8t.  P.  B.  Co.  48  Wis. 
376,  379;  Grams  v.  C.  Beiss  C.  Co.  125  Wis.  1;  Smith  v.  C, 
M.  &  St.  P.  B.  Co.  42  Wis.  520;  Promer  v.  M.,  L.  S.  &  Vf. 
B.  Co.  90  Wis.  215 ;  Cadden  v.  Am.  S.  B.  Co.  88  Wis.  409 ; 
McMahon  v.  Ida  M.  Co.  95  Wis.  308 ;  North  Chicago  B.  M. 
Co.  V.  Johnson,  114  HI.  67;  Salmons  v.  N.  &  W.  B.  Co.  162 
Fed.  722. 

For  the  respondent  there  was  a  brief  by  Williams  &  Wil- 
liams, attorneys,  and  Barbers  &  Beglinger,  of  coimsel,  and 
oral  argument  by  0.  E.  Williams,  Fred  Beglinger,  and 
Charles  Barber.  They  cited,  besides  other  cases,  Wiskie  v. 
Montello  G.  Co.  Ill  Wis.  443 ;  Okonski  v.  Pa.  &  0.  F.  Co. 
114  Wis.  448;  Hamann  v.  Milwaukee  B.  Co.  127  Wis.  650; 
Gereg  v.  Milwaukee  G.  L.  Co.  128  Wis.  35 ;  Dahlke  v.  III.  S. 
Co.  100  Wis.  431 ;  Peschel  v.  C,  M.  &  St.  P.  B.  Co.  62  Wis. 
338;  Williams  v.  North  Wis.  L.  Co.  124  Wis.  328;  Alaska 
M.  Co.  V.  Whelan,  168  U.  S.  86;  Petaja  v.  Aurora  I.  M.  Co. 
106  Mich.  463. 

SiEBECKBE,  J.  The  plaintiff  challenges  the  correctness  of 
the  trial  court's  ruling  as  to  all  the  questions  involved  in  di- 
recting a  verdict  for  the  defendant.  We  will  examine  them 
as  presented. 

The  first  contention  is  that  the  plaintiff  was  in  the  employ 
of  the  defendant  as  its  servant  at  the  time  of  the  accident. 
This  is  denied  by  the  defendant,  and  it  asserts  that  he  was  in 
the  employ  of  one  Heidlinger,  who,  it  claims,  had  contracted 
to  erect  the  mill  for  the  defendant.  The  facts  adduced  estab- 
lish that  Heidlinger  was  employed  by  the  defendant  to  attend 
to  the  construction  of  the  mill,  the  defendant  to  pay  him  a 
compensation  at  the  rate  of  $5  per  day  for  the  time  he  was 
so  engaged.  It  also  appears  that  the  defendant  was  to  fur- 
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nish  all  the  materials  for  the  structure  and  for  the  prepara- 
tion of  the  grounds,  and  that  it  was  to  pay  the  daily  wages 
of  all  the  men  needed  in  erecting  the  structure.  The  men 
were  hired  by  Heidlinger,  and  he  took  account  of  their  time 
iind  presented  it  to  the  defendant's  officers,  received  the 
amounts  due  him  for  wages  and  due  the  men  whom  he  had 
engaged,  and  paid  them,  retaining  out  of  the  sum  so  paid  him 
by  the  defendant  the  amount  due  him  as  compensation  for 
his  time  at  the  rate  agreed  upon  by  him  and  the  defendant. 
It  is  also  shown  that  the  defendant's  officers  exercised  a  con- 
trol over  the  undertaking  to  the  extent  of  directing  its  prog- 
ress, course  of  procedure,  and  general  management.  The 
evidence  does  not  establish  that  defendant  and  Heidlinger 
agreed  that  Heidlinger  was  to  have  the  right  to  control  the 
erection  of  the  structure  and  was  to  be  responsible  for  the  cost 
•of  the  work  and  the  wages  of  the  men  employed.  It  is  mani- 
fest that  the  defendant  was  responsible  to  all  persons  engaged 
on  the  job,  and  that  Heidlinger  merely  acted  as  its  agent  in 
securing  their  services.  Under  these  circrmistances  it  can- 
not be  said  that  Heidlinger  had  contracted  with  defendant  to 
orect  the  mill  according  to  his  own  method  and  without  be- 
ing subject  to  the  control  of  the  defendant  except  as  to  the  re- 
sult of  the  work.  Upon  the  evidence  it  must  be  held  that 
the  plaintiff  was  in  defendant's  employ  at  the  time  of  the  ac- 
cident. From  the  foregoing  conclusion  it  follows  that  Span- 
bauer  was  in  defendant's  employ  when  he  was  conducting  the 
operation  of  blasting  the  earth  at  the  mill  site. 

We  are  persuaded  that  the  defendant  exercised  reasonable 
^are  in  selecting  Spanbauer  as  one  competent  to  do  the  blast- 
ing. Whether  or  not  Spanbauer  proved  to  be  competent  to 
perform  this  highly  dangerous  service  does  not  determine  this 
question.  The  inquiry  is :  Did  the  defendant  act  upon  such 
information  respecting  Spanbauer's  skill  and  competency  in 
this  regard  as  that  upon  which  ordinarily  prudent  men  will 
act  under  the  same  or  similar  circumstances  ?     If  so,  it  f ul- 
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filled  its  measure  of  duty  to  its  other  servants  in  the  selection 
of  employees.  It  is  shown  that  Heidlinger  apprised  the  de- 
fendant's officer  in  charge  of  the  construction  that  he  had  not 
the  knowledge  and  skill  to  set  the  loads  of  dynamite  and  ex- 
plode them.  Thereupon  he  was  directed  by  defendant  to  ob- 
tain for  this  purpose  a  competent  blaster  from  among  the  men 
engaged  in  this  service  in  a  nei^boring  quarry.  Pursuant 
to  this  direction  Heidlinger  applied  to  the  person  operating^ 
the  quarry,  and  was  informed  that  Spanbauer  was  engaged 
at  the  quarry  and  understood  the  business.  It  is  manifest 
that  the  officers  of  the  defendant  and  Heidlinger  knew  that 
persons  were  engaged  in  blasting  in  the  quarry,  and  under- 
stood from  the  representations  of  the  person  operating  that 
Spanbauer  had  performed  this  service  and  was  skilled  in  it 
Their  conduct  iu  this  respect  was  that  of  reasonable  and  care- 
ful men  and  acquits  them  of  the  charge  of  negligence  in  this 
i-espect. 

It  is  insisted  by  respondent  that,  if  the  plaintiflf  was  in  de- 
fendant's employ  in  performing  tne  service  at  which  he  was 
injured,  then  defendant  is  not  liable  therefor,  beoause  it  was 
caused  by  the  negligence  of  Spanbauer,  who  Was  a  fellow- 
servant  of  the  plaintiff  in  the  work  of  blasting.  The  trial 
court  held  this  contenti<m  of  the  defendant  to  be  sustained  by 
the  facts  of  the  case  under  the  ruling  in  WisJcie  v.  Montello 
G.  Co.  Ill  Wis.  443,  87  N.  W.  461.  In  the  Wiskie  Case  the 
plaintiff,  while  assisting  the  foreman  of  the  quarry  in  con- 
ducting the  blasting,  was  injured  through  the  unexpected  ex- 
plosion of  part  of  a  powder  blast  which  the  foreman  had  neg- 
ligently permitted  to  remain  and  near  which  he  had  set  the 
plaintiff  at  work.  The  facts  of  the  case  show  that  Wiskie 
and  the  foreman  had  jointly  placed  the  blasts  that  they 
worked  together  under  the  foreman's  direction  at  raising  and 
blasting  rocks,  and  that  they  had  been  so  engaged  for  a  long 
time  before  the  accident.  It  was  held  upon  these  facts  that 
Wiskie  and  the  foreman  were  engaged  in  a  common  service- 
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of  blasting  rocks  when  Wiskie  was  injured.  From  an  ex- 
amination of  the  facts  in  that  case  it  is  manifest  that  Wiskie 
and  the  foreman  were  jointly  performing  the  same  task  and 
were  engaged  in  a  common  service ;  but  we  do  not  find  a  like 
state  of  facts  in  the  instant  case.  Here  the  defendant  had 
employed  the  plaintiff  to  help  remove  the  earth  for  the  foun- 
dation of  the  mill.  The  defendant  in  the  course  of  the  prose- 
cution of  such  work  decided  to  employ  a  blaster  to  break  the 
frozen  ground  so  as  to  expedite  the  work.  Spanbauer  was  en- 
gaged for  this  purpose  and  was  employed  at  this  special  work 
for  two  days.  The  work  was  conducted  as  follows :  Plaintiff 
and  the  other  workmen  at  the  excavation  drove  holes  with 
iron  bars  into  the  earth  for  setting  dynamite  charges  in. 
Spanbauer  then  took  charge  of  the  work.  He  placed  the  dy- 
namite charges  in  the  holes,  packed  them  with  earth,  con- 
nected them  by  wire  with  an  electric  battery,  and  discharged 
them  by  turning  on  the  electric  current.  Neither  the  plaint- 
iff nor  the  other  workmen  took  part  in  setting  and  packing  in 
the  charges  or  in  connecting  them  by  wire  with  the  battery 
or  in  discharging  them.  All  of  this  was  under  the  control  of 
and  was  performed  by  Spanbauer  in  the  capacity  of  blaster. 
From  this  it  appears  that  the  setting  and  exploding  of  the 
blast  was  exclusively  intrusted  to  the  expert  and  that  plaintiff 
took  no  part  in  performing  this  service.  It  is  obvious  from 
the  dangerous  character  of  this  service  that  it  was  treated  as 
separate  and  distinct  from  the  service  plaintiff  and  the  other 
workmen  were  performing  in  excavating  the  earth  for  the 
foimdation  of  the  mill.  In  the  WisJcie  Case  the  plaintiff  as- 
sisted the  expert  in  performing  the  work  of  blasting.  In  the 
instant  case  the  plaintiff  did  not  assist  or  engage  in  the  work 
of  blasting,  and  herein  the  two  cases  are  widely  distinguished. 
In  the  former  the  plaintiff  and  expert  were  engaged  in  the 
common  service  of  blasting.  In  the  latter  the  plaintiff  and 
the  expert  were  engaged  in  separate  and  distinct  services, 
which  were  different  in  nature  and  in  the  hazards  and  dan- 
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gers  incident  thereto.  True,  they  both  served  a  common  mas- 
ter and  occupied  the  same  place  while  performing  their  re- 
spective duties,  but  the  operation  of  blasting  was  wholly  dif- 
ferent, distinct,  and  independent  of  the  employment  of  the 
excavator  engaged  in  the  construction  of  the  mill.  The  risks 
and  dangers  of  blasting  are  not  ordinarily  incident  to  the  serv- 
ice plaintiff  was  performing.  These  features  and  conditions 
of  the  instant  case  clearly  differentiate  it  from  the  Wishie 
Oase.  Upon  these  considerations  the  ruling  of  the  trial  court 
that  plaintiff  and  Spanbauer  were  fellow-servants  cannot  be 
approved.  The  case  must  be  treated  from  the  standpoint  that 
plaintiff  was  the  servant  of  the  defendant  and  was  not  en- 
gaged in  the  operation  of  blasting  with  Spanbauer,  who  acted 
alone  for  the  defendant  in  using  and  handling  highly  explo- 
sive and  dangerous  agencies  for  blasting  the  earth.  Cadden 
V.  Am.  3.  B.  Co.  88  Wis.  409,  60  N.  W.  800. 

Nor  can  the  plaintiff  be  treated  as  one  informed  of  the  dan- 
gers which  are  incident  to  the  want  of  a  proper  conduct  of 
the  blasting  operation.  The  nature  of  plaintiff's  work  and 
his  relation  to  the  blasting  did  not  inform  him  of  the  unsafe 
condition  of  the  place  where  he  was  directed  to  proceed  with 
the  work  of  excavating  after  Spanbauer  had  exploded  the 
blast  and  had  pronounced  the  place  safe  for  continuing  the 
work  of  excavating.  While  the  plaintiff  knew  that  an  ex- 
plosive was  being  used  by  Spanbauer  to  expedite  the  work,  he 
was  not  informed  of  the  particular  danger  to  him  from  a  fail- 
ure to  discharge  part  of  the  dynamite  charges.  He  had  no 
reason  to  apprehend  that  an  undischarged  load  was  hidden  in 
the  earth  where  he  was  put  to  work.  He  was  in  fact  led  to 
believe  by  the  expert  that  the  place  was  safe. 

It  does  not  appear  that  plaintiff  was  instructed  or  warned 
of  the  extraordinary  hazards  and  dangers  incident  to  the  use 
of  dynamite,  and  he  cannot  be  held  to  have  assumed  the  risks 
thereof  as  dangers  ordinarily  incident  to  his  employment.  It 
devolves  on  the  master,  who  finds  it  necessary  and  expedient 
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to  use  hazardous  agencies  in  the  conduct  of  his  business,  to  in- 
form his  servants,  not  informed  on  the  subject,  of  the  extra- 
ordinary risks  and  dangers  attending  their  use,  in  order  that 
they  may  avoid  them  by  refusing  to  continue  in  the  service, 
or  may  otherwise  protect  themselves  against  them.  The  evi- 
dence in  the  case  bearing  on  the  question  of  defendant's  neg- 
ligence was  such  as  to  present  questions  for  solution  by  a  jury, 
and  it  was  error  to  direct  a  verdict  for  the  defendant. 

By  the  Court — ^Judgment  reversed,  and  the  cause  re- 
manded to  the  trial  court  for  a  new  trial. 

Maeshall,  J.  {dissenting).  In  my  opinion  this  case  is 
clearly  ruled  in  favor  of  respondent  by  Wiskie  v.  Montello  (?. 
Co.  Ill  Wis.  443,  87  N.  W.  461,  and  the  principle  there  re- 
ferred to  exempting  the  master  from  the  consequences  to  one 
servant  from  the  negligence  of  his  fellow-servant.  The  trial 
judge  doubtless  supposed,  as  well  in  my  opinion  he  might, 
that  there  was  no  fair  way  of  distinguishing  the  two  cases  or 
escaping  the  effect  of  the  principle. 

The  logic  indulged  in,  by  my  brethren,  has  support  in  some 
jurisdictions,  but  was  repudiated  by  this  court  at  quite  an 
€arLy  day,  and  such  repudiation  has  been  uniformly  ad- 
hered to. 

I  will  say,  in  passing,  that  I  have  not  the  slightest  idea  the 
court  now  intends  to  adopt  the  doctrine  which  its  opinion,  as 
it  seems,  will  be  regarded  as  promulgating.  At  some  future 
time  the  apparent  departure  from  the  long-traveled  road  will 
be  corrected. 

This  case  goes  upon  the  theory  that  employment  in  a  gen- 
eral enterprise  may  be,  or,  to  put  it  stronger,  is  necessarily, 
divided  up  into  different  tasks,  services,  or  departments,  ac- 
cording to  character,  grade,  and  degree  of  danger,  and  that,  in 
the  law  of  negligence,  fellowship  in  one  branch  of  a  general 
employment  does  not  extend  to  those  employed  in  the  other. 

How  wide  the  doctrine  stated  is  from  the  rule  prevailing 
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in  this  state,  which  is  so  familiar  that  it  hardly  need  be  stated, 
must  be  apparent  at  once. 

Neither  grade  of  work,  particularity  of  group,  within  a 
broad  general  class  of  employees  in  a  particular  proprietor's 
business,  nor  degree  of  danger,  nor  rank  of  employment,  is 
the  test  of  fellowship  between  servants,  in  the  law  of  negli- 
gence. The  sole  test  is  whether  the  persons  concerned  are  em- 
ployed in  the  same  general  enterprise  to  accomplish  the  same 
general  purpose  by  the  same  master  under  the  same  general 
control,  regardless  of  whether  they  are,  at  the  particular  time, 
engaged  in  the  same  branch  of  the  work  or  not.  Toner  v.  C, 
M.  &  St.  P.  B.  Co.  69  Wis.  188,  198,  31  N.  W.  104,  33  N. 
W.  433. 

A  station  agent  employed  in  a  widely  different  branch  of 
the  business  of  operating  a  railroad  from  a  train  crew,  the 
latter  from  a  track  crew,  and  that  one  from  the  roundhouse 
crew,  all  being  in  the  common  employment  of  operating  the 
railroad,  the  engineer  on  the  locomotive  and  the  most  bumble 
trainman,  the  trackman  wielding  his  shovel,  the  station  agent, 
the  most  common  workman  moving  freight  about  the  depot, 
are  fellow-servants.  Toner  v.  C,  M.  &  St.  P.  R.  Co.,  supra; 
Cooper  V.  M.  &  P.  du  C.  B.  Co.  23  Wis.  668;  Rowland  v. 
M.,  L.  S.  &  W.  R.  Co.  54  Wis.  226,  230,  11  N.  W.  529; 
Pease  v.  C.  &  N.  W.  B.  Co.  61  Wis.  163,  20  N.  W.  908; 
Peschel  v.  C,  M.  &  St.  P.  B.  Co.  62  Wis.  338,  349,  21  N.  W. 
269  ;Albrecht  v.  C.  &  N.  W.  B.  Co.  108  Wis.  530,  84  N.  W. 
88,  53  L.  R  A.  653;  MacCaHhy  v.  Whitcomh,  110  Wis.  113, 
85  N.  W.  707.  Those  cases  amply  illustrate  all  I  have  said. 
All  these  are  held  fellow-servants :  A  shoveler  in  a  gravel  pit 
and  a  train  conductor.  Naylor  v.  C.  &  N.  W.  B.  Co.  53  Wis. 
661, 11  N.  W.  24.  A  snow  shoveler  and  a  member  of  a  train 
crew.  Rowland  v.  M.,  L.  S.  &  W.  B.  Co.,  supra.  The  fore- 
man and  men  engaged  under  him,  whom  be  has  full  power  to 
direct.  Peschel  v.  C,  M.  £  St.  P.  B.  Co.,  supra.  The  track- 
repair  crew  and  the  members  of  a  crew  on  a  passing  train. 
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Toner  v.  G.,  M.  &  8t.  P.  R.  Co.,  supra.  The  train  crew  on 
one  train  with  the  train  crew  on  another.  MacCarthy  v. 
Whitcomb,  supra.  The  men  who  load  coal  on  locomotive 
tenders  and  the  track  walker  injured  by  coal  dropping  from 
the  tender.  SchuUz  v.  C.  &  N.  W.  B.  Co.  67  Wis.  616,  31 
K  W.  821. 

Perhaps  as  striking  an  illustration  as  any  case  that  can  be 
cited  is  Cooper  v.  M.  &  P.  du  C.  B.  Co.,  supra.  It  has  been 
many,  many  times  approved.  The  person  injured,  as  said 
in  Heine  v.  C.  &  N.  W.  B.  Co.  68  Wis.  525,  17  N.  W.  420, 
was  engaged  in  a  branch  of  the  service  not  in  any  way  con- 
nected with  that  in  which  the  negligent  employee  causing  the 
injury  was  engaged.  The  particular  work  of  the  one  had  no 
connection  whatever  with  the  particular  work  of  the  other, 
except  the  two  services  were  in  departments  of  the  general 
business  of  operating  the  railroad. 

It  seems  useless  to  pursue  the  matter  further.  Here,  at  the 
best  for  appellant,  he  was  engaged  in  one  branch  and  the 
blaster  in  another  of  the  general  business  of  a  common  em- 
ployment of  preparing  the  ground  for  the  foundation  of  a 
mill.  They  came  much  nearer  being  engaged  in  the  same 
particular  work,  if  that  was  a  legitimate  test,  than  the  injured 
and  the  injurer  in  any  of  the  cases  referred  to. 

The  idea  that  an  industrial  operation  imder  an  employer  is 
subject  to  be  divided  into  specific  tasks  or  departments  accord- 
ing to  kind  of  work,  whether  of  common  or  expert  character, 
so  as  to  make  corresponding  divisions  as  to  fellowship,  has  no 
support  in  our  jurisprudence. 

Let  it  be  conceded,  for  the  purposes  of  the  case,  that  the 
specific  work  of  doing  the  blasting  was  delegated  wholly  to 
Spanbauer,  while  the  work  of  making  the  holes  for  him  to 
place  the  dynamite  in  and  of  excavating  after  the  blasts  were 
discharged  was  delegated  to  others,  including  appellant.  Con- 
cede if  we  may,  as  my  brethren  say,  that  the  two  kinds  of 
work  were  widely  different,  one  being  of  a  common  and  the 
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other  of  an  expert  character.  Also  concede,  for  now,  that  the 
particular  service  of  one  was  distinct  from  that  of  the  other 
and  that  they  were  different  in  nature  and  hazards  and  dan- 
gers. If  those  features,  under  the  rule  prevailing  here,  sug- 
gest want  of  fellowship,  I  do  not  understand  the  rule. 

True,  say  my  brethren,  "they  [Spanbauer  and  appellant] 
both  served  a  common  master  and  occupied  the  same  place 
while  performing  their  respective  duties,  but  they  were  en- 
gaged in  independent  employments  in  the  construction  of  the 
mill."  That  is,  as  I  understand  it,  they  were  engaged  in 
different  tasks  of  the  general  work  of  construction.  That 
concession,  within  all  our  cases,  instead  of  indicating  want  of 
•fellowship  indicates  right  the  contrary,  as  I  understand  our 
decisions. 

As  the  opinion  goes :  Plaintiff  was  the  servant  of  defend- 
ant and  was  not  engaged  in  the  operation  of  blasting  with 
Spanbauer,  who,  •  •  •  alone,  was  the  blaster,'  thus  suggest- 
ing, as  before  indicated,  that  a  general  employment  is  divis- 
ible into  numerous  special  tasks  as  to  fellowships.  Where 
there  is  warrant  for  that  suggestion  I  do  not  know. 

I  think  the  ruling  of  the  learned  trial  court  was  right  and 
the  judgment  should  be  affirmed. 
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Palmeb,  Administratrix,  Eespondent^  vs,  Schultz,  Appel- 
lant 

February  20— March  9, 1909. 

Pleading:  Amendment  of  answer:  Discretion:  Appeal:  Harmless 
error:  Evidence:  Opinions:  Qualification  of  witness:  Bpedal 
verdict:  Form  of  questions:  Evidentiary  matters:  Death  caused 
by  negligence:  Intoxication:  Instructions  to  jury:  Defining  '*or' 
dinary  care." 

1.  In  the  allowance  of  amendments  to  pleadings,  especially  to  an- 

swers, a  liberal  policy  should  be  pursued  in  furtherance  of  Jus- 
tice; and  ordinarily,  where  material  matter  is  omitted  from 
an  answer  by  mistake  or  inadvertence,  an  amendment  should 
be  allowed. 

2.  In  an  action  for  death  of  one  alleged  to  have  been  killed  by  fall- 

ing, in  the  nighttime,  into  an  opening  where  the  sidewalk  on 
a  viaduct  had  been  torn  up  by  defen<^t,  the  allegations  as 
to  the  time  and  manner  in  which  decedent  met  his  death  were 
not  denied  in  the  answer.  At  the  trial,  more  than  three  years 
after  the  answer  was  served,  defendant  asked  leave  to  amend 
So  as  to  put  such  matters  in  issue.  It  appeared  that  the  failure 
to  deny  those  allegations  was  due  to  the  inadvertence  of  counsel, 
but  also  that  prior  to  service  of  the  answer  plaintiff  had  found 
a  witness  who  could  testify  to  the  facts  so  alleged;  that  such 
witness  had  been  killed  about  two  years  later;  that  plaintiff 
had  relied  upon  the  fact  that  the  averments  in  question  were 
not  denied,  and  could  not  now  procure  any  witness  to  prove 
the  necessary  facts  if  the  amendment  were  allowed.  It  did  not 
appear  that  plaintiff  was  responsible  for  the  delays  in  bringing 
the  action  to  trial.  Held,  that  the  trial  court  might  well  have 
concluded  that  allowance  of  the  amendment  would  not  be  "in 
furtherance  of  justice"  (sec.  2830,  Stats.  1898),  and  it  cannot 
be  said  that  his  refusal  to  allow  it  was  an  abuse  of  discretion. 

3.  The  admission  of  evidence  as  to  how  long  plaintiff's  intestate  had 

been  dead  when  found  was  harmless  where  there  was  no  denial 
of  the  allegations  as  to  the  time  and  manner  of  his  death. 

4.  A  witness  shown  to  have  had  considerable  experience  as  assist- 

ant coroner  might  testify  as  to  how  long  a  person  had  been 
dead  when  he  saw  him,  the  objection  that  he  was  not  a  physi- 
cian or  qualified  as  an  expert  going  rather  to  the  weight  of  his 
testimony  than  to  his  competency  as  a  witness. 
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6.  Questions  for  a  special  verdict  need  not  cover  mere  evidentiary 
matters,  nor  Is  there  ordinarily  any  necessity  for  reciting  evi- 
dentiary facts  therein. 

6.  PlaintifTs  intestate  having  been  killed  by  falling  through  an 

open  space  in  a  viaduct,  a  question  for  special  verdict,  '"Was 
the  condition  of  such  open  space  obvious  to  a  traveler  on  foot 
crossing  the  viaduct  from  the  east  side  toward  such  opening, 
exercising  ordinary  caref'  is  held  to  have  fairly  submitted  the 
phase  of  contributory  negligence  sought  to  be  covered  by  a 
question  proposed  by  defendant,  "Under  the  conditions  as  to 
lights,  barriers,  guard  rails,  etc.,  surrounding  or  adjacent  to 
the  open  space,  .  .  .  was  such  opening  obvious,"  etc.? 

7.  So,  also,  the  question  "Was  such  open  space  properly  guarded  at 

the  time  of  the  Injury?"  accompanied  by  a  charge  fully  defin- 
ing defendant's  duty  to  maintain  /suitable  guards,  fairly  sub- 
mitted the  issue,  and  it  was  not  error  not  to  submit  a  proposed 
question,  "Did  the  defendant  fail  to  exercise  ordinary  care  in 
leaving  the  opening  ...  in  the  condition  as  to  lights,  barriers, 
guard  rails,  etc.,  in  which  it  was  left,"  etc.? 

8.  So,  also,  intoxication  of  the  deceased  on  the  night  in  question 

was  a  mere  evidentiary  fact  tending  to  establish  contributory 
negligence,  and  was  properly  submitted  to  the  jury  by  a  general 
question  on  the  subject  of  such  negligence,  accompanied  by 
proper  Instruction. 

9.  A  charge  defining  ordinary  care  to  be  "such  care  as  a  man  of 

ordinary  care  and  prudence  would  have  used  under  circum- 
stances like  those  disclosed  in  the  testimony,"  is  held,  if  Inac- 
curate, not  to  have  been  misleading  in  this  case  merely  because 
It  did  not  say  "such  care  as  a  man  of  ordinary  care  and  pru- 
dence would  otyiinarily  have  used"  and  did  not  say  "under  the 
same  or  similar  circumstances."  But  the  omission  of  the  word 
''ordinarily"  from  the  definition  may  sometimes  be  misleading. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wabeen  D.  Tarrant,  Circuit  Judge.    Affirmed. 

This  action  is  brought  by  the  plaintiff,  as  administratrix  of 
the  estate  of  Thomas  Palmer,  deceased,  to  recover  damages 
for  the  death  of  the  decedent,  who  was  her  son.  The  defend- 
ant entered  into  a  contract  with  the  city  of  Milwaukee  to  con- 
struct sidewalks  on  the  Sixteenth-street  viaduct  in  said  city, 
agreeing  in  such  contract  to  maintain  suitable  barriers,  and 
to  provide  lights  and  watchmen,  and  to  take  such  other  pre- 
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cautions  as  might  be  necessary  ta  protect  life  and  property. 
The  negligence  relied  upon  was  the  failure  of  the  defendant 
to  cause  proper  barriers  to  be  placed  adjacent  to  the  open 
space  caused  by  the  removal  of  about  1,000  feet  of  the  old 
sidewalk.  The  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff,  from  which  judgment  this  appeal  is  taken. 

The  defendant  assigns  the  following  errors:  (1)  Receiv- 
ing the  testimony  of  the  assistant  coroner  of  Milwaukee 
county,  to  the  effect  that  in  his  opinion  the  deceased  had 
been  dead  for  four  or  Ave  hours  when  he  saw  the  body. 
(2)  The  refusal  of  the  court  to  grant  a  nonsuit  (3)  The 
refusal  of  the  court  to  permit  the  defendant  to  amend  his 
answer.  (4)  The  refusal  of  the  court  to  direct  a  verdict  for 
the  defendant  (6)  The  refusal  of  the  court  to  insert  divers 
questions  in  the  special  verdict  (6)  Erroneous  instructions 
to  the  jury.  (7)  The  action  of  the  court  in  answering  the 
first  question  in  the  special  verdict  (8)  The  submission  of 
improper  questions  in  the  special  verdict 

For  the  appellant  there  was  a  brief  by  Doe  &  BaUhom, 
and  oral  argument  by  /.  B.  Doe. 

For  the  respondent  there  was  a  brief  by  Ryan,  Ogden  S 
Botium,  and  oral  argument  by  Hugh  Byatk 

Babkes,  J.  The  complaint  in  this  action  contained  the  fol- 
lowing allegation: 

"And  said  Thomas  Palmer,  deceased,  on  the  night  of  the 
19th  or  early  morning  of  the  20th  of  May,  1904,  and  while 
it  was  stiU  dark,  walked  from  the  east  side  of  said  viaduct 
across  the  roadway  for  horses,  with  the  intention  of  going 
upon  the  sidewalk  upon  the  west  side  of  said  viaduct,  and 
walked  into  the  space  or  hole  left  where  said  sidewalk  had 
been  torn  up,  and  fell  to  the  ground  some  forty  feet  below 
and  was  killed." 

The  answer  denies  that  defendant  neglected  to  cause  proper 
barriers  to  be  erected,  denies  that  he  failed  to  take  suitable 
measures  for  the  protection  of  persons  walking  upon  said  via- 
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duct,  and  "denies  expressly  that  the  death  of  said  plaintiff's 
decedent  was  caused  by  any  neglect  on  his  part  to  provide  suit- 
able guards  for  the  protection  of  life  and  property,  but  al- 
leges, on  the  contrary,  that  the  accident  which  caused  the 
plaintiff^s  decedent's  death  was  occasioned  by  reason  of  the 
negligence  or  carelessness  of  plaintiff's  decedent  directly  con- 
tributing thereto,  and  that  defendant  was  in  no  wise  respon- 
sible through  any  negligence  or  carelessness  on  his  part  for 
the  death  of  plaintiff's  decedent." 

The  answer  further  alleges  "that  the  accident  received*  by 
him  [the  decedent]  and  which  caused  his  death  was  due  to 
the  carelessness  or  negligence  of  said  plaintiff's  decedent  him- 
self contributing  directly  thereto." 

That  these  denials  and  averments  of  the  answer  do  not  put 
in  issue  the  allegation  of  the  complaint  as  to  the  time  and 
manner  in  which  the  plaintiff's  decedent  met  his  death  seems 
too  clear  to  admit  of  serious  controversy.  The  contributory 
negligence  of  the  decedent,  and  the  lack  of  negligence  on  the 
part  of  the  defendant,  are  well  pleaded ;  but  it  is  not  denied 
that  while  it  was  dark  on  the  night  of  May  19th,  or  the  early 
morning  of  May  20th,  the  deceased  walked  from  the  east  side 
of  the  viaduct  across  the  roadway  for  horses,  with  the  inten- 
tion of  going  upon  the  sidewalk  on  the  west  side  of  the  via- 
duct, and  that  in  so  doing  he  walked  into  a  space  or  hole  left 
by  the  removal  of  the  old  sidewalk  and  fell  to  the  ground  a 
distance  of  forty  feet  and  was  killed. 

One  of  the  errors  principally  relied  upon  was  the  refusal 
of  the  court  to  permit  the  defendant  to  so  amend  his  answer  as 
to  put  in  issue  the  averments  of  the  complaint  as  to  the  time 
and  manner  in  which  Thomas  Palmer  met  his  death.  If  the 
ruling  of  the  trial  court  in  this  behalf  was  not  an  abuse  of 
sound  judicial  discretion,  then  the  errors  assigned  because  of 
the  admission  of  the  testimony  of  the  witness  Grundmann, 
and  because  of  the  failure  of  the  court  to  either  grant  a  non- 
suit or  direct  a  verdict,  are  untenable. 
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The  aflSdavits  filed  in  support  of  the  motioii  to  amend  show 
that  the  averments  in  question  were  not  denied  because  of  the 
inadvertence  of  the  counsel  who  prepared  the  answer,  and  that 
the  defendant  was  not  responsible  for  such  omission.  The  ad- 
ministration of  the  law  requires  that  a  policy  of  liberality  ba 
pursued  in  the  allowance  of  amendments  that  are  in  further- 
ance of  justice.  This  is  particularly  true  of  permitting 
amendments  to  answers/  Ordinarily  the  plaintiff  may  dis- 
continue his  action  and  begin  over,  if  the  right  of  amendment 
is  denied,  while  the  defendant  is  without  remedy  if  leave  to- 
amend  is  refused.  Thorn  v.  Smith,  71  Wis.  18,  24,  36  N. 
W.  707;  Carmichael  v.  Argard,  52  Wis.  607,  610,  9  K  W. 
470.  And  ordinarily,  where  material  matter  is  omitted 
from  an  answer  by  mistake  or  inadvertence,  an  amendment 
should  be  allowed.  Gregory  v.  Hart,  7  Wis.  532 ;  Vilas  v. 
Mason,  25  Wis.  310.  And  it  may  be  an  abuse  of  discretion 
to  refuse  to  permit  a  defendant  to  amend  his  answer  by  strik- 
ing therefrom  an  admission  improvidently  made.  Hepp  v. 
Euefner,  61  Wis.  148,  20  K  W.  923.  Numerous  other 
cases  mght  be  cited  to  show  that  amendments  that  are  in  fur- 
therance of  justice  should  be  liberally  dealt  with  by  trial 
courts.  III.  8.  Co.  V.  Budzisz,  106  Wis.  499,  503,  82  N.  W. 
534;  Smith  v.  Dragert,  65  Wis.  507,  27  N.  W.  317;  Gates  v. 
Paul,  117  Wis.  170,  182,  94  N.  W.  55. 

It  is  not  contended  by  the  respondent  that  if  the  amend- 
ment sought  was  in  furtherance  of  justice  it  might  not  have 
been  allowed  by  the  trial  court  under  sec.  2830,  Stats. 
(1898),  but  it  is  argued  that  under  the  facts  presented  to  tha 
court  in  this  case  it  was  not  an  abuse  of  discretion  to  refuse 
leave  to  amend.  The  affidavits  filed  in  opposition  to  the  mo- 
tion for  leave  to  amend  in  substance  showed :  That  prior  to  the 
time  the  answer  was  served  the  plaintiff  had  found  a  witnesa 
who  could  and  would  testify  to  the  manner  in  which  decedent 
met  his  death  as  averred  in  the  complaint;  that  the  ans^\er 
was  served  in  October,  1904 ;  that  the  action  had  been  noticed 
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for  trial  and  was  upon  the  point  of  being  tried  several  times 
-after  issue  was  joined  and  before  January,  1908,  when  the 
motion  to  amend  was  made  on  the  trial  after  plaintiff  had 
rested  her  case;  that  plaintiff  relied  upon  the  fact  that  the 
averments  of  the  complaint  as  to  the  time  and  manner  in 
which  Palmer  met  his  death  were  not  put  in  issue  by  the  an- 
swer; that  the  witness  first  procured  to  prove  such  facts  was 
killed  in  a  railroad  accident  in  October,  1906;  and  that 
plaintiff  was  unable  to  procure  any  witness  to  prove  the  neces- 
sary facts  if  the  amendment  were  allowed,  although  she  might 
have  done  so  if  there  had  been  a  timely  joinder  of  issue  on  the 
fact  involving  the  manner  in  which  decedent  came  to  his 
death. 

The  accident  apparently  happened  at  a  time  and  place 
^here  the  witnesses  to  how  it  occurred  would  not  be  numer- 
ous, if  there  were  any  such.  It  was  not  impossible  that  such 
evidence  might  be  found  even  after  the  death  of  the  witness 
relied  on.  But  after  the  lapse  of  nearly  three  and  one-half 
years  after  issue  had  been  joined,  the  difficulty  of  procuring 
such  testimony,  if  any  existed,  might  well  be  so  great  as  to 
amount  to  an  impossibility,  and  it  is  difficult  for  tiiis  court  to 
«ay  that  a  meritorious  cause  of  action  might  not  be  defeated 
if  the  amendment  were  allowed.  In  this  case  it  might  be  a 
great  hardship  to  the  plaintiff,  after  the  lapse  of  so  long  a 
time,  to  compel  her  to  procure  testimony  to  prove  a  fact  that 
had  been  admitted.  She  was  entitled  to  rely  on  such  admis- 
sion, and  it  would  not  be  just  that  she  should  lose  her  cause  of 
action  because  at  a  late  date  she  was  obliged  to  secure  evi- 
dence that  she  might  be  unable  to  discover  even  though  it  ex- 
isted. It  does  not  appear  that  she  was  responsible  for  the 
delays  in  bringing  the  action  to  trial.  Under  the  facts  pre- 
sented to  the  trial  court  it  might  well  have  concluded  that  the 
allowance  of  the  amendment  would  not  be  in  furtherance  of 
justice  as  required  by  sea  2830,  Stats.  (1898),  and  this  court 
at  least  cannot  say  that  the  trial  judge  committed  an  abuse  of 
discretion.    The  following  cases  amply  sustain  this  view  of 
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the  law:  8t.  Clara  F.  Acad.  v.  N.  W.  Nat.  Ins.  Co.  101  Wis. 
464,  466,  77  K  W.  893;  lU.  T.  &  8.  Bank  v.  Alex.  Stewart 
L.  Co.  119  Wis.  64,  94  N.  W.  777;  BalUton  Spa  Bank  v. 
Marine  Bank,  16  Wis.  120,  135 ;  Longwell  v.  Mierow,  130 
Wis.  208,  109  N.  W.  943;  Phoenix  Mut.  L.  Ins.  Co.  v.  WaJr 
rath,  63  Wis,  669,  10  N.  W.  161. 

The  motions  for  a  nonsuit  and  for  a  directed  verdict  being 
based  on  the  assumption  that  there  was  no  evidence  showing 
or  tending  to  show  how  Palmer  met  his  death,  and  that  the 
manner  in  which  he  lost  his  life  was  an  issuable  fact  in  the 
case,  or  the  defendant  should  have  been  permitted  to  make  it 
so  by  amendment,  it  follows  that  no  error  was  committed  by 
the  court  in  denying  such  motions. 

It  is  alleged  that  the  court  erred  in  receiving  the  evidence 
of  the  witness  Grundmann,  giving  his  opinion  as  to  the  length 
of  time  Palmer  was  dead  when  the  witness  saw  him,  because 
he  was  not  a  physician  and  was  not  shown  to  have  had  the 
necessary  expert  knowledge  to  qualify  him  to  testify.  In  view 
of  the  failure  of  the  -answer  to  deny  the  time  or  manner  in 
which  Palmer  met  his  death  the  admission  of  this  evidence 
was  harmless.  In  any  event  he  was  shown  to  have  had  consid- 
erable experience  as  assistant  coroner  of  Milwaukee  county, 
and  we  think  the  objection  made  went  to  the  weight  that 
should  be  given  the  testimony  rather  than  to  the  competency 
of  the  witness. 

Error  is  assigned  because  the  court  refused  to  submit  this 
question  in  the  special  verdict: 

"Under  the  conditions  as  to  lights,  barriers,  guard  rails, 
etc.,  surrounding  or  adjacent  to  the  open  space  on  the  west 
side  of  Sixteenth-street  viaduct,  on  the  night  of  May  19, 
1904,  was  such  opening  obvious  to  a  traveler  on  foot  cross- 
ing the  viaduct  from  the  east  side  toward  the  opening?" 

In  lieu  thereof  the  court  submitted  the  following  question : 

*^as  the  condition  of  such  open  space  obvious  to  a  trav- 
eler on  foot  crossing  the  viaduct  from  the  east  side  toward 
such  opening  exercising  ordinary  care?'' 
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The  appellant  insists  that  the  question  should  recite  the  ex- 
istence of  lights,  barriers,  etc    The  respondent  contends  that 
there  was  a  material  dispute  in  the  evidence  in  reference  to 
the  existence  and  location  of  lights,  and  that  the  testimony 
tended  to  show  that  there  were  no  barriers  whatever  at  the 
point  where  the  decedent  entered  and  where  he  evidently  sup- 
posed the  west  sidewalk  to  be,  and  that  therefore  the  question 
requested  was  improper  and  the  one  submitted  by  the  court 
was  proper.    The  material  question  was  whether  the  hole  in 
the  sidewalk  was  so  guarded  that  its  dangerous  character 
would  be  observed  by  a  person  approaching  it  in  the  direction 
in  which  the  deceased  approached  it,  if  such  person  exercised 
ordinary  care.    This  question  fairly  submitted  to  the  jury  the 
phase  of  decedent's  alleged  contributory  negligence  which  de- 
fendant sought  to  cover  by  the  question  proposed  by  him. 
There  is  no  necessity  for  covering  mere  evidentiary  matters 
by  questions  in  a  special  verdict,  and  neither  is  there  ordina- 
rily any  necessity  for  reciting  evidentiary  facts  in  questions 
that  are  submitted.    Zimmer  v.  Fox  Biver  Valley  E.  R.  Co. 
118  Wis.  614,  617,  618,  95  N.  W.  957;  McCoy  v.  MUwaukee 
St.  B.  Co.  88  Wis.  66,  61,  69  N.  W.  463 ;  McLimans  v.  Lan- 
caster, 63  Wis.  696,  603,  23  N.  W.  689 ;  Blankavag  v.  Badger 
Box  &  L.  Co.  136  Wis.  380,  117  K  W.  852,  854;  Wiscormn 
F.  L.  Co.  V.  Bullard,  119  Wis.  320,  324,  96  K  W.  833. 
Many  matters  of  evidence  might  bear  on  the  alleged  negli- 
gence of  the  decedent  in  not  observing  the  hole,  but  after  all 
the  question  was :  Could  he  have  observed  it  had  he  exercised 
ordinary  care  ? 

The  defendant  also  claims  that  it  was  error  not  to  submit 
to  the  jury  the  following  question: 

'TDid  the  defendant  fail  to  exercise  ordinary  care  in  leav- 
ing the  opening  on  the  west  side  of  the  viaduct  in  the  condi- 
tion as  to  lights,  barriers,  guard  rails,  etc,  in  which  it  was 
left  on  the  night  of  May  19,  1904  ? ''  - 
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Instead  of  submitting  the  question  asked,  the  court  submit- 
ted the  following  question  to  the  jury: 

"Was  such  open  space  (as  is  referred  to  in  question  No.  1) 
properly  guarded  at  the  time  of  the  injury  to  the  decedent?^' 

The  charge  given  to  the  jury  under  the  foregoing  question 
in  the  special  verdict  is  quite  full.  It  defines  the  duty  of  the 
defendant  in  reference  to  the  maintenance  of  suitable  guards 
to  warn  travelers  of  existing  dangers.  No  exception  is  taken  to 
such  charge.  The  question  submitted  fairly  covers  the  real  is- 
sue, and  under  the  authorities  cited  no  error  was  committed  in 
refusing  to  submit  the  question  propounded  by  the  defendant. 

The  defendant  also  requested  that  the  following  question 
be  submitted  to  the  jury :  "Was  the  deceased,  Thomas  Palmer, 
on  the  evening  of  May  19,  1904,  under  the  influence  of  liquor 
to  any  considerable  extent  ?"  The  court  refused  to  submit  the 
question.  The  alleged  intoxication  of  decedent  was  an  evi- 
dentiary fact  bearing  upon  the  defense  of  contributory  negli- 
gence. As  was  said  in  Fitzgerald  v.  Weston,  62  Wis.  354,  9 
N.W.  13: 

"  .  •  .  If  the  evidence  tended  to  prove  that  the  deceased 
was  intoxicated  in  any  degree  at  the  time  of  the  injury,  that 
-circumstance,  with  other  facts  in  the  case,  should  have  gone 
to  the  jury  on  the  question  of  contributory  negligence.'' 

This  rule  of  law  is  approved  in  Seymer  v.  Lake,  66  Wis. 
■651,  29  N.  W.  554.  But  it  does  not  follow  that  the  question 
should  have  been  submitted  to  the  jury.  An  affirmative  an- 
swer would  not^ necessarily  entitle  the  defendant  to  judgment 
■on  the  verdict,  although  it  might  cast  upon  the  plaintiff  the 
burden  of  showing  that  decedent  used  ordinary  care.  Bums 
V.  Elba,  32  Wis.  605.  The  jury  was  required  to  find  whether 
any  want  of  ordinary  care  on  the  part  of  the  decedent  contrib- 
uted to  produce  his  injuries.  Under  this  question  the  court 
diarged  the  jury  as  follows: 

^Intoxication  in  any  degree  at  the  time  of  the  injury  is  a 
circumstance  to  go  to  the  jury  on  the  question  of  negligence 
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or  want  of  ordinary  care.  If  you  find  that  the  deceased  at 
the  time  of  the  injury  was  so  intoxicated  as  to  be  incapable 
of  managing  and  conducting  himself  with  ordinary  care  and 
prudence,  then  you  must  find  the  deceased  was  not  in  the  ex- 
ercise of  ordinary  care;  and  if  you  find  that  this  want  of  ordi- 
nary care  and  prudence  did  contribute  in  the  slightest  degree 
to  produce  the  injury  complained  of,  thai  you  should  an- 
swer question  No.  6  yes.'* 

Intoxication  was  an  evidentiary  fact  tending  to  establish 
want  of  ordinary  care  and  was  properly  submitted  to  the  jury 
under  the  question  dealing  generally  with  want  of  ordinary 
care.  A  portion  of  the  instruction  is  subject  to  criticism,  but 
no  exception  is  taken  thereto. 

The  court  charged  the  jury  as  follows: 

"By  'ordinary  care'  is  meant  such  care  as  a  man  of  ordi- 
nary care  and  prudence  would  have  used  under  circumstances 
like  those  disclosed  in  the  testimony  in  this  case." 

Two  objections  are  taken  to  this  charge:  (1)  Because  tho 
court  did  not  say  that  "ordinary  care"  was  such  care  as  a  man 
of  ordinary  care  and  prudence  would  ordinarily  have  used; 
and  (2)  in  not  using  the  words  "under  the  same  or  similar 
circumstances,"  instead  of  those  used  by  the  court,  "under 
circumstances  like  those  disclosed  by  the  testimony  in  this 
case."  The  latter  criticism  on  the  charge  is  entirely  unsub- 
stantial and  ephemeral  in  its  character.  The  definition  of 
"ordinary  care"  that  has  met  the  approval  of  this  court  in  a 
long  line  of  decisions  is  that  it  is  such  care  "as  the  great  mass 
of  mankind  ordinarily  use  in  the  same  or  similar  circum- 
stances." Nass  V.  Schulz,  105  Wis.  146, 150,  81  K  W.  133  \ 
Duthie  V.  Washburn,  87  Wis.  231,  233,  58  K  W.  380;  ffen- 
nesey  v.  C.  &  N.  W.  B.  Co.  99  Wis.  109,  74  N.  W.  554;  Ward 
V.  M,  &  St.  P.  R.  Co.  29  Wis.  144;  Stafford  v.  Chippewa  Voir 
ley  E.  B.  Co.  110  Wis.  331,  854,  85  N.  W.  1036;  Dehsoy  v. 
Milwaukee  E.  B.  &  L.  Co.  110  Wis.  412,  86  N.  W.  973; 
Schrunh  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946,  and 
many  others  that  might  be  cited.  It  would  save  this  court 
some  trouble  if  a  definition  so  often  repeated  were  adhered  to. 
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but  it  is  not.  The  omission  of  the  word  "ordinarily'*  from  the 
definition  may  sometimes  be  misleading.  Schrunk  v.  8L  Jo- 
seph, 120  Wis.  223,  231,  97  N.  W.  946.  Persons  of  ordinary 
care  and  prudence  may  do  negligent  acts,  so  that  the  real  ques- 
tion, after  all,  is  not  what  a  person  of  ordinary  care  might 
have  done  if  placed  in  the  situation  the  decedent  was  placed 
in  here,  but  what  would  such  a  person  ordinarily  do  if  placed 
in  such  a  situation?  On  the  other  hand,  the  possibility  of 
injury  resulting  from  such  an  instruction  is  remote.  The  dis- 
tinction between  the  correct  definition  and  that  here  given  is  so 
refined  that  it  is  not  apt  to  mislead  the  ordinary  jury.  The 
statute  (sec.  2829)  requires  this  court  to  disregard  imma- 
terial errors.  Reversing  causes  because  of  them  prolongs 
and  renders  litigation  unnecessarily  burdensome  on  litigants. 
So  this  court  has  held  in  several  well^nsidered  cases  that 
the  omission  of  the  word  here  complained  of  was  not  reversible 
error  where  it  was  apparent  no  injury  resulted  therefrom. 
The  instruction  here  given  was  taken  almost  verhatim  from 
one  given  by  the  same  trial  judge  in  Hardon  v.  Milwaukee 
E.  E.  £  L.  Co.  118  Wis.  210,  223,  95  N.  W.  100,  104,  where 
it  was  said  that  "the  instruction  assailed  is  strictly  accurate." 
The  criticism  here  made  on  the  instruction  was  not  made  in 
that  case,  so  the  decision  is  wanting  in  the  force  it  might 
otherwise  have  as  a  precedent  because  of  that  fact  However, 
in  Coppins  v.  Jefferson,  126  Wis.  578,  583,  105  K  W.  1078, 
and  in  Pumorlo  v.  Merrill,  125  Wis.  102,  107,  103  K  W. 
464,  like  instructions  are  approved.  We  think  no  prejudicial 
error  resulted  from  the  instruction  given  if  it  be  conceded 
that  the  definition  by  the  court  of  "ordinary  care'^  is  inac- 
curate. 

Some  other  errors  are  assigned.  They  have  been  carefully 
examined,  but  we  think  none  of  them  are  tenable  and  that  no 
useful  purpose  would  be  served  by  discussing  them,  and  that 
the  judgment  of  the  court  below  should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 
Vol.  138—30 
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Ryait,  Administratrix,  Respondent,  vs.  Oshkosh  Gas  Light 
CoMPANT,  Appellant 

February  20 — March  P,  1909. 

Death  caused  by  negligence:  Defect  in  electric  lighting  wires:  Suffi- 
ciency of  special  verdict:  Instructions  to  jury:  Evidence:  Ex- 
amination of  hostile  witness:  Discretion:  Damages. 

1.  In  an  action  for  death  of  one  who  was  killed  by  coming  in  con- 
tact with  a  guy  wire  charged  with  electricity,  the  special  ver- 
dict— submitting  to  the  jury  the  questions  whether  defendant 
was  negligent  in  permitting  the  guy  wire  to  become  so  charged; 
whether  such  negligence  was  the  proximate  cause  of  the  de- 
cedent's death;  whether  the  primary  wire  which  fed  an  electric 
light  near  by  was  displaced  and  in  contact  with  other  wires 
so  as  to  render  the  guy  wire  dangerous;  whether,  if  so.  such 
condition  had  existed  for  such  length  of  time  that  defendant, 
in  the  exercise  of  ordinary  care,  ought  to  have  known  and 
remedied  the  defect  before  the  accident;  whether  the  decedent 
was  guilty  of  contributory  negligence;  and  the  amount  of  plaint- 
iff's damages — is  held  fairly  to  cover  the  issuable  facts  without 
further  submission  of  more  specific  questions  as  to  defendant's 
negligence.  Rowley  v.  0,,  M.  dc  8t.  P.  R.  00.  135  Wis.  208.  dis- 
tinguished. 

2.  The  finding  that  the  defect  had  existed  for  such  length  of  time 
that  defendant,  in  the  exercise  of  ordinary  care,  ought  to  have 
known  and  remedied  it,  is  held  to  be  sustained  by  the  evi- 
dence— showing,  among  other  things,  that  on  Friday  a  falling 
tree  caused  a  displacement  and  considerable  slack  in  the  pri- 
mary wire  carrying  the  high  current;  that  on  Saturday  morn- 
ing defendant's  employees  attempted  to  repair  the  defect  by 
merely  taking  up  the  slack  at  a  point  some  distance  therefrom 
without  going  to  the  guy  post  or  to  the  pole  carrying  the  pri- 
mary wire,  the  view  of  which  from  the  point  at  which  they 
worked  was  somewhat  obstructed  by  intervening  trees;  and 
that  the  accident  occurred  on  the  following  Monday. 

8.  The  important  question  in  such  case  was.  not  when  the  contact 
took  place  whereby  the  current  passed  into  the  guy  wire,  but 
when  the  wires  became  displaced  so  as  to  permit  a  contact  to 
occur. 

4.  Quwre  whether,  upon  the  facta  of  the  case,  defendant  was  not 
guilty  of  negligence  as  matter  of  law  in  failing  to  use  some 
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proper  appliance  which,  in  the  event  of  defect  or  contact  of 
wires,  would  prevent  the  passage  of  the  current  to  the  guy 
wire. 

5.  Refusal  to  give  requested  instructions  is  not  error  where  they 

are  fairly  covered  by  the  general  charge. 

6.  Independent  of  statute  a  party  has  the  right  to  examine  a  hostile 

or  adverse  witness,  and  it  is  largely  in  the  discretion  of  the 
trial  court  whether  questions  In  the  nature  of  cross-examination 
shall  be  allowed. 
(7.  Whether  sec.  4068,  Stats.  (Laws  of  1907,  ch.  271),— providing  that 
any  agent  or  employee  of  a  corporation  which  is  a  party  may 
be  examined  upon  the  trial  as  if  under  cross-examination,  at 
the  instance  of  the  adverse  party, — is  valid,  not  determined.] 

8.  In  fixing  a  widow's  damages  for  death  of  her  husband  the  jury 

may  include  the  value  of  her  support  and  protection  by  him 
during  the  time  he  would  probably  have  lived,  and  may  con- 
sider the  addition  that  his  earnings  would  probably  have  made 
to  his  property,  and  her  reasonable  expectation  of  pecuniary 
advantage  by  ultimately  receiving  a  share  of  such  earnings  as 
one  of  his  heirs. 

9.  An  award  of  $7,000  for  death  of  plaintifTs  husband,  forty-six 

years  old,  a  good  business  man,  thrifty  and  industrious,  who 
had  accumulated  an  estate  of  |7,000,  is  held  not  excessive. 

10.  In  an  acticm  for  death  of  plaintilfs  husband  the  admission  of 

evidence  as  to  the  official  position  which  he  had  held,  and  that 
at  one  time  he  had  attended  college  to  better  qualify  himself 
for  business,  was  not  error. 

11.  It  appearing  that  deceased  was  running  a  truck  farm,  raising 

berries  and  fruits,  and  that  it  was  a  profitable  business,  it  was 
not  error  to  permit  a  witness  to  state  what  would  be  "the  aver- 
age annual  earning  from  an  acre  of  strawberries,  fairly  culti- 
vated and  raised  in  that  vicinity."  The  objection  that  it  had 
not  been  shewn  how  deceased  cultivated  his  berries,  the  variety 
he  raised,  or  the  character  of  his  soil,  etc.,  went  rather  to  the 
weight  of  such  testimony  than  to  its  competency. 


Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  recover  damages  ior  the  pecim- 
iary  value  of  the  life  of  the  plaintiffs  intestate,  who  was 
killed  by  an  electric  current  charged  to  have  been  negligently 
permitted  to  pass  over  defendant's  wires  to  a  certain  guy 
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wire  with  which  intestate  came  in  contact*     The  answer  de- 
nied liability.     The  jury  returned  the  following  verdict: 

"(1)  Was  the  defendant  guilty  of  negligence  in  permit- 
ting the  said  guy  wire,  at  the  point  where  the  said  Dennis  H. 
Ryan  came  in  contact  therewith,  to  become  charged  with  eleo- 
tricity?    A.  Yes. 

"(2)  If  you  answer  the  above  question  Tes/  then  was 
such  negligence  the  proximate  cause  of  the  injury  and  death 
of  said  Dennis  Ryan  ?    A.  Yes. 

*'(3)  Was  the  primary  wire  on  the  pole  near  the  place  of 
the  accident  displaced  and  in  contact  with  other  wires  at  the 
time  and  place  of  the  accident  so  as  to  render  the  guy  wire 
dangerous?    A.  Yes. 

"(4)  If  you  answer  the  question  last  above  ^Yes/  then  had 
such  condition  existed  for  such  a  length  of  time  that  the  de- 
fendant and  its  officers,  in  the  exercise  of  ordinary  care  and 
prudence,  ought  to  have  known  of  and  remedied  the  same 
before  the  accident?    A.  Yes. 

^^(5)  Was  the  injury  to  said  Ryan  which  resulted  in  his 
death  an  accident  the  proximate  cause  of  which  the  jury  is 
unable  to  discover  from  the  evidence?    A.  No. 

'*(6)  Did  a  want  of  ordinary  care  and  prudence  on  the 
part  of  said  Dennis  Ryan  contribute  to  his  injury  and  death  ? 
A.  No. 

^^(7)  If  the  plaintiff  is  entitled  to  recover,  at  what  sum 
do  you  assess  her  damages  ?    A.  $7,000." 

After  denial  of  the  several  motions  made  by  defendant 
the  court  rendered  judgment  in  favor  of  the  plaintiff  upon 
the  verdict,  from  which  judgment  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Doe  &  Ballhom  and 
Bouck  &  Hilton,  and  oral  argument  by  J.  B,  Doe  and  John 
F.  Kluwin. 

For  the  respondent  there  was  a  brief  by  Doyle  &  Hard- 
grove,  and  oral  argument  by  T.  L.  Doyle. 

Kerwin,  J.  At  the  time  of  the  injury  and  for  many  years 
prior  thereto  the  defendant  was  engaged  in  furnishing  elec- 
tricity to  the  city  of  Oshkosh  and  its  inhabitants,  and  for 
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Buch  purpose  maintained  poles,  wires,  and  equipments  in  the 
streets.  At  the  point  where  Eegent  street  in  said  city  con- 
nects with  Northwestern  avenue  was  maintained  an  arc  lamp 
supported  by  a  span  wire,  each  end  of  which  was  attached 
to  a  pole  about  thirty  feet  from  the  ground.  This  lamp, 
which  hung  over  the  center  of  Northwestern  avenue,  was 
fastened  to  the  span  wire  by  a  metal  interlocking  device, 
which  was  attached  to  a  wire  imder  the  span  wire  and  to  the 
northwest  comer  pole  and  extended  down  the  pole  to  within  a 
few  feet  of  the  ground.  On  the  south  side  of  Northwestern 
avenue,  between  the  sidewalk  and  driveway,  was  a  guy  post 
to  which  a  wire  supporting  the  south  pole  was  fastened.  Near 
the  top  of  this  pole  the  span  and  guy  wires  wound  aroimd 
the  pole  in  such  manner  as  to  be  in  contact  The  primary 
wire  which  fed  the  lamp  carried  2,300  volts  of  electricity. 
The  arc  wires  carried  about  8,000  voltage.  At  the  time  of  the 
accident  the  primary  wire  was  found  detached  from  the  insu- 
lator and  lying  across  the  cross-arm  against  the  pole  and 
wire  which  fed  the  arc  lamp.  The  guy  post,  which  was  about 
%ix  feet  high,  stood  thirty-five  feet  from  the  pole  which  sup- 
ported the  arc  lamp,  and  the  guy  wire  was  fastened  to  this 
guy  post  at  about  three  inches  from  the  top.  On  the  29th  day 
of  July,  1907,  the  deceased  was  killed  by  a  current  of  elec- 
tricity which  had  escaped  to  the  guy  wire  with  which  the 
deceased  came  in  contact  A  great  many  errors  are  assigned, 
but  they  may,  so  far  as  necessary  to  discussion,  be  grouped 
xmder  a  few  heads. 

1.  The  form  of  the  special  verdict  is  vigorously  assailed, 
and  particularly  upon  the  authority  of  Rowley  v,  C,  M.  &  St. 
P.  B.  Co.  135  Wis.  208,  115  N.  W.  865.  It  is  insisted  that 
the  issuable  facts  were  not  submitted,  and  that  the  court  erred 
in  refusing  to  submit  to  the  jury  the  questions  asked  by  the 
appellant  We  have  set  out  in  the  statement  of  facts  the 
special  verdict  submitted,  and  think  it  fairly  covered  the 
issuable  facts  raised  by  the  pleadings,  namely,  whether  de- 


Digitized  by  VjOOQIC 


470         SUPKEME  COURT  OF  WISCONSIN.     [Mar. 

Ryan  v.  Oshkosh  G.  L.  Co.  138  Wm.  466. 

fendant  was  guilty  of  negligence  in  permitting  the  guy  wire 
with  which  the  deceased  came  in  contact  to  become  so  charged, 
whether  tlie  primary  wire  was  displaced  and  in  contact  with 
other  wires  at  the  time  of  the  accident  so  as  to  render  the  guy 
wire  dangerous,  and  whether  such  condition  had  existed  for 
such  time  that  the  defendant  and  its  oflScers  ought  to  have 
known  of  and  remedied  the  defect;  also,  as  to  proximate 
cause,  contributory  negligence,  and  amount  of  damages. 
These  were  the  material  issuable  facts  raised  by  the  plead- 
ings. The  instant  case  is  clearly  distinguishable  from  the 
Rowley  Case.  There  the  negligence  complained  of  was  the 
placing  of  a  truck  by  defendant's  employee  on  the  station 
platform  in  such  position  that  a  passing  train  struck  it  and 
hurled  it  against  the  plaintiff,  and  the  court  refused  to  sub- 
mit the  questions  asked  covering  this  material  controverted 
fact  or  any  substitute  therefor,  and  therefore  the  main  fact 
was  not  found  at  all,  except  in  the  form  of  a  general  verdict 
So  the  case  is  not  controlling  here. 

2.  It  is  also  claimed  that  there  was  not  sufficient  evidence 
to  support  a  verdict  for  plaintiff.  This  contention  is  based 
mainly  upon  the  idea  that  it  was  not  shown  that  the  defect 
had  existed  a  sufficient  length  of  time  before  the  injury  to 
charge  defendant  with  notice.  We  think  this  position  unten- 
able. That  the  dangerous  current  which  killed  Eyan  escaped 
to  the  guy  wire  from  the  primary  wire  is  without  dispute  and 
the  negligence  established  if  defendant  had  notice  in  time 
to  have  remedied  the  defect  before  the  injury.  We  think  this 
question  was  for  the  jury.  The  accident  occurred  July  29, 
1007,  about  noon.  On  Friday,  July  26,  1907,  a  tree  which 
stood  on  the  south  side  of  Northwestern  avenue  near  the  pole 
to  which  the  charged  wire  ran  was  cut,  and  in  falling  a 
branch  struck  the  wires  and  broke  one  and  injured  others, 
causing  slack  in  one  or  two  of  the  wires.  On  the  evening  of 
that  day,  the  26th,  notice  was  brought  to  an  agent  of  the 
defendant,  who  examined  the  premises  and  foimd  the  wires 
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out  of  order  and  considerable  slack  in  the  primary  wire 
which  carried  the  high  current  This  displacement  and 
defect  of  the  primary  wire  was  without  doubt,  under  the  evi- 
dence, caused  by  the  tree  falling  upon  the  wires.  On  Satur- 
day morning,  July  27th,  it  appears  from  the  evidence  the 
agents  of  defendant  attempted  to  repair  the  defect  which  was 
discovered  Friday,  but  it  is  manifest  that  the  question  of 
whether  they  did  properly  remedy  the  defect  was  for  the  jury. 
If  they  did  not,  then  the  jury  was  justified  in  finding  that 
the  defect  had  existed  such  time  as  to  render  defendant 
liable  for  failure  to  repair.  It  would  serve  no  useful  purpose 
to  go  into  a  discussion  of  the  evidence  upon  this  proposition. 
The  employees  of  defendant  on  Saturday  took  up  the  slack 
which  they  found  in  the  wires,  but  did  not  go  to  the  guy  post 
or  pole  carrying  the  primary  wire  in  question,  but  took  up 
the  slack  at  a  point  some  distance  therefrom  and  concluded 
that  all  was  well. 

It  appears  from  the  evidence  that  the  view  from  the  point 
where  the  men  worked  in  taking  up  the  slack  to  the  pole  in 
question  was  somewhat  obstructed  by  thick  foliage  upon 
trees  intervening,  and  that  the  repairing  crew  assumed  that 
the  taking  up  of  the  slack  was  all  that  was  necessary  and 
did  not  discover  the  defect  at  the  pole  from  which  the  current 
escaped  to  the  guy  wire.  In  any  event  there  is  ample  evidence 
to  support  a  finding  that  the  defect  occurred  on  Friday  and 
so  remained  until  the  injury  Monday  noon,  which  was  suffi- 
cient to  support  the  finding  of  the  jury  on  this  point.  The  jury 
found  that  the  defendant  negligently  permitted  the  guy  wire 
to  be  charged  with  a  deadly  current  of  electricity.  This  find- 
ing is  supported  by  the  establishment  of  the  fact  that  the 
defect  existed  to  the  knowledge  of  the  defendant  for  such 
length  of  time  before  the  injury  as  to  charge  defendant  with 
negligence  in  failure  to  repair.  It  is  at  least  a  serious  ques- 
tion whether  upon  the  facts  of  this  case  the  defendant  would 
not  be  guilty  of  negligence  as  matter  of  law  in  failing  to 
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prevent  the  escape  of  the  dangerous  current  to  the  guy  wire 
by  some  proper  appliance  which  in  the  event  of  defect  or  con- 
tact of  wires  would  prevent  the  passage  of  the  current  to  tlie 
guy  wire.  This  danger,  we  understand,  may  be  easily 
guarded  against,  as  shown  by  the  evidence,  and  that  it  is  cus- 
tomary to  so  protect  guy  wires  as  to  prevent  dangerous  cur- 
rents escaping  over  them  in  such  manner  as  to  endanger  the 
public.  But  we  do  not  regard  it  necessary  to  put  our  decision 
upon  that  groimd,  as  we  regard  the  evidence  ample  to  sup- 
port the  finding  that  the  defect  had  existed  a  sufficient  time 
to  charge  the  defendant  with  notice  thereof  in  time  to  have 
repaired  it  before  the  injury.  The  showing  of  negligence  and 
proximate  cause  was  ample  to  support  the  verdict  under  the 
rule  laid  down  by  the  authorities  in  such  case.  WUbeH  v. 
Sheboygan  L.,  P.  £  R.  Co.  129  Wis.  1,  106  N.  W.  1058; 
Nagle  v.  Hake,  123  Wis.  256,  101  K  W.  409;  Home  T.  Co. 
V.  Fields,  150  Ala.  306,  43  South.  711 ;  Paine  v.  Electric  I. 
&  P.  Co.  64  App.  Div.  477,  72  N.  Y.  Supp.  279;  Walters  v. 
Denver  C.  E.  L.  Co.  17  Colo.  App.  192,  68  Paa  117 ;  Newark 
E.  L.  &  P.  Co.  V.  Ruddy,  62  K  J.  Law,  505,  41  Atl.  712; 
Wolpers  V.  New  York  &  Q.  E.  L.  &  P.  Co.  91  App.  Div. 
424,  86  N.  Y.  Supp.  845 ;  Haynes  v.  Raleigh  Gas  Co.  114  K 
0.  203,  19  S.  E.  344;  Wood  v.  Wilmington  C.  R.  Co.  5  Pen- 
newill  (Del.)  369,  64  Atl.  246 ;  Jacks  v.  Reeves,  78  Ark.  426, 
95  S.  W.  781 ;  Norfolk  R.  &  L.  Co.  v.  Spratley,  103  Va.  379, 
49  S.  E.  502. 

3.  Several  errors  are  assigned  on  the  charge  and  refusal  to 
charge.  We  shall  not  go  over  them  in  detail.  We  are  con- 
vinced that,  where  instructions  asked  and  refused  cover  cor- 
rect statements  of  the  law  as  applicable  to  the  facts  of  the 
case,  they  were  covered  by  the  charge  given.  Some  of  the  re- 
quests to  charge  refused  were  improper  and  misleading.  For 
example,  the  request  to  charge  as  to  when  the  contact  took 
place,  and  that  if  it  took  place  as  late  as  Monday,  the  29th, 
they  should  answer  the  fourth  question  "No,"  was  incorrect  • 
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and  properly  refused.  The  important  question  was,  not  when 
the  contact  in  fact  took  place,  but  when  the  wires  became  dis- 
placed so  as  to  suffer  a  contact  to  occur.  It  may  well  be  that 
the  insulator  was  removed  and  the  wires  so  displaced  by  the 
falling  of  the  tree  upon  them  as  to  cause  the  contact  later 
which  produced  the  injury.  Alleged  errors  in  the  charge  are 
covered  by  several  assignments  of  error  argued  by  appellant 
We  think  the  charge  fairly  submitted  the  case  to  the  jury  and 
no  prejudicial  error  was  committed  in  that  regard.  We  shall 
not  prolong  this  opinion  by  a  discussion  of  the  many  assigned 
errors  under  this  head. 

4.  Error  is  assigned  in  permitting  the  examination  of  an 
employee  of  the  defendant.  It  is  insisted  that  the  examina- 
tion under  sec.  4068,  Stats.  (1898),  as  amended  by  ch.  271, 
Laws  of  1907,  was  error  because  this  section  as  amended  is 
void  under  the  decision  in  Phipps  v.  Wis.  Cent,  R,  Co.  133 
Wis.  153,  113  K  W.  456.  We  do  not  find  it  necessary  to 
consider  the  validity  of  the  section  referred  to  as  amended. 
The  plaintiff  had  a  right  to  examine  a  hostile  or  adverse  wit- 
ness independent  of  the  statute,  and  the  form  of  questions 
in  such  case  is  largely  within  the  discretion  of  the  court,  and 
we  do  not  find  that  such  discretion  was  abused. 

5.  Perhaps  the  most  serious  questions  raised  are  those 
relating  to  the  amount  of  the  verdict  and  the  evidence  re- 
specting damages.  The  jury  awarded  $7,000  damages.  The 
plaintiff  is  the  widow  of  deceased,  and  at  the  time  of  the  ac- 
cident was  forty-one  years  of  age  and  the  deceased  forty-six. 
Deceased  was  thrifty  and  industrious  and  provided  well  for 
plaintiff.  Plaintiff  and  deceased  were  married  in  1887. 
Deceased  died  intestate,  leaving  no  children.  At  the  time  of 
his  marriage  he  had  only  about  $700,  and  at  the  time  of  his 
death  $7,000.  He  operated  a  small  farm  and  did  some  other 
business,  and  was  a  good  business  man.  Quite  broad  dis- 
cretion is  allowed  juries  under  the  authorities  in  assessing 
damages  in  such  cases.     The  court  below  refused  to  disturb 
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tie  verdict,  and  such  fact  is  entitled  to  weight  in  such  cases. 
Hayes  v.  C,  M.  <6  8L  P.  R.  Co.  131  Wis.  399,  111  X.  W. 
471 ;  Bright  v.  Barnett  £  R.  Co.  88  Wis.  299,  60  N.  W.  418. 
In  fixing  the  amount  of  damages  the  jury  was  entitled  to  in- 
clude the  value  of  the  plaintiff's  support  and  protection  by  the 
deceased  during  the  time  he  would  probably  have  lived.  They 
were  also  entitled  to  consider  the  addition  that  the  earnings 
of  deceased  would  probably  have  made  to  his  property  had  he 
continued  to  live  and  the  reasonable  expectations  which 
plaintiff  had  of  pecuniary  advantage  by  ultimately  receiving 
a  share  of  such  earnings  as  one  of  his  heirs.  Rudiger  v.  C, 
St.  P.,  M.  £  0.  R.  Co.  101  Wis.  292,  77  K  W.  169 ;  Kaspari 
V,  Marsh,  74  Wis.  562,  43  N.  W.  368;  Lawson  v.  C,  St.  P., 
M.  &  0.  R.  Co.  64  Wis.  447,  24  X.  W.  618 ;  Castello  v.  Land- 
wchr,  28  Wis.  522;  Leqve  v.  Madison  0.  &  E.  Co.  133  Wis. 
547,  113  N.  W.  946.  Under  the  rule  of  damages  established 
bv  this  court  in  such  cases  we  cannot  say  that  the  verdict  is 
excessive. 

6.  Complaint  is  made  respecting  the  admission  of  evidence 
on  the  question  of  -damages,  especially  respecting  the  official 
position  occupied  by  deceased,  that  at  one  time  he  attended 
college  to  better  qualify  himself  for  business,  and  principally 
in  admitting  evidence  as  to  the  average  earning  from  crops, 
notably  the  following  question : 

**State,  if  you  know,  about  what  would  be  the  average  an- 
nual earning  from  an  acre  of  strawberries,  fairly  cultivated, 
and  raised  in  the  vicinity  and  where  Mr.  Ryan  lived." 

This  question  was  answered  under  objection.  It  appears 
from  the  evidence  that  deceased  was  running  a  truck  farm, 
raising  berries  and  small  fruits,  and  that  it  was  a  profitable 
business,  and  the  purpose  of  this  line  of  examination  was  to 
show  these  facts  as  having  a  bearing  upon  the  deceased's 
earnings.  Also  another  question  of  similar  character  respectr 
ing  what  an  acre  of  raspberries,  fairly  cultivated,  would  pro- 
duce, was  allowed  to  be  answered  under  objection.    The  objec- 
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tion  to  these  questions  was  based  upon  the  fact  that  it  was  not 
shoAvn  how  deceased  cultivated  his  berries,  the  variety  of  ber- 
ries raised,  the  character  of  the  soil,  cost  of  raising,  preparing 
for  market,  and  marketing.  It  does  not  appear  that  such  ob- 
jection went  to  the  competency  of  the  evidence,  but  rather 
to  its  weight  Some  of  the  questions  and  answers  allowed 
under  objection,  perhaps,  were  rather  remote  from  the  ques- 
tion in  issue,  but  we  do  not  think  they  can  be  said  to  have 
been  prejudicial. 

Others  errors  assigned  which  we  have  not  specifically 
treated  have  all  received  careful  consideration,  and  we  find 
no  prejudicial  error  in  the  record. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


State  ex  eel.  Pittsburgh  Coal  Compact  of  Wisconsin, 
Respondent,  vs.  Patterson,  City  Clerk,  Appellant 

February  20— March  9,  1909 

(1)  Certiorari:  Practice:  Findings  of  fact,     (2,  3)  Bales:  Delivery 
f.  0.  ft.  cam:  When  title  passes, 

1.  Upon  certiorari  to  review  proceedings  of  a  guasi-judiciSLi  body 

involving  matters  of  fact  determinable  upon  evidence,  formal 
findings  of  fact  and  conclusions  of  law  are  not  necessary,  the 
theory  of  the  proceeding  being  that  the  evidence  reasonably 
admits  of  a  finding  but  one  way,  and  that  contrary  findings  are 
errors  of  law  and  jurisdictional. 

2.  In  case  of  an  executory  contract  for  the  sale  and  delivery  of 

chattels  f.  o.  b.  cars  at  a  particular  point,  if  nothing  appears 
to  the  contrary  the  intention  of  the  parties  is  presumed  to  be 
that  the  title  shall  pass  upon  such  delivery. 

3.  Under  a  contract  for  the  sale  of  coal  to  a  railway  company,  pro- 

viding that  it  should  be  delivered  from  the  docks  free  on  board 
cars  on  the  vendee's  tracks  and  be  paid  for  according  to  weights 
there  determined,  and  that  at  all  times  until  so  delivered  It 
should  be  at  the  risk  of  the  vendor  subject  to  ordinary  handlings 
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It  Is  held  to  have  been  the  intention  of  the  parties  that  the 
title  should  pass  when  the  coal  was  delivered  on  the  cars  as 
stated;  and  the  words  "deliver"  and  "delivery"  in  certain  pro- 
visions of  the  contract  relating  to  the  accumulation  of  the  requi- 
site stock  of  coal  upon  the  docks  before  the  close  of  navigation 
are  held  to  have  been  used  only  in  the  sense  of  delivery  for  the 
purpose  of  rendering  the  vendor  competent  to  make  the  final 
delivery  contemplated  by  the  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
<x)unty:  A.  J.  Vinje,  Circuit  Judge.     Be  versed. 

For  the  year  1907  the  Pittsburgh  Coal  Company  of  Wts- 
xionsin  had  in  its  possession  on  its  do<i  at  Superior,  Wiscon- 
sin, $82,000  worth  of  coal.  Such  property,  in  due  season, 
was  placed  on  the  assessment  roll  of  the  city  of  Superior  for 
taxation  for  such  year  as  the  property  of,  or  as  properly  as- 
sessable to,  said  company.  Thereafter  such  company  season- 
ably made  application  to  the  board  of  review  of  the  city  of 
Superior  to  have  the  assessment  expunged  from  the  assess- 
ment roll  upon  the  ground  that  the  company  was  neither  the 
<>wner  of  said  coal  nor  the  agent  for  the  owners.  At  the  same 
time  it  submitted  to  said  board  due  proof  that  the  coal  was  on 
its  dock  for  delivery  to  the  Great  Northern  Railway  Com- 
pany, the  Northern  Pacific  Eailway  Company,  and  the  Chi- 
-cago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Company,  a 
particular  proportion  thereof  having  been  set  aside  to  be  de- 
livered to  each  such  company  pursuant  to  three  several  con- 
tracts, one  being  with  each  of  said  companies,  of  which  the 
following  copy  of  contract  with  the  Northern  Pacific  Rail- 
road Company  is  a  sample : 

^^Whereas,  the  Coal  Company  is  engaged  in  the  business  of 
selling  coal  of  the  variety  known  as  ^Pittsburgh,'  and  whereas 
the  Railway  Company  desired  to  purchase  of  the  Coal  Com- 
pany fiity  thousand  (50,000)  tons  of  such  coal,  screened  over 
three-quarter  (J)  inch  screens  at  the  mines,  it  is  agreed,  there- 
fore, 

"First  The  Coal  Company  agrees  to  furnish  the  Railway 
CJompany  fifty  thousand  (60,000)  tons  of  best  quality  bitu- 
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minous  coal  of  the  variety  known  as  three-quarter  (f )  inch 
thin  vein  Pittshurgh,  mined  diiring  the  year  1906,  the  same 
to  be  handled  and  loaded  on  cars  from  such  docks  as  may  be 
mutually  agreed  upon  by  the  Coal  Company  and  the  Railway 
Company,  and  delivered  free  on  board  cars  on  the  tracks  of 
the  Nordiem  Pacific  Railway  Company  at  Superior,  Wiscon- 
sin, or  Duluth,  Minnesota,  said  coal  to  be  screened  over  three- 
quarter  (f )  inch  bar  screen  at  the  mines  and  to  be  free  from 
dust  and  other  impurities,  the  same  to  be  delivered  in  such 
quantities  and  at  such  times  as  may  be  required  by  the  Rail- 
way Company,  from  the  date  of  this  contract  to  July  1st, 
1907,  but  the  Railway  Company  agrees  to  take  delivery  in 
as  nearly  equal  monthly  proportions  as  may  be  practicable 
based  on  its  requirements. 

"Second.  The  movement  of  the  coal  from  the  mines  shall 
commence  at  once  and  the  entire  tonnage  contemplated  under 
this  contract  shall  be  stored  on  dock  or  docks  as  hereinbefore 
provided  on  or  before  the  close  of  navigation  on  the  great 
lakes  for  the  season  of  1906,  unless  by  mutual  consent  in  writ- 
ing of  the  parties,  a  portion  of  the  tonnage  contracted  for  be 
allowed  to  come  forward  after  the  opening  of  navigation  on 
the  great  lakes  in  1907,  it  being  understood  that  the  coal  is  to 
be  stored  and  cared  for  on  docks  at  the  head  of  Lake  Supe- 
rior until  the  end  of  this  contract,  viz.,  the  first  day  of  July, 
1907,  if  the  Railwiay  Company  should  so  elect. 

"The  Coal  Company  agrees  that  representatives  of  the 
Railway  Company  shall  have  at  all  times  free  access  to  the 
mines  from  which  said  coal  is  to  be  mined  and  to  the  vessels 
and  docks,  for  the  purpose  of  inspection  at  the  mines  of  the 
coal,  and  on  vessels  or  docks  of  the  method  in  which  it  is  or 
will  be  handled,  and  the  Coal  Company  agrees  that  it  will 
make  good  and  pay  to  the  Railway  Company  all  damage  it 
may  sustain  by  reason  of  the  coal  not  being  of  the  kind  and 
quality  provided  for  in  this  agreement  when  delivered  on  its 
cars  subject  to  ordinary  handling,  and  the  Coal  Company 
hereby  agrees  to  give  due  and  timely  notice  in  writing  if  de- 
sired to  the  representative  of  the  Railway  Company  of  the 
names  of  the  vessels  on  which  said  coal  is  shipped  in  order 
that  they  may  be  enabled  to  make  due  inspection  of  the  same 
and  the  manner  of  handling  such  coal,  and  the  Coal  Company 
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agrees  to  furnish  the  Railway  Company,  as  directed,  state- 
ments showing  car  numbers  and  weights,  the  mine  and  grade 
of  each  car  loaded  on  vessels.  After  such  notice  and  inspec- 
tion such  cargo,  if  accepted  by  the  Railway  Company,  shall 
be  duly  stored  and  delivered  under  the  terms  of  this  agree- 
ment 

^'It  is  further  agreed  that  representatives  of  the  Railway 
Company  shall  have  free  access  at  all  times  to  the  scales  over 
which  the  coal  contemplated  by  this  contract  is  being  weighed 
and  any  inaccuracies  discovered  in  the  weight  of  the  coal  shall 
be  immediately  rectified. 

^  ^Fourth.  The  Coal  Company  hereby  agrees  that  the  entire 
tonnage  contemplated  under  this  contract  is  to  be  kept  en- 
tirely separate  from  any  other  coal  which  may  be  stored  on 
the  dock  contemplated  by  this  agreement,  whether  the  prop- 
erty of  the  Coal  Company,  or  coal  being  stored  by  them  for 
others. 

"Fifth.  In  consideration  of  the  delivery  of  said  coal  in 
accordance  with  the  terms  of  this  contract,  the  Railway  Com- 
pany agrees  to  pay  to  the  Coal  Company  therefor,  the  sum 
of  two  dollars  and  eighty  cents  ($2.80)  per  net  ton  of  two 
thousand  (2,000)  pounds,  and  to  pay  at  such  rate  for  the  coal 
delivered  in  any  month  during  the  month  following  that  in 
which  such  delivery  takes  place. 

"Sixth.  It  is  further  agreed  that  in  case  the  Coal  Company 
should  fail  to  deliver  on  the  docks  the  full  amount  of  coal  of 
the  quality  and  kind  provided  within  the  time  stipulated  be- 
tween the  date  of  this  contract  and  the  close  of  navigation  on 
the  great  lakes  for  the  season  of  1906,  the  Railway  Company 
may,  by  written  notice  served  upon  the  Coal  Company  within 
thirty  (30)  days  after  the  first  day  of  December,  1906,  re- 
quire the  Coal  Company  to  deliver  a  quantity  of  such  coal 
equal  to  the  amount  remaining  undelivered  under  the  terms  of 
this  agreement,  and  the  Coal  Company  agrees  that  it  will 
make  such  delivery  as  the  exigencies  of  the  Railway  Com- 
pany may  demand  imtil  the  full  amoimt  called  for  by  this 
contract  is  delivered,  such  delivery  to  be  made  during  the 
closed  season  of  navigation  at  St  Paul,  Minnesota,  or  Supe- 
rior, Wisconsin,  at  the  option  of  the  Coal  Company." 

The  application  was  further  supported  by  evidence  given 
before  the  board  to  the  effect  that  the  coal  was  placed  on  the 
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docks,  part  for  each  of  the  railway  companies  heretofore  men- 
tioned, in  all  respects  as  provided  for  in  the  contracts,  and 
was  considered  accepted  when  placed  in  the  coal  piles  on  the 
dock ;  that  as  the  coal  was  unloaded  it  was  not  put  directly 
into  the  care  of  the  vendees ;  that  after  it  was  so  set  aside  the 
respective  purchasers  had  jurisdiction  over  it.  There  was  con- 
siderable evidence  indicating  performance  of  the  contract  ac- 
cording to  its  terms. 

The  application  was  denied.     Thereupon  the  proceedings 

before  the  board  were,  pursuant  to  a  writ  of  certiorari,  duly 

carried  to  the  circuit  court  for  Douglas  county  for  review.    In 

disposing  of  the  matter  in  such  court  formal  findings  of  fact 

were  made  in  accordance  with  the  contract  and  indisputed 

proofs  presented  to  the  board,  with  conclusions  of  law  to  the 

effect  that  the  coal  was  not  subject  to  assessment  in  the  city 

of  Superior  for  1907,  because  the  property  belonged  to  the 

three  railway  companies  under  the  contracts  before  men- 

'  tioned,  the  same  being  held  by  such  companies  for  use  in  the 

operation  of  their  railroad  business,  and  that  the  assessment 

of  said  property  to  the  coal  company  and  refusal  of  the  board 

of  review  to  strike  the  assessment  from  the  assessment  roll 

were  illegal.     The  decision  of  the  board  was  reversed  and  a 

judgment  ordered  and  in  due  form  rendered,  from  which  this 

appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Thomas  E,  Lyons 
and  T,  L.  M'Intosh,  and  oral  argument  by  Mr.  Lyons, 

For  the  respondent  there  was  a  brief  by  Orace  &  Rudnall, 
and  oral  argument  by  H,  H.  Orace, 

Mabshall,  J.  A  question  of  practice  is  suggested  as  to 
whether  it  was  proper  for  the  trial  court  to  close  the  contro- 
versy by  formal  findings  of  fact  and  conclusions  of  law,  in 
form  as  in  case  of  a  trial  of  an  equitable  action.  Strictly 
speaking,  no  such  proceedings  were  necessary.  The  certio' 
rari  only  presented  questions  of  law.  The  theory  upon  which 
a  proceeding  of  a  ^zio^i-judicial  body,  involvino;  matters  of 
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fact  determinable  upon  evidence,  is  challenged  for  judicial  re- 
view, is  that  such  evidence  does  not  reasonably  admit  of  a 
finding  but  one  way  and  that  contrary  findings  are  errors  of 
law  and  that  such  errors  are  jurisdictional  as  regards  such 
bodies.  State  ex  reL  Augusta  v.  Loshy,  116  Wis.  67,  90  N* 
W.  188;  State  ex.rel.  N.  C.  Foster  L.  Co.  v.  Williams,  12a 
Wis.  61, 100  N.  W.  1048;  State  ex  rel  J.  S.  Stearns  L.  Co. 
V.  Fisher,  124  Wis.  271,  102  N.  W.  566. 

The  question  at  issue  here  turns  on  the  contract  If  accord- 
ing thereto  the  coal,  upon  being  delivered  on  the  dock  in  sep- 
arate piles,  corresponding  to  the  contracts,  did  not  become  the 
property  of  the  respective  railway  companies,  but  the  transi- 
tion of  title  was  intended  to  occur  only  upon  the  property 
being  loaded  upon  cars  to  be  shipped  out  to  such  companies, 
then  it  was  assessable  to  respondent,  and  the  judgment  must 
be  reversed. 

The  evidence  taken  before  the  board  of  review,  aside  from 
the  written  contracts,  was  and  is  valuable  only  as  showing 
that  the  coal,  at  the  time  of  the  assessment,  had  only  reached 
the  stage,  in  execution  of  the  contracts,  of  segregation  into* 
specific  lots  upon  the  dock  to  await  delivery  on  cars  as  called 
for. 

It  is  elementary  that,  in  case  of  an  executory  contract  for 
the  sale  of  personal  property,  when  the  title  passes  is  mat- 
ter of  intention  to  be  determined  from  the  agreement;  by 
its  letter  where  there  is  no  ambiguity,  and,  otherwise,  by  its 
letter  in  the  light  of  such  circumstances  as  may  properly  be 
considered  in  aid  of  determining  the  intention  by  rules  for 
judicial  construction.  Generally  speaking,  in  case  of  an 
executory  contract  to  sell  and  deliver  personalty,  nothing  in 
the  statute  of  frauds  interfering,  when  there  is  nothing  left 
to  be  done  on  the  part  of  the  vendee  or  vendor,  or  the  latter 
and  the  vendee  jointly,  and  the  chattels  have  been  set  aside- 
and  appropriated  to  the  contract,  the  amount  thereof  and 
price  all  settled,  the  title  passes,  but  such  passing  may,  never-^ 
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theless,  wait  upon  change  of  possession,  even  though  the  price 
has  been  agreed  upon  and  paid,  or  upon  the  doing  of  some- 
thing after  transition  of  possession.  Such  passing  may  occur, 
leaving  the  amoimt  of  property  and  the  amount  of  money  to 
be  paid,  yet  to  be  ascertained,  or  any  other  of  many  things 
that  might  be  stated,  according  to  the  intention  of  the  par- 
ties embodied  in  the  sale  contract  These  principles  are  so 
elementary  that  we  will  not  take  time  and  space  to  enlarge 
upon  them  or  specify  the  many  circumstances  that  have  been 
held  to  indicate  an  intention  to  pass  title  in  advance  of  change 
of  possession. 

The  contracts  in  question  each  contain  two  groups  of  fea- 
tures. The  first  and  fifth  clauses  make  a  plain  agreement 
for  a  sale  of  coal  delivered  from  the  dock  f .  o.  b.  cars  there, 
the  same  to  be  paid  for  according  to  weights  there  deter- 
mined, at  a  specific  price  per  net  ton  of  2,000  pounds.  There 
would  be  little  room  for  controversy  but  that,  if  there  was 
nothing  in  the  contract  to  indicate  to  the  contrary,  the  inten- 
tion of  the  parties  was  to  have  title  pass  at  the  time  of  such 
determination  of  quantities  and  delivery. 

The  general  rule  is,  nothing  appearing  to  the  contrary, 
that  in  case  of  an  executory  contract  for  the  sale  and  delivery 
of  chattels  f.  o.  b.  cars,  at  a  particular  point,  the  intention 
of  the  parties  is  presumed  to  be  that  the  title  shall  pass  upon 
such  delivery  occurring.  In  Vogt  v.  SchienebecJc,  122  Wis. 
491,  100  N.  W.  820,  this  court  said,  referring  to  many  au- 
thorities to  that  effect,  that  ^^a  sale  f.  o.  b.  cars  means  that 
the  subject  of  the  sale  is  to  be  placed  on  cars  for  shipment 
without  any  expense  or  act  on  the  part  of  the  buyer,  and  that 
as  soon  as  so  placed  the  title  is  to  pass  absolutely  to  the  buyer, 
and  the  property  be  wholly  at  his  risk,  in  the  absence  of  any 
circumstances  indicating''  a  different  purpose.  That  was  re- 
ferred to  with  approval  in  Fromme  v.  O'Dormell,  124  Wis. 
529,  103  N.  W.  3,  the  court  holding  that  a  sale  for  an  agreed 
price  f.  0.  b.  cars  at  a  stated  place,  must,  unless  controlled  by 
Vol.  138  —  31 
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some  other  feature  of  the  sale  contract^  unmiatakablj  show 
an  intention  to  pass  title  to  the  subject  of  the  sale  upon  de- 
livery thereof,  free  of  expense,  to  the  vendee  on  cars  at  the 
designated  place,  under  the  general  rule  that,  nothing  ap- 
pearing eflSciently  to  the  c<mtrary,  ^^as  between  vendor  and 
vendee  the  title  to  the  subject  of  the  transaction  passes  from 
the  one  to  the  other  when  the  terms  of  the  sale  are  agreed 
upon  and  everything  the  vendee  has  to  do  with  the  matter  has 
been  done." 

The  second  group  of  features  in  the  contracts,  upon  which 
respondent  must  rely  to  control  the  first,  relates  to  acts  of  the 
vendor,  or  the  vendee  and  vendor  conjointly,  creating  the 
physical  competency  of  the  former  to  respond  promptly  to 
requests  for  performance  of  the  final  act,  to  wit:  delivery  of 
coal  f  .  0.  b.  cars  at  the  dock,  not  only  as  to  having  the  requisite 
stock  to  draw  from,  as  to  each  particular  vendee,  but  as  to 
such  stock  being  of  the  kind  called  for  by  the  agreement. 

The  second  clause  relates  to  the  time  of  accumulation  of  the 
stock  in  storage  on  the  dock,  and  opportunity  of  representa- 
tives of  the  vendee  to  inspect  at  the  mine  and  otherwise  the 
coal  proposed  to  be  accumulated,  for  certainty  that  the  stock 
approved  at  the  mine  should  actually  reach  the  particular  pile 
on  the  dock  set  aside  to  be  delivered  from  in  final  perform- 
ance, indicating,  unmistakably,  a  purpose  to  approve  of  the 
stock  before  transportation  thereof  by  cars  from  the  mine  to 
the  vessels  used  to  accomplish  the  final  transit  to  the  coal  piles 
on  the  dock,  and  to  have  the  coal  so  approved,  barring  dam- 
ages by  n^ligent  handling  or  other  damages  not  ordinarily 
incident  to  proper  handling,  such  as  the  contract  called  for. 

It  contains  a  further  paragraph,  regarding  the  assurance 
of  correct  weights,  which  evidently  does  not  relate  to  weights 
at  the  mine,  since  it  refers  to  a  rectification  of  mistakes  when 
discovered,  which,  manifestly,  would  be  inconsequential  to  the 
vendees,  except  as  to  weight  on  cars  at  the  final  delivery  point 

The  fourth  clause  relates  to  isolation  <hi  the  dock  of  the 
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stock  to  be  drawn  from  to  fill  a  particular  contract^  in  har- 
mony witb  the  general  scheme  that  the  identical  coal  approved 
at  the  mine^  and  none  other,  should  be  used  to  make  final  de- 
liveries from,  and  that  competency  to  make  such  deliveries 
should  not  be  impaired  by  dealings  of  the  voider  with  others. 

The  sixth  and  last  clause  of  the  contract  contains  a  stipula- 
tion as  to  accumulation  of  the  requisite  stock  of  coal  on  the 
dock  set  aside  by  itself  to  accommodate  the  contract,  in  case 
of  failure  to  do  so  before  the  close  of  navigation.  The  words 
"deliver"  and  "delivery"  are  used,  but  not  in  the  sense  of  final 
delivery;  only  in  the  sense  of  delivery  for  the  purposes  of 
competency  to  make  the  final  delivery  mentioned  in  the  first 
clause. 

There  is  little,  if  anything,  in  the  second  group  of  features 
indicating  that  they  have  to  do  with  anything  except  prepara- 
tion for  final  delivery  f .  o.  b.  cars  at  the  dock,  provided  for  in 
the  first  clause. 

The  idea  that  the  parties  intended  the  title  to  pass  to  the 
vendees  at  any  instant  prior  to  the  consummation  of  the  final 
act  of  delivery,  is  negatived  by  the  second  paragraph  of  the 
second  clause,  to  the  effect  that  the  coal  at  all  times,  till  de- 
livered on  cars  at  the  dock,  shall  be  at  the  risk  of  the  vendor 
subject  to  ordinary  handling. 

We  cannot  escape  the  conclusion  that  the  parties  contem- 
plated that  the  transition  of  title  to  the  coal  should  wait  upon 
placing  the  same  on  cars  at  the  dock,  and  doing  everything  in 
that  regard  suggested  by  the  term  "free  on  board  cars;"  that 
loss  of  coal  prior  to  that  time,  by  any  means  other  than  ordi- 
nary handling,  would  fall  on  the  vendor. 

Little  help  is  afforded  in  a  case  of  this  sort  by  precedents. 
It  is  governed  by  familiar  principles  of  law  and  T^y  the  par- 
ticular intent,  evidenced  by  the  particular  contract,  in  the 
light  of  its  ovm  peculiar  circumstances.  Perhaps  if  prece- 
dents were  needed,  Miller  v.  Seaman,  176  Pa.  St.  291,  35  Atl. 
184,  is  as  near  analogous  to  this,  as  to  facts,  as  any  case  which 
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can  be  readily  found.  The  sale  was  of  specific  piles  of  lum- 
ber located  in  a  lumber  yard,  to  be  inspected,  measured,  and 
paid  for,  f .  o.  b.  cars  at  the  yard,  and  so  delivered  as  ordered, 
provided  that  if  not  all  ordered  within  a  specific  time,  the 
balance  to  then  be  inspected  and  measured  on  the  yard  and 
paid  for.  Before  all  of  the  lumber  was  ordered  out  part  of  it 
was  carried  away  by  a  flood.  It  was  held  that  the  lumber  so 
carried  away  was  the  property  of  the  vendor,  as  title  by  the 
contract  was  not  to  pass  in  advance  of  delivery  £  a  b.  cars  as 
agreed  upon. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  render  iudgm^t  affirming  the  de- 
cision of  the  board  of  review. 


ITeaiji,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in  error. 

February  tO—Mar6h  9, 1909. 

EfMenee:  Weight:  Htghtoays  by  user:  LimiU:  ObntructUm:  Dedioor 
tion:  Instructions  to  jury:  Appeal:  Material  and  immaterial 
errors. 

1.  Where  witnesses  on  one  side  testified  from  actual  measurement 

that  a  post  was  three  feet  distant  from  the  traveled  track  of  a 
highway,  while  witnesses  on  the  other  side  testified  somewhat 
indefinitely  and  from  mere  recollection  that  it  was  nearer,  the 
testimony  of  the  former  should  be  accepted  as  true. 

2.  Where  a  highway  by  user  is  established,  the  wheel  tracks  and 

the  land  included  between  them  do  not  necessarily  designate 
the  limits  thereof,  since  at  times,  as  when  teams  pass  each 
other  or  the  track  is  muddy,  necessity  or  convenience  may  re- 
quire departure  from  the  main  traveled  track. 

3.  A  post  set  three  feet  from  the  traveled  track  of  a  highway  may 

constitute  an  obstruction  within  the  meaning  of  sec.  1326,  Stats. 
(1898),  rather  than  a  mere  encroachment  within  the  meaning 
of  sec.  1330. 

4.  Such  a  post  may  constitute  an  obstruction  though  set  between 

two  large  stones  already  in  the  highwa]^ 
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6.  In  an  action  to  recover  a  penalty  for  obstructing  by  posts  a  high- 
way claimed  to  have  been  established  by  user,  a  requested  in- 
struction to  the  effect  that,  if  defendant  had  occupied  up  to  the 
line  of  said  posts  adversely  and  continuously  for  a  period  of 
twenty  years  immediately  preceding  the  action,  then  he  had 
a  right  to  place  the  posts  there,  is  held  inapplicable,  in  the  ab- 
sence of  any  evidence  that  after  the  public  had  acquired  an 
easement  by  prescription  or  otherwise  the  land  had  been  ad- 
versely occupied  by  defendant  for  twenty  years. 

6.  An  instruction  that  plaintiff  claimed  that  defendant  "obstructed 

a  certain  highway"  at  a  point  specified,  "by  setting  some  posts 
within  said  highway/'  and  that  "defendant  admits  the  setting 
of  some  posts  at  the  place  mentioned,"  could  not  have  been 
understood  by  the  jury  as  stating  that  defendant  admitted  that 
the  posts  were  set  in  the  highway,  especially  in  view  of  further 
instruction  that  the  Jury  should  find  for  defendant  unless  sat- 
isfied that  the  posts  were  within  the  limits  of  the  highway  as 
it  existed  at  the  time,  etc. 

7.  The  presumption  of  a  dedication  is  not  necessary  to  support  an 

easement  acquired  by  the  public  by  user;  but  it  was  a  harmless 
error  to  charge  that  a  highway  by  user  is  founded  upon  a  dedi- 
cation, which  Is  evidenced  by  twenty  years  of  adverse  use  by 
the  public,  where  the  Jury  found  the  existence  of  a  highway 
by  user  at  the  place  in  question. 

8.  Where  the  distance  between  the  fences  on  the  sides  of  a  highway 

established  by  user  only,  not  by  dedication,  was  In  places  more 
than  four  rods,  and  the  public  did  not  In  fact  use  the  entire 
strip  between  the  fences.  It  was  prejudicial  error  to  charge  the 
Jury  that  the  maintenance  of  such  fences  for  twenty  years  was 
conclusive  proof  of  dedication  of  all  land  between  theuL 

Erbob  to  review  a  judgment  of  the  circuit  court  for  Mar- 
quett^  county:  Chestbb  A.  Eowuss,  Circuit  Judge.  Re- 
versed. 

Tliis  action  was  originally  brought  in  justice's  court  to  re- 
cover a  penalty  for  which  it  is  claimed  the  plaintiff  in  error 
(hereinafter  called  the  defendant)  became  liable  by  reason  of 
violating  the  provisions  of  sec.  1326,  Stats.  (1898).  The  al- 
leged violation  consisted  in  placing  fence  posts  in  a  certain 
highway  in  Marquette  county  in  such  a  manner  as  to  consti- 
tute an  obstruction  therein.  The  answer  alleged  title  in  the 
defendant  by  deeds  of  conveyance  and  also  because  of  adverse 
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possession  for  more  than  twenty  years,  and  averred  that  a  de 
termination  of  the  controversy  could  not  be  had  without  the 
title  to  the  lands  referred  to  being  put  in  issue,  the  defendant 
claiming  to  be  the  lawful  owner  thereof  and  to  be  entitled  to 
the  possession  of  the  same.  The  proper  undertaking  was  filed 
and  the  ease  was  removed  to  the  circuit  courts  and  a  trial  in 
that  court  resulted  in  a  verdict  for  the  plaintiff,  in  which  the 
amount  of  the  forfeiture  to  be  paid  by  the  defendant  was 
assessed  at  the  sum  of  $1.  The  defendant  prosecutes  this  writ 
of  error  from  the  judgment  entered  upon  such  verdict,  and  as- 
signs as  error  (1)  the  erroneous  admission  of  evidence  on  the 
part  of  the  state  against  the  objection  and  exception  of  the  de- 
fendant; (2)  the  erroneous  rejection  of  evidence  offered  by 
the  defendant  upon  the  objection  of  the  state;  (3)  refusal  of 
the  court  to  grant  a  nonsuit ;  (4)  refusal  of  the  court  to  grant 
defendant's  motion  for  a  directed  verdict;  (5)  refusal  to  in- 
struct the  jury  as  r^uested  by  defendant;  (6)  error  in  the 
instructions  given  to  the  jury. 

Daniel  H.  Orady,  for  the  plaintiff  in  error. 

D.  W.  McNamara,  for  the  defendant  in  error. 

Barnes,  J.  The  errors  assigned  on  rulings  on  evidence 
are  not  substantial  and  need  not  be  discussed. 

The  third  and  fourth  errors  relate  to  the  refusal  of  the  court 
to  grant  a  nonsuit  and  to  direct  a  verdict.  It  is  claimed  that 
these  motions  should  have  been  granted  because  the  evidence 
offered  by  the  state,  at  best,  showed  that  the  post  nearest  the 
traveled  track,  as  the  road  was  used  when  the  x>06t8  w^re  put 
in  the  ground,  was  three  feet  distant  from  such  track,  and  con- 
stituted a  mere  encroachment  on  the  highway  and  not  an  ob- 
struction of  it.  There  is  evidence  tending  to  show  that  the 
post  was  nearer  than  three  feet  to  the  traveled  tradk,  but  we 
accept  counsel's  argument  as  sound  that  inasmuch  as  the  wit- 
nesses for  defendant  on  this  point  testified  from  actual  mea- 
surement, while  those  for  the  state  testified  somewhat  indefi- 
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nitely  and  from  mere  recollection,  the  evidence  of  the  former 
should  be  accepted  as  true.  Counsel  urges  that  in  Konkel  v. 
Pella,  122  Wis.  143,  99  N.  W.  453,  this  court  held  as  a  mat- 
ter of  law  that  a  fence  built  three  feet  from  the  traveled  track 
of  a  highway  constituted  an  encroachment  within  the  meaning 
of  sec.  1330,  Stats.  (1898),  and  not  an  obstruction  within 
the  meaning  of  sec.  1326.  In  this  case  the  court  in  its  opinion 
said  that  the  fence  in  question  was  not  an  obstruction,  because 
it  was  conceded  that  at  all  points  "the  fence  was  outside  of 
the  limits  of  any  legal  highway,  except  as  legality  might  have 
been  acquired  by  travel  over  the  line  indicated  by  the  wheel 
tracks  in  question  for  a  period  of  more  than  twenty  years," 
and,  further,  that  "the  evidence  is  overwhelming  that  travel 
even  upon  the  lines  of  the  wheel  tracks  above  referred  to  was 
easy  and  unobstructed."  The  court  did  not  decide  that  in  no 
case  and  under  no  circumstances  could  an  obstacle  within 
three  feet  of  the  traveled  track  constitute  an  obstruction.  If 
this  were  so,  the  parties  owning  land  on  either  side  of  a  public 
highway  created  by  user  might  place  their  fences  three  feet 
from  the  traveled  track  and  escape  prosecution  for  obstructing 
the  road,  although  two  teams  could  not  pass  therein.  We  do 
not  think  that,  where  a  highway  by  user  is  established,  the 
wheel  tracks  and  the  land  included  between  them  necessarily 
designate  the  limits  thereof.  The  correct  view  is  taken  in 
BaHlett  v.  Beardmore,  77  Wis.  356,  363,  46  N.  W.  494,  496, 
where  it  is  said: 

"Most  country  roads  have  a  narrow  beaten  track,  but  it  does 
not  follow  that  the  use  is  confined  to  such  path.  Teams  must 
pass  each  other,  and  for  that  purpose  must  necessarily  depart 
from  the  main  traveled  track.  So,  when  such  track  is  muddy, 
public  convenience  requires  departure  from  such  track.  We 
cannot  hold  that  the  public  can  acquire  no  legal  right  to  such 
sides  of  the  main  traveled  track  by  such  ordinary  user.'' 

Under  the  testimony  it  was  a  fair  question  for  the  jury  to 
say  whether  the  posts  in  controversy  constituted  an  obstruc- 
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tion  or  not.  Jones  v.  ToUn,  135  Wis.  286,  115  N.  W.  807. 
It  is  argued  that  the  post  nearest  the  traveled  track  was  set 
between  two  large  stones  that  had  been  placed  there  at  some 
prior  time,  and  that  if  there  was  an  obstruction  it  was  caused 
by  the  stones  rather  than  by  the  post  The  placing  of  one 
obstruction  in  the  road  would  hardly  justify  the  placing  of 
another  one  at  the  same  pointy  and  the  stones  might  not  inter- 
fere in  the  least  with  the  passage  of  a  load  of  hay,  while  a 
post  five  or  six  feet  high  might 

Error  is  assigned  because  the  court  refused  to  give  the  fol- 
lowing instruction:  ' 

"You  are  further  instructed  that  if  the  defendant  or  his 
predecessors  in  title  openly,  notoriously,  adversely,  and  con- 
tinuously for  a  period  of  twenty  years  immediately  preceding 
the  commencement  of  this  action  occupied  up  to  the  line 
marked  by  the  placing  of  the  posts  in  question,  then  he  had 
a  right  to  place  the  said  posts  at  the  point  indicated,  and  you 
should  return  a  verdict  in  his  favor." 

Without  passing  upon  the  correctness  of  this  instruction  as 
an  abstract  question  of  law,  we  fail  to  see  how  it  was  appli- 
cable to  the  facts  proved  on  the  trial.  The  defendant  had  the 
paper  title  to  his  land,  as  we  understand  the  record.  At 
least  there  was  no  controversy  on  that  point  The  public,  if 
it  had  any  right  in  the  land  where  the  posts  were  set,  acquired 
its  easement  by  user,  by  grant,  by  dedication,  or  by  condem- 
nation. It  claimed  right  by  user,  although  some  circum- 
stances were  shown  from  which  dedication  might  possibly  be 
inferred  as  a  matter  of  fact  In  order  that  the  instruction 
should  be  germane  the  evidence  should  show  that  the  public 
at  one  time  had  acquired  an  easement  by  prescription  or 
otherwise,  and  that  after  such  right  became  vested  in  the  pub- 
lic the  land  was  adversely  occupied  by  the  defendant  and  his 
predecessors  for  twenty  years.  We  have  been  unable  to  find 
any  such  evidence.  The  state  contended  that  fences  were  for- 
merly maintained  on  the  line  now  occupied  by  defendant's 
fence.    The  defendant  claims  that  the  fence  up  to  about  nine 
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years  ago  was  on  the  line  of  the  posts,  which  it  is  now  asserted 
constitute  obstructions  in  the  road.  If  the  state  is  right  in  its 
claim,  then  there  has  been  no  adverse  possession  by  the  de- 
fendant and  his  grantor  of  the  strip  of  knd  in  dispute.  If 
the  defendant  is  right,  then  it  is  clear  that  the  public  never 
acquired  any  easement  in  the  strip. 

Error  is  assigned  because  the  court  instructed  the  jury  as 
follows: 

"The  claim  of  the  plaintiff  is  that  the  defendant  on  the 
27th  day  of  December,  1905,  obstructed  a  certain  highway 
known  as  the  Packwaukee  and  Portage  road,  at  a  point  speci- 
fied, by  setting  some  posts  within  said  highway.  The  defend- 
ant admits  the  setting  of  some  posts  at  the  place  mentioned  at 
or  about  the  time  stated.*' 

The  criticism  on  this  instruction  is  that  the  court  told  the 
jury  in  effect  that  it  was  admitted  that  the  posts  were  set  in 
the  highway.  The  jury  could  hardly  misunderstand  the  im- 
port of  the  instruction.  The  court  told  the  jury  that  it  was 
claimed  that  the  highway  had  been  obstructed  by  placing  posts 
at  a  point  specified.  There  was  no  material  dispute  about 
where  the  posts  were  set^  and  when  the  jury  was  informed 
that  it  was  admitted  that  the  posts  were  set  at  the  "place 
mentioned,"  the  latter  words  could  only  be  understood  as 
referring  to  the  place  where  it  was  conceded  the  posts  were, 
and  which  is  referred  to  in  the  first  part  of  the  instruction  as 
the  "point  specified.'*  The  jury  was  instructed  to  find  for 
the  defendant  "unless  satisfied  by  a  preponderance  of  the 
evidence  .  •  •  both  that  the  posts  or  one  or  more  of  them  set 
by  the  defendant  were  within  the  limits  of  the  highway  as  it 
existed  at  the  time,  and  that  such  of  the  poets  or  any  of  them, 
if  any  there  were,  as  were  within  the  highway  endangered,  im- 
peded, or  seriously  inconvenienced  travel  on  the  highway."  In 
view  of  the  instruction  last  quoted  the  jury  could  not  have 
been  misled  by  the  instruction  complained  of,  even  though  it 
be  conceded  that  there  is  some  ambiguity  in  the  language  used. 
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Error  is  assigned  because  the  court  gave  the  following  in- 
struction to  the  jury: 

"In  case  of  a  highway  by  user  the  highway  is  founded  upon 
a  dedication  by  the  abutting  owners,  which  dedication  is  evi- 
denced by  twenty  years  of  uninterrupted  use  by  the  public 
openly,  notoriously,  and  adversely," 

As  an  abstract  proposition  of  law  this  instruction  is  not 
correct  under  the  decisions  of  this  court  in  Frye  v.  Highland, 
109  Wis.  292,  299,  85  K  W.  351,  and  Randall  v.  Bovelstad, 
105  Wis.  410,  426,  81  K  W.  819.  The  presumption  of  a 
dedication  is  not  necessary  to  support  an  easement  acquired 
by  the  public  by  user.  State  v.  Lloyd,  133  Wis.  468, 113  K 
W.  964.  The  instruction,  however,  was  harmless.  If  there 
was  a  highway  at  the  place  in  question  established  by  user,  it 
was  immaterial  for  the  purposes  of  the  case  whether  the  land 
so  used  had  been  dedicated  by  the  owner  or  not. 

Error  is  also  assigned  because  the  court  instructed  the  jury 
as  follows : 

"In  case  a  highway  becomes  established  by  uninterrupted 
use  for  twenty  years,  the  uninterrupted  maintenance  for  this 
period  of  a  fence  or  other  obstruction  indicating  the  line  to 
which  the  owner  dedicates  for  public  use  fixes  the  fence  or  ob- 
struction as  the  line  of  the  highway.'* 

This  instruction  certainly  is  too  broad.  In  new  localities 
where  land  is  cheap,  fences  are  often  built  more  with  refer- 
ence to  the  contour  of  the  land  than  with  reference  to  the 
usual  and  customary  limits  of  highways.  Numerous  in- 
stances could  no  doubt  be  found  where  the  distance  between 
the  fences  on  either  side  of  the  highway  is  two  or  three  times 
as  great  as  the  width  of  the  ordinary  road.  To  say  in  such  a 
case  that,  after  the  lapse  of  twenty  years,  there  is  a  conclusive 
presumption  of  law  that  the  land  between  the  fences  has  been 
dedicated  to  the  public,  is  hardly  reasonable.  The  public  has 
no  use  for  such  land  for  hi^way  purposes,  and  the  intention 
to  dedicate  to  the  public  in  the  first  instance  was  lacking. 
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The  instruction  in  question  is  not  in  harmony  with  Strieker 
V.  Reedshurg,  101  Wis.  457,  463,  77  N.  W.  897,  or  with  Ranr 
dall  V.  Rovelstdd,  supra.  There  is  evidence  in  this  case  tend- 
ing to  show  that  the  distance  between  the  fences  as  originally 
constructed  was  more  than  four  rods,  at  least  in  some  places. 
Where  such  a  conditicm  is  disclosed,  and  where  it  is  apparent 
that  the  public  did  not  in  fact  use  the  entire  strip  between 
the  fences,  we  think  it  is  erroneous  to  say  that  the  mainte- 
nance of  such  fences  for  a  period  of  twenty  years  furnishes 
conclusive  proof  of  dedication  of  all  land  located  between 
them. 

It  has  been  troublesome  to  determine  with  any  degree  of 
satisfaction  whether  the  erroneous  instruction  was  prejudicial 
to  the  defendant  li  not,  no  reversible  error  resulted  there- 
from. The  case  was  tried  by  attorneys,  and  perhaps  jurors, 
who  were  apparently  familiar  with  the  locus  in  quo.  Much  of 
the  testimony  is  given  with  reference  to  objects  entirely  un- 
familiar to  this  court  What  we  take  to  be  an  eighth  line  is 
referred  to  throughout  the  testimony  as  a  quarter  line.  Direc- 
tions are  not  correctly  stated.  The  printed  case  was  prepared 
in  palpable  violation  of  the  rules  of  this  court,  the  entire  evi- 
dence in  the  form  of  question  and  answer  being  printed.  This 
fact,  taken  in  connection  with  the  ambiguous  nature  of  the  ev- 
idence in  some  particulars,  has  made  it  laborious  and  difficult 
to  arrive  at  a  satisfactory  conclusion  as  to  what  was  in  fact 
proved  by  the  testimony  offered.  There  is  evidence  to  show 
that  a  rail  fence  was  built  on  the  Needs  side  of  the  road  in 
1864.  The  evidence  does  not  show  how  long  such  fence  was 
maintained,  or  when  it  was  replaced,  or  where  the  new  fence 
was  built  if  the  old  one  was  replaced,  or  whether  any  consid- 
erable period  elapsed  after  such  fence  fell  into  decay  and 
before  a  new  one  was  built  There  is  evidence  tending  to 
show  that  some  of  the  remnants  of  such  fence  are  still  disr 
cemible  along  the  line  where  the  defendant  set  his  posts. 
There  is  also  evidence  that  defendant  built  his  fence  a  few 
years  ago  some  distance  further  from  the  road  than  the  rail 
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fence  was  originally  built,  while  there  is  evidence  also  tend- 
ing to  show  that  such  fence  was  in  fact  built  upon  the  line  of 
the  rail  fence.  Then  there  is  evidence  tending  to  show  that 
the  fence  was  replaced  once  or  twice,  but  when  it  was  re- 
placed, or  where  the  new  fence  was  built,  does  not  appear.  It 
was  testified  to  that  a  fence  existed  thirty  years  ago  on  the 
Neale  side,  but  it  does  not  appear  when  it  was  built,  or  just 
where  it  stood.  It  is  not  always  dear  whether  the  evidence 
on  this  point  relates  to  the  fence  on  the  Neale  side  of  the 
road  or  to  the  fence  on  the  opposite  side,  although  there  is 
evidence  tending  to  show  that  a  fence  was  also  built  on  the 
opposite  side  about  the  year  1864.  It  is  impossible  for  this 
•court  to  say,  and  we  do  not  think  the  evidence  shows,  that  a 
fence  was  maintained  in  one  location  on  the  Neale  side  of  the 
road  at  the  point  in  controversy  continuously  for  the  period  of 
twenty  years.  If  there  was  no  such  fence,  then  the  instruction 
might  not  be  harmful,  because  there  was  no  evidence  before 
the  jury  to  which  the  instruction  could  apply.  If  there  was 
such  evidence,  and  the  jury  came  to  the  conclusion  that  the  an- 
cient fences  were  built  upon  the  line  testified  to  by  witnesses 
for  the  state,  then  the  instruction  might  well  be  misleading 
and  prejudicial,  because  the  jury  was  informed  as  a  matter  of 
law  that  the  posts  were  set  within  the  limits  of  the  highway,  if 
the  old  fence  was  located  where  the  witnesses  for  the  state 
placed  it.  It  did  not  necessarily  follow,  because  of  such  find- 
ing, that  the  posts  constituted  an  obstruction,  but  if  the  jury 
became  satisfied  that  the  posts  were  in  fact  set  within  the 
limits  of  the  highway,  it  might  not  be  apt  to  draw  a  refined 
distinction  between  what  constituted  an  obstruction  and  what 
only  amounted  to  an  encroachment.  Under  the  evidence  in 
the  case  we  think  a  highway  by  user  was  established  and  not 
one  by  dedication.  Under  such  evidence  its  boundaries  could 
have  been  established  by  user  only.  Telling  the  jury  that  all 
the  land  between  certain  fences,  if  they  were  found  to  exist, 
constituted  a  highway,  extended  the  limits  of  the  road  beyond 
where  the  evidence  warranted  its  extension.    We  do  not  hold 
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that  the  erection  and  maintenance  of  fences  along  either  side 
of  the  highway  may  not  in  any  case  raise  a  conclusive  pre- 
sumption of  dedication,  but  we  do  not  think  that  the  evidence 
here  warranted  any  such  presumption,  and  certainly  the  bare 
facts  recited  in  the  instruction  do  not  establish  one.  While 
the  evidence  is  very  uncertain  to  us  upon  the  existence  and  lo- 
cation of  the  fence,  it  might  not  have  been  so  to  the  jurors  who 
were  familiar  with  the  road.  The  fact  that  the  court  charged 
upon  the  subject  indicates  that  he  thought  there  was  some  evi- 
dence bearing  on  it^  and  the  charge  might  well  lead  the  jury 
into  making  the  same  assumption.  If  the  fences  in  fact  existed 
for  the  requisite  period,  the  jurors  would  almost  inevitably 
take  into  account  their  own  knowledge  of  the  fact.  By  the  in- 
struction complained  of  the  defendant  might  well  be  largely 
deprived  of  his  defense  that  the  posts  were  not  set  within  the 
limits  of  the  highway.  It  is  true  the  jury  was  told  not  to  con- 
vict unless  the  posts  were  found  to  have  been  placed  in  the 
highway  in  such  a  manner  as  to  impede,  endanger,  or  seri- 
ously inconvenience  travel,  but  we  apprehend  it  is  much  easier 
to  defend  an  action  of  this  kind  on  the  ground  that  the  obstacle 
complained  of  was  without  the  limits  of  the  highway  than  it 
is  by  attempting  to  show  that  the  obstacle  constituted  an  en- 
croachment and  not  an  obstruction.  In  the  one  case  the  party 
justifies  his  act;  in  the  other  he  practically  admits  doing  that 
which  he  has  no  right  to  do,  but  seeks  to  minimize  his  short- 
coming.   We  think  the  instruction  was  erroneous. 

Other  errors  are  assigned,  but  they  are  not  likely  to  arise 
on  a  subsequent  trial,  and  no  useful  purpose  would  be  served 
by  discussing  them.  Because  of  the  error  in  giving  the  in- 
struction under  discussion  the  judgment  must  be  reversed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  The  clerk 
is  directed  to  tax  no  costs  for  printing  the  c^se,  because  the 
same  is  prepared  in  manifest  violation  of  the  rules  of  this 
court 
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Pauly  Jail  Building  &  Manufactueino  Company,  Appel- 
lant, vs.  CoLLiiNS,  imp.,  Kespondent 

February  20— March  9,  1909. 

Principal  and  surety:  Subcontractor's  bond:  Release  of  surety, 

1.  Whenever  a  creditor  has  a  right  and  opportunity  to  apply  prop- 

erty of  the  principal  debtor  to  the  satisfaction  or  security  of 
the  debt,  he  owes  to  the  surety  a  duty  to  do  so,  and  release  or 
waiver  of  that  right  to  the  prejudice  of  the  surety  and  without 
his  consent  will  discharge  the  latter,  at  least  pro  tanto. 

2.  A  contractor,  having  the  right  under  his  agreement  with  a  sub- 

contractor to  discharge  the  debts  of  the  latter  for  material  or 
labor  out  of  each  instalment  when  it  became  due  to  the  sub- 
contractor, or  to  withhold  payment  until  receipts  were  pro- 
duced, released  that  security  and  paid  the  subcontractor  with- 
out requiring  payment  for  the  materials  or  labor  which  had 
been  furnished  to  him.  Held,  that  a  surety  upon  the  subcon- 
tractor's bond  was  thereby  discharged  from  liability  to  the 
principal  contractor  for  sums  thereafter  paid  by  him  in  dis- 
charge of  claims  for  such  material  and  labor. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county:  Geobqb  Clementson,  Circuit  Judge.  Af- 
firmed, 

Plaintiff,  having  a  contract  for  construction  of  certain 
county  buildings  wherein  it  was  boimd  to  complete  and  deliver 
the  same  free  and  clear  of  all  liens  and  incumbrances  for  ma- 
terial and  labor,  in  May,  1898,  subcontracted  to  one  Stewart 
the  construction  of  one  of  the  buildings,  adopting  in  such  sub- 
contract the  specifications  of  the  original  contract.  Stewart 
agreed  to  deliver  the  building  by  September  15th  'free  and 
clear  of  all  liens  and  incumbrances  for  material  and  labor,'' 
and  to  give  bond  conditioned  for  the  "faithful  performance  of 
this  contract  and  for  the  payment  of  all  claims  for  materials 
furnished  for  and  labor  performed  in  the  ocmstruction,"  etc. 
The  plaintiff  agreed  to  pay  $5,600  (increased  by  extras  to 
$5,900),  to  be  paid  on  or  about  the  first  of  each  month  upon 
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■estimate  by  the  superintendent  of  the  value  fc«:  material  fur- 
nished and  labor  performed  in  the  construction  of  the  work 
the  preceding  month,  the  payment  to  be  eighty-five  per  cent, 
•of  the  estimate,  i^hich  estimate  should  include  material  on  the 
^ound  as  well  as  wrought  into  the  building,  and  that  upon 
final  completion  of  the  work  the  balance  of  the  contract  price 
:should  be  paid.    It  was  provided : 

"That  the  just  claims  of  all  persons  furnishing  material 
for  or  performing  labor  in  the  work  embraced  in  this  agree- 
ment shall  be  promptly  paid  by  such  subcontractor  and  re- 
ceipts therefor  delivered  to  said  company  [plaintiff],  or  said 
<5ompany  may  at  its  option  pay  any  such  claims  from  the 
amount  at  any  time  due  or  to  become  due  to  said  subcontrac- 
tor under  the  terms  of  this  contract.*' 

A  bond  was  given,  with  the  defendants  as  sureties,  condi- 
tioned as  above  stated.  The  work  was  prosecuted  nearly  to 
completion  by  the  subcontractor,  in  the  course  of  which  four 
estimates  were  made,  and  the  eighty-five  per  cent,  thereof, 
-amounting  to  more  than  $4,200,  was  paid  by  the  plaintiff 
directly  to  the  subcontractor  without  requiring  payment  for 
the  materials  or  labor  entering  into  such  estimates.  In  Janu- 
ary the  plaintiff  exercised  its  right  under  the  contract  to  sus- 
pend the  subcontractor  and  complete  the  building.  There 
then  remained  work  to  be  done  on  the  building  amounting  to 
less  than  $300,  and  there  remained  unpaid  over  $1,600  of  the 
contract  price;  but  it  was  found  that  a  large  quantity  of  ma- 
terial and  some  labor  had  not  been  paid  for,  amounting  to 
some  $2,200,  payment  of  which  was  demanded  from  the 
county  and  from  the  plaintiff,  and  two  or  three  suits  were 
-commenced,  one  by  garnishment,  and  others  against  the 
coimty  claiming  recovery  under  sec  3328,  Stats.  (1898). 
The  plaintiff  paid  these  bills,  amounting,  with  the  expenses 
-of  its  agent  and  the  cost  of  completing  the  building,  to  $2,700, 
for  the  balance  of  which,  after  subtracting  the  $1,600  due  on 
the  contract^  this  action  is  brought  to  recover  from  the  sure- 
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ties,  the  subcontractor  having  become  insolvent.     Only  Col- 
lins  was  served  with  summons. 

The  trial  court  on  these  facts  held  that  the  sureties  under 
the  terms  of  the  contract  and  bond  were  noi  liable  for  these 
bills  to  subcontractors  of  the  subcontractor  for  material  and 
labor,  and  also  held  that  the  plaintiff,  by  paying  over  to  the 
subcontractor  without  enforcing  its  right  under  the  contract 
to  have  said  money  applied  in  the  payment  of  such  biUs,  had 
released  the  sureties,  and  accordingly  entered  judgment  for 
the  defendant,  from  which  the  plaintiff  brings  this  appeaL 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Spensley,  Mcllhon  &  Priestley  and  E.  P.  Conley,  and  for  the- 
respondent  on  that  of  Orton  &  Osbom. 

Counsel  for  the  appellant  cited,  among  other  cases,  Leavel 
V.  Porter,  52  Mo.  App.  632;  Hamilton  v.  Woodworth,  17 
Mont.  327,  42  Pac.  849 ;  Mayes  v.  Lane,  116  Ky.  566,  76  S. 
W.  399,  25  Ky.  Law  Rep.  824;  Marree  v.  Ingle,  69  Ark.  126,. 
61  S.  W.  369;  Northern  Light  Lodge  v.  Kennedy,  7  N. 
Dak.  146,  73  N.  W.  524. 

To  the  point  that  the  surety  was  discharged  by  the  prema- 
ture payments  made  to  the  subcontractor,  counsel  for  the 
respondent  cited  Cowdery  v.  Hahn,  105  Wis.  455 ;  Stephens 
V.  Elver,  101  Wis.  392 ;  Shelton  v.  Am.  8.  Co.  127  Fed.  736; 
Lucas  Co.  V.  Roberts,  49  Iowa,  159;  Lawhon  v.  Toors,  73^ 
Ark.  473,  84  S.  W.  636;  Oato  v.  Warrington,  37  Fla.  542, 
19  South.  883;  Taylor  v.  Jeter,  23  Mo.  244;  Electric  A.  Co^ 
V.  U.  8.  F.  &  0.  Co.  110  Wis.  434;  W.  W.  Kimball  Co.  v. 
Baker,  62  Wis.  526 ;  Calvert  v.  London  D.  Co.  2  Keen  (Eng. 
Ch.)  C38,  644;  Evans  v.  Oraden,  125  Mo.  72,  28  S.  W.  439; 
Simonson  v.  Orant,  36  Minn.  439 ;  Bragg  v.  8hain,  49  CaL 
131;  Board  v.  Branham,  57  Fed.  179;  Steams,  Suretyship^ 
112 ;  New  Haven  v.  Eastern  P.  B.  Co.  78  Conn.  689. 

Dodge,  J.  The  conclusion  we  have  reached  upon  one  of  the 
several  questions  discussed  is  so  decisive  of  the  rights  of  the 
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parties  as  to  obviate  necessity  of  treating  the  others.  Con- 
ceding for  the  purposes  of  argument  that  the  sureties  upon 
this  bond  became  obligated  to  pay  to  the  plaintiff  any  sums 
it  might  pay  in  discharge  of  the  principal's  indebtedness  for 
material  and  labor  and  not  merely  such  as  the  plaintiff  might 
be  compelled  or  compellable  to  pay,  there  arises  the  other 
question  whether  defendant  has  been  discharged  from  liabil- 
ity by  the  plaintiff's  failure  to  avail  itself  of  the  right  given 
it  by  the  contract  to  pay  all  such  debts  of  the  principal  out  of 
the  several  instalments  due  the  latter.  The  rule  is  abim- 
dantly  well  settled  that  a  creditor  owes  a  known  surety  the 
duty  to  indulge  in  no  transactions  or  dealings  with  the  princi- 
pal debtor  which  shall  vary  the  surety's  position  or  jeopardize 
him  (Omaha  Nat.  Bank  v.  Johnson,  111  Wis.  372,  87  N. 
W.  237),  and  that  whenever  the  creditor  has  a  right  and  op- 
portunity to  apply  property  of  the  principal  to  the  satisfac- 
tion or  security  of  his  debt  he  owes  the  surety  the  duty  to  do 
so,  and  release  or  waiver  of  that  right  to  the  prejudice  of  the 
surety  and  without  his  consent  wiU  discharge  the  latter,  at 
least  pro  tanto.  Price  Co.  Bank  v.  McEenzie,  91  Wis.  658, 
65  N.  W.  507;  Phnkinton  v.  Gorman,  93  Wis.  560,  67  N. 
W.  1128;  Bingenoldus  v.  Abresch,  119  Wis.  410,  416,  96  X. 
W.  817;  Lowe  v.  Beddan,  123  Wis.  90,  100  N.  W.  1038; 
Pierce  v.  Atwood,  67  Neb.  296,  93  K  W.  153;  Commercial 
Nat.  Bank  v.  Henninger,  106  Pa.  St.  496;  German  Nat. 
Bank  v.  Foreman,  138  Pa.  St.  474,  21  Atl.  20;  1  Daniel, 
Neg.  Inst.  §  326a.  A  mere  right  or  privilege  as  against  the 
principal  becomes  a  duty  to  the  surety  when  failure  to  exercise 
it  may  prejudice  him.  In  the  present  case  the  plaintiff  was  ac- 
corded in  the  contract  the  plain  right  to  discharge  any  and  all 
of  Stewart's  debts  for  material  or  labor  out  of  each  instalment 
which  at  any  time  became  due  him  or  to  withhold  the  pay- 
ment until  receipts  were  produced.  Most,  if  not  all,  of  the 
debts  which  remained  unpaid  at  the  time  of  the  suspension  of 
Stewart  existed  before  either  the  September  26th  or  the  No- 
VoL.138— 32 
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vember  4th  instalment  was  paid  over  and  were  less  in  amount 
than  those  two  payments.  Having  the  money  thus  in  hand 
and  having  the  right  as  between  itself  and  Stewart  to  retain 
or  apply  the  same  in  discharge  of  these  debts  for  material  and 
labor,  it  released  that  security  and  paid  the  money  over  to 
Stewart,  whose  disposal  thereof  was  of  course  then  beyond  the 
control  of  either  the  plaintiff  or  the  defendant  Had  plaintiff, 
on  the  other  hand,  exercised  its  right  to  withhold  enough  of 
these  instalments  to  pay  those  debts,  the  balance  of  the  con- 
tract price  remaining  unpaid  when  Stewart  defaulted  would 
have  been  more  than  enough  to  pay  the  expenses  of  complet- 
ing his  contract  It  is  obvious  that  by  such  act  the  defendant 
suffered  prejudice  to  the  full  extent  of  the  liability  now 
claimed  against  him,  if  liable  therefor.  Lucas  Co.  v.  Roberts, 
49  Iowa,  159;  Shelton  v.  Am.  8.  Co.  127  Fed.  736;  Mc- 
Dowell  V.  Bank  of  W.  £  B.  1  Harr.  (Del.)  369.  We  agree 
with  the  trial  court  that  thereby  he  has  been  discharged  and 
that  the  judgment  in  his  favor  is  correct 
By  the  Court. — Judgment  affirmed. 

Timlin,  J.,  dissents. 


Sables,  Administratrix,  Respondent,  vs.  Chicago,  Milwau- 
kee &  St.  Paul  Railway  CoMPAmr,  Appellant 

February  20 — March  9, 1909. 

Railroads:  Injury  to  traveler  at  highway  crossing:  Contributory  neg- 
ligence: Duty  to  look  and  listen:  Unmanageable  horses. 

1.  Where  from  the  time  when  a  traveler  on  the  highway  could  first, 
hy  looking  and  listening,  have  known  that  a  train  was  ap- 
proaching a  crossing  in  front  of  him  (sixty-eight  feet  distant, 
in  this  case)  his  horses  were  so  frightened  by  the  train  that 
they  were  beyond  his  control  and  he  was  unable  to  stop  them 
or  prevent  their  continuing  in  their  course  and  colliding  with 
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the  train,  he  was  excused  from  performance  of  the  usual  duty 
to  look  and  listen  and  to  stop  if  necessary  before  attempting 
to  cross  the  track. 
2.  To  establish  that  the  team  was  beyond  the  driver's  control  in 
such  a  case  it  is  enough  to  show  that  he  was  unable,  by  the 
use  of  all  reasonable  efforts,  to  control  and  prevent  them,  under, 
the  impulse  of  their  fright  induced  by  the  noise  and  speed  of 
the  train,  from  proceeding  onto  the  track. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Geobqe  Clementson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  the  death  of  the 
intestate,  alleged  to  have  been  due  to  the  negligence  of  the  de- 
fendant. 

Frank  B.  Sarles,  the  decedent,  was  instantly  killed  at  the 
crossing  of  the  defendant's  railroad  with  Park  street  in  the 
city  of  Boscobel,  August  6, 1906.  Park  street  and  the  railroad 
make  an  acute  angle.  The  course  of  the  railroad  is  from 
northeast  to  southwest  Park  street  runs  north  and  south. 
Mr.  Sarles  approached  this  crossing  from  the  south,  driving 
his  team  of  horses  hitched  to  a  lumber  wagon  without  a  box. 
He  sat  upon  the  hounds  of  the  wagon.  The  train  approached 
from  the  east  At  a  distance  of  from  250  to  300  feet  from 
the  crossing  he  was  seen  by  several  witnesses.  He  seemed  to 
have  control  of  his  team  and  notiiing  unusual  was  noticed  in 
their  actions.  When  he  was  about  sixty-eight  feet  distant 
from  the  railroad  track  he  had  a  ^iew  up  the  track  toward  an 
approaching  train  for  a  distance  of  570  feet  The  train  was 
approaching  at  an  excessive  and  unlawful  rate  of  speed. 

The  plaintiff  avers  that  the  team  became  frightened  at  the 
sight  and  the  noise  of  the  swiftly  approaching  train  within 
this  space  of  sixty-eight  feet,  just  before  or  just  after  it  had 
entered  upon  defendant's  right  of  way,  and  that  the  decedent 
no  longer  was  able  to  retain  control  of  the  team.  Plaintiff 
claims  that  decedent  could  not  pull  back  with  sufficient  force 
or  divert  the  team  to  prevent  colliding  with  the  engine  on 
account  of  its  unmanageable  condition,  the  high  speed  of  the 
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train,  the  diflBculty  of  driving  upon  the  roadway  because  of  its 
narrowness  and  the  ditches  on  both  sides,  and  because  of  the 
unusual  difficulties  of  the  situation  thus  presented. 

The  defendant  avers  that  the  decedent  was  guilty  of  con- 
tribu-ory  negligence.  It  is  claimed  that  the  evidence  clearly 
shows  that  the  team  which  the  decedent  was  driving  was  of  a 
gentle  disposition,  accustomed  to  and  not  frightened  at  trains, 
and  that  the  decedent^  in  his  hurry  to  get  home  and  hitch  his 
team  to  his  carriage  in  order  to  go  to  the  depot  to  meet  a  rela- 
tive, negligently  omitted  to  look  and  listen  for  the  approach- 
ing train,  failed  to  stop  to  let  the  train  pass^  and  thus  care- 
lessly collided  with  it  and  was  killed. 

The  evidence  of  some  witnesses,  who  testified  to  seeing  the 
accident,  was  to  the  effect  that  the  team  became  ^'scared"  and 
"frightened^'  after  it  had  come  within  sixty-eight  feet  of  the 
tracks.  On  cross-examination  they  described  the  actions  of 
the  team  as  "jumping  up  and  down,"  "galloping,"  "pranc- 
ing," and  "dancing  up  and  down,"  These  witnesses  did  not 
state  positively  that  the  team  was  running  away  or  was  be- 
yond the  control  of  Mr.  Sarles,  nor  did  they  state  that  Mr. 
Sarles  had  control  of  the  team  and  was  only  hurrying. 

Defendant's  motions  for  a  nonsuit  and  for  a  directed  ver- 
dict were  denied  and  the  jury  returned  a  special  verdict  as  fol- 
lows: 

"(1)  Did  any  want  of  ordinary  care  upon  the  part  of 
Frank  B.  Sarles  contribute  to  produce  the  accident  that 
caused  his  death?    A.  No. 

"(2)  Could  Frank  B.  Sarles,  at  any  period  of  time  from 
the  time  he  was  so  near  the  railroad  crossing  on  Park  street 
tliat  by  looking  and  listening  he  could  have  known  that  a  train 
was  coming,  have  stopped  his  team  or  turned  them  from  the 
railroad  track?    A.  No. 

"(3)  If  the  court  should  decide  in  this  case  that  judgment 
should  go  in  favor  of  the  plaintiff,  what  sum  should  she  re- 
cover? A.  Four  thousand  two  hundred  and  fifty  dollars 
($4,250)," 
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Defendant's  motion  to  change  answers  in  the  verdict  and 
for  a  new  trial  was  denied,  and  judgment  was  awarded  in 
favor  of  the  plaintiff.  This  is  an  appeal  from  the  judgment 
on  the  verdict. 

For  the  appellant  there  was  a  brief  hj  Howe  <&  Oilman  and 
Clias.  E.  Vroman,  and  oral  argument  by  Mr.  Vroman. 

For  the  respondent  there  was  a  brief  by  W.  0.  Palmer, 
J.  J.  Blaine,  and  Lowry  &  Carthew,  and  oral  argument  by 
Mr.  H.  E.  Carthew  and  Mr.  Blaine. 

SiEBECKEB,  J,  The  evidence  on  the  question  of  decedent's 
care  in  driving  his  team  and  approaching  the  railroad  track 
presents  a  conflict  and  is  susceptible  of  sustaining  different 
inferences.  According  to  some  of  the  evidence  the  team  was 
in  decedent's  control  at  all  times  up  to  the  point  of  collision, 
thus  tending  to  show  that  he  either  did  not  look  to  observe  the 
approaching  train  before  attempting  to  cross  the  track  after 
he  was  within  hearing  or  seeing  distance  of  it,  or  that  he  ob- 
served the  train  and  attempted  to  cross  immediately  in  front 
of  it.  In  either  event  he  would  be  guilty  of  n^ligence  con- 
tributing to  his  death.  But,  as  set  out  in  the  statement  of 
facts,  there  was  evidence  tending  to  show  that  he  lost  control 
of  his  team  after  he  had  passed  Dr.  Armstrong's  home,  and 
there  was  evidence  that  the  horses  were  then  trotting  and  were 
under  his  control.  Dr.  Armstrong's  home  is  between  250  and 
300  feet  distant  from  the  railroad  crossing.  Two  witnesses 
testify  that  they  observed  the  team  when  it  was  approaching 
the  track  and  was  within  the  space  of  about  100  feet  of  it> 
and  that  the  horses  were  then  jumping  and  acting  as  though 
they  were  "scared"  or  "frightened."  Deceased  appeared  to 
have  hold  of  both  lines  and  was  pulling  and  holding  back. 
The  witnesses  testify  that  the  horses  continued  jumping  and 
rearing  until  the  train  struck  them,  and  that  the  horses  ap- 
peared to  have  been  frightened  at  the  rapidly  approaching 
train.    The  train  was  obscured  from  decedent's  view  until  he 
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reached  a  point  sixty-eight  feet  distant  from  the  track,  when 
he  could  look  up  the  track  a  distance  of  570  feet  The  trav- 
eled portion  of  the  approach  to  the  track  was  narrow,  with  a 
ditch  on  each  side  several  feet  deep.  From  these  facts  and 
circumstances  the  jury  were  warranted  to  infer  that  the  horses 
became  frightened  at  the  approaching  train  when  about  sixty- 
eight  feet  south  of  the  track,  that  the  decedent  from  that  time 
was  unable  to  retain  control  of  them,  and  that  he  could  not 
stop  them  or  divert  them  from  continuing  in  their  course  and 
prevent  colliding  with  the  train.  Such  circumstances  present 
a  case  where  the  failure  of  the  driver  of  a  team  to  look  and 
listen  for  an  approaching  train  and  to  stop  his  team,  if  neces- 
sary for  his  safety,  is  excused  because  the  circumstances  show 
that  the  horses  were  beyond  his  control  and  that  he  was  irre- 
sistibly deprived  of  the  opportimity  to  perform  his  duty.  To 
establish  that  the  team  was  beyond  decedent's  control  does  not 
call  for  a  showing  that  the  team  was  uncontrollable  in  the 
sense  that  they  were  in  a  state  of  frenzy  and  were  running  at 
a  very  great  speed  from  fright  The  team  may  have  been  be- 
yond decedent's  control  in  the  sense  that  he  was  unable,  by  the 
use  of  all  reasonable  efforts,  to  control  and  prevent  them, 
under  the  impulse  of  fright  induced  by  the  noise  and  speed  of 
the  train,  from  proceeding  onto  the  track  at  a  time  of  danger 
of  collision  with  the  train.  Such  a  state  of  affairs  immediately 
preceding  and  up  to  the  time  of  collision  constitutes  a  good 
and  sufficient  ground  for  excusing  the  driver  from  the  per- 
formance of  the  usual  duty  to  look  and  listen  for  the  train  and 
to  stop,  if  necessary  for  his  safety,  before  attempting  to  cross  a 
railroad  track.  Piper  v.  C,  M.  &  St.  P.  B.  Co.  77  Wis.  247, 
46  K  W.  165 ;  Gvhl  v.  Whitcomb,  109  Wis.  69,  85  K  W. 
142 ;  Kujatva  v.  C,  M.  &  St.  P.  R.  Co.  135  Wis.  562,  116  K 
W.  249.  We  are  of  opinion  that  the  trial  court  ruled  properly 
in  submitting  this  issue  upon  the  evidence. 

The  contention  that  the  jury's  finding  in  answer  to  the  sec- 
ond question  shows  that  the  team  was  uncontrollable  at  a 
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point  so  remote  from  the  crossing  that  it  could  not  have  been 
frightened  at  the  approaching  train,  and  hence  that  the  de- 
fendant's negligence  was  not  the  proximate  cause  of  the  in- 
jury, cannot  be  sustained.  There  was  evidence  that  the  horses 
were  not  frightened  before  they  arrived  at  a  point  about  sixty- 
eight  feet  distant  from  the  crossing;  that  the  decedent  had 
control  of  the  horses  up  to  this  point ;  that  the  horses  were  not 
frightened  or  going  faster  than  a  trot  until  they  came  close  to 
defendant's  right  of  way ;  and  that  at  this  point  they  became 
frightened  and  immanageable.  The  credibility  and  weight  of 
this  evidence  were  for  the  jury,  and  if  the  jury  gave  it  cre- 
dence the  findings  negative  the  claim  that  the  team  became 
frightened  and  uncontrollable  from  some  cause  other  than  the 
train. 

These  considerations  call  for  affirmance  of  the  rulings  of 
the  trial  court 

By  the  Court. — Judgment  affirmed. 


Foe©,  Respondent,  vs.  Fbeemaw,  Appellant. 

February  20— March  9,  1909, 

Deceit:  SpedaJ  verdict:  Sufficiency:  Pleading:  Allegation  of  damage. 

1.  In  an  action  to  recover  damages  for  fraudulent  representations 

whereby  plaintiff  was  induced  to  purchase  mining  stock,  a  spe- 
cial verdict  finding  that  defendant  knowingly  made  the  false 
representations  for  the  purpose  of  inducing  plaintiff  to  buy  t&e 
stock,  that  the  plaintiff  relied  thereon  and  was  induced  thereby 
to  buy  and  pay  for  the  stock,  and  that  he  is  entitled  to  recover 
a  certain  sum,  is  held  to  cover  the  issuable  facts  and  to  be 
sufficient  in  form. 

2.  A  complaint  stating  all  the  other  facts  essential  to  a  cause  of 

action  for  fraud  and  then  alleging  that  plaintiff  has  been  dan> 
aged  by  defendant  and  deceived  by  him  by  reason  of  the  fraud- 
ulent  statements  in  a  certain  sum,  and  that  defendant  became 
indebted  to  plaintiff  in  that  sum  and  that  said  sum  is  due  and 
owing,  and  that  Judgment  therefor  is  demanded,  sufficiently  al- 
leges damage. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  George  Clementson,  Circuit  Judge.    Affirmed, 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  fraudulent  representations  inducing  plaintiff 
to  purchase  stock  in  a  certain  mining  company.  The  com- 
plaint alleges  the  representations  made  and  that  they  were 
false  and  the  plaintiff  deceived  thereby;  that  he  had  been 
damaged  and  deceived  by  the  defendant  in  the  sum  of  $4,000, 
and  that  defendant  thereby  became  indebted  to  plaintiff  in  the 
sum  of  $4,000 ;  and  that  said  sum  is  due  with  six  per  cent  in- 
terest. The  answer  denies  the  material  allegations  of  the  com- 
plaint The  case  '^as  tried  to  the  court  and  a  jury.  At  the 
close  of  plaintiff's  testimony  defendant  moved  for  directed 
verdict  and  nonsuit,  both  of  which  motions  were  denied.  The 
jury  returned  the  following  verdict: 

"(1)  Did  the  defendant,  G.  H.  Freeman,  knowing  that  the 
statement  was  false  at  the  time  he  made  it,  state  and  represent 
to  the  plaintiff,  C.  M.  Ford,  on  or  before  January  20,  1906, 
that  three  others  and  himself  had  each  subscribed  for  $2,500 
of  the  stock  of  the  Bankers'  National  Development  Company, 
and  had  each  paid  in  cash  his  subscription  into  the  treasury  of 
said  company,  and  that  the  sum  of  $10,000  in  cash  was  tiien 
in  said  treasury?     A.   (by  the  court)  No. 

"If  you  answer  the  above  question  'No,*  do  not  answer  the 
succeeding  questions  numbered  2  and  8.  If  you  answer  No.  1 
'Yes,'  answer  said  succeeding  questions. 

"(2)  Did  the  said  defendant  make  such  false  representa- 
tion to  the  plaintiff  to  induce  him  to  purchase  the  stock  of  said 
company?    A.  . 

**(3)  Did  the  plaintiff  rely  upon  such  false  representation, 
and  was  he  induced  thereby  to  buy  1,000  shares  of  the  stock  of 
such  company  and  to  pay  therefor  into  the  treasury  of  said 
company  the  sum  of  $1,000?    A.  . 

*^(4)  Did  the  defendant,  C.  H.  Freeman,  between  January 
20  and  February  19,  1906,  knowing  that  the  statement  was 
false  at  the  time  he  made  it,  state  and  represent  to  the  plaint- 
iff, (7.  M,  Ford,  that  three  others  and  himself  had  each  bought 
of  the  stock  of  said  company  shares  to  the  amount  of  $16,000, 
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And  had  paid  that  amount  in  cash  into  the  treasury  of  said 
company  for  the  same,  and  that  there  was  then  in  the  treasury 
x)f  said  company  the  sum  of  $60,000  in  cash  ?    A.  Yes. 

"If  you  answer  the  fourth  question  ^'No/  you  will  not  an- 
swer the  succeeding  questions  numbered  6  and  6.  K  you  an- 
swer the  fourth  question  *Yes,'  answer  such  succeeding  ques- 
tions. I 

"(5)  Did  the  said  defendant  make  the  false  representation 
to  the  plaintijBf  found  by  you  to  have  been  made  by  your  an- 
swer to  the  fourth  question  to  induce  the  plaintiff  to  purchase 
3,000   additional   shares   of   the   stock   in   said   company? 

A.  Yes. 

"(6)  Did  the  plaintiff  rely  upon  such  last  named  false  rep- 
resentation, and  was  he  induced  thereby  to  buy  3,000  shares 
of  the  stock  of  said  company  and  to  pay  therefor  into  the 
treasury  of  said  company  the  sum  of  $3,000  ?    A.  Yes. 

"If  you  have  answered  both  the  first  and  fourth  questions 
^o,'  you  need  not  answer  the  next  question.  If  you  have  an- 
swered both  or  either  of  them  *Yes,'  answer  the  next  question. 

"(7)  If  upon  the  testimony  and  your  findings  the  court 
should  direct  judgment  for  the  plaintiff,  what  sum  do  you  find 
that  he  is  entitled  to  recover?    A.  $3,333.33." 

Motions  by  defendant  on  the  verdict  were  denied  and  judg- 
ment ordered  for  plaintiff  on  the  verdict,  which  was  entered 
accordingly,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  W.  H.  Beebe,  Oeo. 

B.  Clementson,  and  Lowry  &  Garthew,  and  oral  argument  by 
H,  E.  Carthew. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
T.  L.  Cleary  and  A.  W.  Kopp. 

Kebwiw,  J.  Several  errors  assigned  involve  the  question 
of  the  suflScienq^  of  the  evidence  to  support  the  verdict.  The 
argument  is  made  by  counsel  for  appellant  that  there  was  not 
sufficient  proof  of  the  representations  nor  that  the  plaintiff  re- 
lied upon  them.  We  do  not  regard  it  necessary  to  spend  any 
time  upon  this  point,  because,  after  careful  examination  of 
the  testimony,  we  are  satisfied  that  there  is  abundance  of  evi- 
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dence  to  support  the  verdict  as  to  the  question  of  making  the 
representations  and  the  reliance  upon  them  by  plaintiff.  It 
appears  that  a  fraternal  relation  existed  between  plaintiff  and 
defendant,  they  being  members  of  the  same  lodge,  and  that 
plaintiff  reposed  special  confidence  in  the  defendant^  and,  as 
the  evidence  shows,  was  very  largely  influenced  in  the  matter 
of  making  the  investment  in  consequence  of  such  relation  and 
reliance  which  he  placed  upon  the  statements  made  by  defend- 
ant in  consequence  of  such  relation. 

Errors  respecting  the  refusal  of  the  court  to  change  answers 
of  the  jury  to  questions  of  the  special  verdict  also  involve  the 
suflSciencgr  of  the  evidence,  and  upon  this  point  it  is  only  nec- 
essary to  say  that  we  are  convinced  the  questions  of  the  special 
verdict  assailed  are  fully  supported  by  the  evidence. 

Another  error  assigned  covers  the  defendant's  motion  for  a 
new  trial  upon  the  ground,  in  addition  to  those  heretofore 
stated,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  that  the  special  verdict  is  insuffi- 
cient; that  the  court  erred  in  its  charge  to  the  jury;  and  that 
the  verdict  is  contrary  to  the  law  and  the  evidence.  The  want 
of  sufficient  evidence  to  support  the  verdict  seems  to  be  appel- 
lant's principal  contention  for  reversal.  The  verdict  covers 
the  issuable  facts  in  the  case,  is  sufficient  in  form,  and  sup- 
ported by  the  evidence.    We  find  no  error  in  the  charge. 

The  complaint  clearly  contains  all  the  allegations  essential 
to  make  a  good  complaint  for  damages  for  fraud.  But  it  is 
argued  it  contains  no  allegation  of  damages.  The  facts  are  set 
up  in  the  complaint,  and  it  is  averred  that  the  plaintiff  has 
been  damaged  by  the  defendant  and  deceived  by  him  by  rea- 
son of  the  false  and  fraudulent  statements  in  the  sum  of 
$4,000,  and  that  the  defendant  became  indebted  to  plaintiff 
in  that  sum,  and  that  said  sum  is  due  and  owing,  with  inter- 
est, and  demands  judgment  for  $4,000.  It  is  insisted  that 
there  is  no  proof  that  the  stock  purchased  by  plaintiff  through 
the  fraud  of  defendant  was  not  of  value.    Upon  this  point  the 
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evidence  is  conflicting,  and  the  finding  of  the  jury  as  to  the 
amount  of  the  damage  is  conclusive  upon  this  point  We  find 
no  error  in  the  record  and  think  the  judgment  beloi^  right. 

By  the  Covrt. — ^The  judgment  of  the  court  below  is  af- 
firmed*    ' 


St.  Anthony  Mining  and  Millino  Company,  Respondentv 
vs.  Shapfra  and  another.  Appellants. 

Felfruary  20— March  9, 1909. 

Mining  rights  under  license  or  lease:  Revocation:  Statute  construed* 
''Crevice  or  range f*  ''Discovery f^  Presumptions:  Notice  to  quit' 
Immaterial  defects. 

1.  The  words  "crevice  or  range"  In  sec.  1647.  Stats.  (1898),  are  equiv- 

alent to  "lode  or  vein,"  the  word  "range"  being  limited  by  Its. 
associated  word,  "crevice,"  which  has  been  defined  to  mean  a 
mineral-bearing  vein. 

2.  Under  sec.  1647.  Stats.  (1898),  a  miner  entering  upon  land  under 

a  mere  license  or  lease,  revocable  at  the  will  of  the  lessor  or 
licensor,  has  the  right.  If  he  strikes  a  prospect,  to  continue  his- 
exploration  sufficiently  to  determine  whether  It  will  lead  to  a 
discovery  or  not;  and  If  he  discovers  a  crevice  or  vein  he  may 
follow  that  deposit  of  ore,  within  the  llne^  of  the  land  upon 
which  he  was  licensed  to  work,  lengthwise,  sldewlse,  and  down- 
ward until  he  has  exhausted  the  crevice  or  vein;  and  the  land- 
owner cannot  In  the  meantime  revoke  the  license  or  lease  un- 
less the  miner  forfeits  his  right  as  provided  In  sees.  1647.  1649. 

3.  The  word  "discovery"  In  such  statute  must  have  a  reasonably 

strict  construction. 

4.  The  evidence  In  this  case  Is  held  not  to  show  "the  discovery  of 

a  crevice  or  range,"  within  the  meaning  of  sec.  1647,  Stats. 
(1898),  but  merely  the  development  and  uncovering  of  a  pocket 
or  deposit  of  zinc  ores  near  old  workings  and  being  part  of 
the  same  mineralized  band  or  zone  running  through  a  known 
mineral-bearing  lot. 

5.  If,  from  long-continued  possession  and  working  of  land  for  min- 

ing purposes  by  licensees  and  those  claiming  under  them,  it 
could  In  any  case  be  presumed  that  there  had  been  a  discovery 
of  a  crevice  or  range  and  that  they  were  In  possession  pursuant 
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thereto,  the  evidence  In  this  case  as  to  the  known  mineral- 
bearing  character  of  the  land,  the  old  workings  theretofore  dis- 
continued, and  the  miners'  description  of  the  land  and  of  their 
operations  thereon,  negative  such  presumption. 
•6.  Where  the  answer  in  ejectment  claimed  that  defendants  had  an 
irrevocable  mining  license  and  denied  plaintiff's  title  to  the 
ore  and  its  right  of  possession,  formal  defects,  if  any,  in  a  no- 
tice to  quit  given  to  the  defendants,  but  not  before  the  court 
on  appeal,  are  not  available  to  reverse  a  Judgment  for  the 
plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
-county:  Geobge  Clementson,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Piatt  Whitman  and 
Aldro  Jenks,  and  oral  argument  by  Mr.  Jenks.  They  cited, 
among  other  authorities,  III.  S.  Co.  v.  Jeka,  119  Wis.  122,  95 
N.  W.  97;  sec.  1647,  Stats.  (1898);  Sohey  v.  Thomas,  39 
Wis.  317 ;  Booh  v.  Justice  M.  Co.  58  Fed.  106 ;  Cascaden  v. 
Bartolis,  146  Fed.  739 ;  Lange  v.  Robinson,  148  Fed.  799 ; 
Tipping  v.  Bobbins,  71  Wis.  507,  37  K  W.  427. 

George  B.  Clementson,  for  the  respondent^  cited  Oanter 
V.  Atkinson,  35  Wis.  48 ;  De  Pere  Co.  v.  Beynen,  65  Wis.  271, 
22  N.  W.  761,  27  N.  W.  155;  Furlong  v.  Garrett,  44  Wis. 
Ill ;  Sydnor  v.  Palmer,  29  Wis.  226 ;  Meyer  v.  Hope,  101 
Wis.  123,  77  N.  W.  720;  Baisbeck  v.  Anthony,  73  Wis.  572, 
41  N.  W.  72. 

Timlin,  J.  The  appellants  daim  to  be  entitled  to  the  pos- 
session for  mining  purposes  of  two  lots  designated  respect- 
ively, for  convenience,  as  the  Delaney  lot  and  the  Stephen- 
son lot,  and  base  that  claim  upon  a  parol  license  from  the  for- 
mer owners  of  these  lands  to  some  remote  predecessors  in  oc- 
<;upation  under  whom  appellants  claim  by  relinquishments, 
parol  transfers,  and  succession  in  occupation  and  use  for  more 
than  twenty  years  next  prior  to  the  commencement  of  the  ac- 
tion. During  all  this  time  the  appellants  and  their  said  pred- 
ecessors in  occupation,  by  payment  of  tribute,  royalty,  or 
rent,  consisting  of  a  fraction  of  the  ore  mined  or  raised,  recog* 
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nized  the  paramount  title  of  the  owners  in  fee,  and  they  now 
recognize  such  paramount  title,  but  claim  that  under  ch.  75,. 
Stats.  (1898),  formerly  ch.  260,  Laws  of  1860,  and  ch.  117^ 
Laws  of  1872,  they  have  acquired  a  right  to  hold  and  enjoy 
the  possession  of  said  lots  for  the  purpose  of  mining  thereon 
upon  payment  of  tribute  or  royalty  to  the  fee  owners,  and  that 
the  lapse  of  time  has  prescribed  any  remedy  of  the  fee  owners 
to  treat  them  otherwise  than  as  such  possessors.  Some  criti- 
cism is  made  upon  the  fee  title  of  the  respondent,  but  we  aro 
assured  by  appellants'  brief  that  they  make  this  criticism 
merely  for  the  purpose  of  challenging  the  sufficiency  of  the 
notice  to  quit  served  upon  them  by  respondent,  and  do  not 
wish  otherwise  to  deny  that  the  respondent  is  the  owner  of  the 
title  in  fee  subject  to  appellants'  rights  as  licensees  for  the 
purpose  of  mining  and  removing  the  ore.  We  shall  therefore 
take  it  for  granted  that  the  respondent  has  title  in  fee  to  the 
lots  in  question. 

Ch.  76,  Stats.  (1898),  is  in  many  respects  a  very  pecul- 
iar statute,  and  its  provisions,  as  well  as  its  peculiar  use  of 
mining  terms,  indicate  a  local  origin.  It  applies  only  to  min- 
ing contracts  and  leases  for  the  digging  of  ores  and  minerals,, 
viz.:  (1)  licenses  or  leases  "verbal"  or  written  made  to  a 
miner;  (2)  only  where  there  is  no  contract  between  the  par- 
ties contrary  to  its  provisions;  (3)  only  where  there  are  no 
terms  established  by  the  landlord  contrary  to  its  provisions. 
The  class  of  contracts  affected  is  consequently  very  narrow. 
But  with  regard  to  a  contract  which  does  fall  within  its  pro- 
visions the  latter  are  quite  sweeping.  Such  lease  or  license  as- 
does  fall  within  the  purview  of  the  statute  shall  not  be  revo- 
cable by  the  maker  thereof  (1)  after  a  valuable  discovery  has 
been  struck;  (2)  after  a  valuable  prospect  has  been  struck; 
(3)  but  if  the  miner  shall  forfeit  his  rights  by  negligence 
such  as  establishes  a  forfeiture  according  to  mining  usages, 
then  the  "maker"  of  the  lease  or  license  may  revoke  it  not- 
withstanding a  valuable  discovery  or  a  prospect  'Tias  been 

Digitized  by  (^OOQIC 


510         SUPREME  COURT  OF  WISCONSIN.     [Mab. 

St  Anthony  M.  A  M.  Co.  v.  Shaffra,  138  Wis.  607. 

struck."  This  appears  to  permit  revocation  after  discovery 
for  a  particular  cause,  but  whether  or  not  the  cause  exists  is 
to  be  determined  by  proof  of  mining  usages.  Sec.  1649,  Stats. 
(1898),  provides,  however,  other  causes  for  forfeiture  of  such 
license  or  lease  after  discovery,  viz.:  (1)  concealing  or  dis- 
posing of  ores  or  minerals,  or  (2)  concealing  ot  disposing  of 
^^mines  or  diggings"  for  the  purpose  of  defrauding  the  lessor 
of  his  rent,  and  (3)  neglect  for  three  days  after  notice  and 
claim  of  rent  to  pay  rent  on  ores  or  minerals  "raised"  by  the 
tenant  or  licensee.  Having  thus  fixed  the  legal  effect  of  the 
class  of  licenses  and  leases  above  described  with  reference  to 
possessory  rights,  the  statute  further  declares,  "the  discovery 
of  a  crevice  or  range  containing  ores  or  minerals  shall  entitle 
the  discoverer  to  the  ores  or  minerals  pertaining  thereto,  sub- 
ject to  the  rent  due  his  landlord,  before  as  well  as  after  the 
ores  or  minerals  are  separated  from  the  freehold."  The 
words  "crevice  or  range"  are  probably  here  used  with  some 
local  significance,  because  the  word  "range"  as  applied  to 
mineral  deposits  is  commonly  understood  to  designate  a  large 
stretch  of  country,  often  many  miles  in  length  and  of  consid- 
erable width,  carrying  with  some  continuity  or  at  intervals  ore 
deposits  belonging  generally  to  the  same  geological  stratuuL 
A  "crevice,"  on  the  other  hand,  is  a  word  sometimes  applied 
to  a  mineral-bearing  vein.  In  Raisbeck  v.  Anthony,  73  Wis. 
572,  586,  41  N.  W.  72,  these  two  words  were  considered  to 
be  equivalent  to  the  expression  ^lode  or  vein,"  thus  limiting 
the  word  "range"  by  its  associated  word,  "crevice,"  which  latr 
ter  word  has  been  defined  to  mean  mineral-bearing  vein.  Beah 
V.  Cone,  27  Colo.  473,  62  Pac.  948,^  958 ;  Van  Zandt  v.  Argen- 
tine M.  Co.  8  Fed.  725 ;  Terrible  M.  Co.  v.  Argentine  M.  Co. 
89  Fed.  683.  It  is  somewhat  questionable  whether  this  con- 
struction of  the  words  "crevice  or  range"  is  the  most  appro- 
priate to  the  conditions  existing  in  the  lead  and  zinc  mining 
regions  of  Wisconsin,  because  such  mineral  deposits  might  not 
be  aptly  described  in  that  way.     Wis.  Survey  Bull.  No.  9, 
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Lead  and  Zinc  Deposits  (1903).  But  the  construction  thus 
placed  upon  the  statute  has  stood  for  twenty  years  and  we  do 
not  feel  authorized  to  change  it 

The  purpose  of  the  statute  seems  to  he  to  give  the  miner  who 
is  operating  under  a  lease  or  license  from  the  owner  of  the 
land,  terminable  at  tlie  will  of  the  latter,  the  right,  in  case  he 
-discovered  a  prospect,  to  continue  his  exploration  free  from 
any  right  of  the  lessor  or  licensor  to  cut  him  oflE  by  revocation 
before  the  prospect  so  discovered  was  explored  sufficiently  to 
determine  whether  it  would  lead  to  a  discovery  or  not,  and  in 
case  he  discovered  a  crevice  or  vein  to  entitle  him  to  follow 
that  deposit  of  ore  within  the  lines  of  the  land  upon  which  he 
was  licensed  to  work  lengthwise,  sidewise,  and  downward 
until  he  had  exhausted  the  crevice  or  vein,  paying  the  agreed 
or  customary  tribute  or  royalty  to  the  landowner  in  the  mean- 
time. Thus  a  miner  entering  under  a  mere  license  or  lease, 
revocable  at  the  will  of  the  lessor  or  licensor,  by  discovery 
became  entitled  to  all  the  rights  which  he  would  have,  had 
the  license  or  lease  in  the  first  place  had  incorporated  into  it 
the  terms  of  this  statute. 

Under  such  a  statute  the  word  "discovery"  must  in  the  in- 
terest of  certainty  of  titles  have  a  reasonably  strict  construc- 
tion. In  Baisbeck  v.  Anthony,  supra,  it  was  held  that  the 
location  of  a  new  deposit  of  ore  further  along  the  vein  and 
in  the  direction  of  the  extension  of  an  exhausted  deposit  and 
between  the  same  rock  walls  was  a  continuation  and  expan- 
sion of  the  same  vein,  which  had  pinched  out  where  the  former 
workings  were  abandoned,  and  not  the  discovery  of  a  crevice 
or  range  within  the  meaning  of  this  statute.  That  was  rather 
a  stronger  case  for  the  licensee  than  the  case  at  bar,  and  if 
that  case  be  accepted  as  law  the  defendants  in  this  case  have 
not  brought  themselves  within  the  statute.  For,  as  we  view 
the  evidence,  the  lots  in  question  were  known  mineral  ground 
and  had  been  worked  and  mined  long  prior  to  the  inception  of 
"defendants'  license.    The  defendants  or  their  predecessors  in 
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occupation  uncovered  and  raised  some  ores  of  zinc  called  "dry 
bone"  and  "jack"  which  were  valuable  and  marketable,  but 
the  evidence  leads  us  to  believe,  as  it  led  the  circuit  court  to^ 
believe,  that  this  was  the  development  and  uncovering  of  a 
mineral  deposit  in  a  known  mineral-bearing  lot  and  alongside 
of  the  old  lead  diggings,  rather  than  a  discovery  of  a  crevice- 
or  range,  vein  or  lode.  They  do  not  bring  their  act  of  uncov- 
ering or  disclosing  this  deposit  within  the  proper  meaning  of 
the  word  "discoverV^  as  used  in  this  statute,  nor  do  they 
bring  that  which  they  uncovered  and  disclosed  within  the- 
meaning  of  the  words  "crevice  or  range."  The  evidence 
rather  shows  it  to  be  a  pocket  or  deposit  some  distance  from 
the  old  workings,  but  part  of  the  same  mineralized  band  or 
zone  running  through  these  mineral-bearing  lots.  In  ono 
sense  of  the  word  it  was  a  discovery  that  the  particular  ore 
was  at  that  identical  spot  and  not  elsewhere,  but  it  was  not  the 
discovery  of  a  crevice  or  range. 

With  reference  to  appellants'  claim  that  by  reason  of  long- 
continued  possession  for  mining  purposes  by  them  and  by 
those  under  whom  they  claim  the  court  should  presume  that 
there  had  been  a  discovery  of  a  crevice  or  range  and  that  they 
were  in  possession  pursuant  to  that  discovery,  not  yet  having- 
exhausted  the  crevice  or  range,  we  must  say  that  the  evidence 
as  we  understand  it  negatives  such  a  claim.  The  known  min- 
eral-bearing character  of  the  land,  the  old  workings  thereto- 
fore discontinued  or  abandoned,  and  the  appellants'  descrip- 
tion of  the  land  and  their  operations  thereon  and  the  deposit 
uncovered  negative  such  presumption,  if  we  were  permitted 
to  indulge  such  presumption  in  any  case.  We  may  add  that  it 
is  quite  difficult  to  fit  a  presumption  of  this  kind  to  a  statute 
which  gives  possession  for  a  limited  time  and  only  for  the 
purpose  of  mining  out  a  certain  crevice  and  dependent  upon 
practically  continuous  mining  and  payment  of  rent  But  it 
may  not  be  impossible  in  a  proper  case. 

With  reference  to  the  notice  to  quit  or  revocation  of  appel^ 
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lants'  license,  we  have  no  copy  of  the  same  before  us,  and  the 
fact  that  such  notice  was  given  appears  only  by  testimony  of 
the  defendants  elicited  upon  cross-examination.  The  answer 
of  defendants  claimed  an  irrevocable  license  by  reason  of  the 
discovery  of  a  crevice  or  range  by  their  predecessors  and  de- 
nied the  respondent's  title  to  the  ore  and  its  right  of  posses- 
sion. Formal  defects  in  the  notice  to  quit,  if  such  existed, 
were  under  these  circumstances  not  available  to  the  appellanta 
for  the  purpose  of  reversing  the  judgment. 

By  the  Covjrt. — The  iudgtnent  of  the  circuit  court  is  af- 
firmed. 


Ellis,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

February  22-'March  9,  1909. 

Criminal  lato:  Receiving  deposits  in  insolvent  lank:  Statute  eon- 
strued:  Deposit  of  check  as  money:  Indictment:  Officer  of  hank 
receiving  deposit:  What  constitutes  a  deposit:  Deposit  hy  debtor 
of  bank:  Insolvency:  Evidence:  Value  of  assets:  Relevancy:  Rep- 
utation as  to  financial  standing:  Presumption  as  to  continuance 
of  condition:  How  far  retroactive:  '^Unsafe  or  insolvent." 

t  If  a  person  deposits  In  a  bank  for  his  credit  a  check,  and  it  is 
presently  treated  between  such  person  and  such  bank  as  money, 
the  former  obtaining  credit  upon  which  he  may,  at  his  pleasure, 
draw  for  money,  sec.  4541,  Stats.  (1898),  is  satisfied,  as  regards 
a  aeposlt  of  money. 

^  A  charge  in  an  indictment  or  information  under  such  section, 
tnat  a  particular  person  deposited  in  a  specified  bank,  for  his 
credit,  a  check  on  another  bank  and  that  It  was  received  for 
the  bank  by  its  president,  naming  him,  and  accepted  on  deposit, 
satisfies  all  the  essentials  of  such  section  as  to  an  officer  of 
a  bank,  in  his  capacity  as  such  officer,  accepting  or  receiving 
money  on  deposit. 

3.  In  case  of  an  officer  of  a  bank  accepting  for  such  bank  money 
of  another  to  be,  and  which  is,  deposited  for  his  credit  to  be 
at  his  pleasure  drawn  on,  the  status  of  such  officer  as  regards 
sec.  4541,  Stats.  (1898),  is  thereby  fixed  regardless  of  whether 
the  depositor  owes  the  bank  on  paper,  due  to  and  which  does 
Vol.138— 33 
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mature  shortly  so  as  to  absorb  the  deposit,  in  part,  before  the 
bauk  is  forced  to  suspend. 

4.  in  case  of  a  person  depositing  money  in  a  bank  as  against  an 

existing  overdraft,  so  far  as  it  goes  in  discharge  of  such  in- 
debtedness, it  is  not  a  deposit  within  the  meaning  of  sec  4541, 
Stats.  (1898). 

5.  The  call  of  the  statute,  as  regards  the  act  constituting  a  crim- 

inal fraud,  is  a  deposit  such  as  will  create  a  credit;  the  rela- 
tion of  debtor  and  creditor  between  the  parties,  or  that  of 
bailor  and  bailee  or  that  of  principal  and  agent. 

6.  ]^vldence  of  the  reputation  of  a  person  as  regards  financial  stand- 

ing is  relevant. 

7.  Evidence  of  the  value  of  commercial  paper  based  wholly  on  ig- 

iiorance  of  the  witneas  as  to  whether  the  maker  possesses  any 
property  liable  to  execution,  is  not  relevant,  on  the  subject  of 
the  solvency  of  the  maker. 

8.  "When  the  existence  of  a  pt^rson,  a  personal  relation,  or  state 

of  things  is  once  established  by  proof,  the  law  presumes  that 
the  person,  personal  relation,  or  state  of  things  continues  to 
exist  as  before,  until  the  contrary  is  shown,  or  until  a  different 
piesumption  is  raised  from  the  nature  of  the  subject  in  ques- 
tion." 

9.  No  presumption  is  raised  in  the  manner  aforesaid  which  is  ma- 

terially retroactive. 

10.  Proof  of  insolvency  at  a  particular  time  does  not  create  a  pre- 

sumption that  the  same  condition  existed  at  any  considerable 
time  anterior  thereto,  nor  is  it  evidentiary  of  such  condition 
at  a  time  very  remote  from  that  to  which  the  evidence  is  di- 
rected. 

11.  Proof  that  a  person  was  insolvent  at  a  particular  time  by  means 

of  judgments  against  him  shown  at  such  time  to  be  uncollecti- 
ble, as  circumstantial  evidence  that  he  was  insolvent  six  months 
or  more  prior  thereto,  especially  in  case  of  his  having  shortly 
after  the  earlier  date  transferred  his  property  for  the  purpose 
of  securing  payment  of  his  obligations,  is  not  relevant. 
13.  Within  reasonable  limits  under  reasonable  circumstances  proof 
of  insolvency  of  a  person  at  a  particular  date  as  circumstan- 
tially bearing  on  like  insolvency  at  an  earlier  date,  is  relevant. 

13.  Whether  evidence  of  the  nature  mentioned  in  the  last  foregoing 

is  relevant  or  not,  raises,  primarily,  a  question  of  competency, 
in  which  field  the  decision  of  the  trial  court  should  not  be  dis- 
turbed on  appeal  unless  clearly  wrong. 

14.  In  the  situation  suggested  in  the  last  foregoing,  If  the  prior  date 

under  all  the  circumstances  is  too  remote  to  permit  of  the  cir- 
cumstance of  insolvency  at  the  later  date  having  reasonably 
any  evidentiary  significance,  it  is  irrelevant 
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15.  In  case  officers  of  a  bank  are  largely  indebted  thereto  and  pos- 

sess property  Interests  in  a  corporation  to  a  very  significant 
amount  as  compared  to  such  Indebtedness,  and  they  convey  such 
property  to  the  bank  on  account  of  such  indebtedness,  pursu- 
ant to  an  understanding  of  long  standing,  the  situation  before 
the  conveyance  should  be  regarded  substantially  the  same  as 
that  thereafter,  as  regards  the  mental  state  of  such  officers  re- 
specting the  condition  of  the  bank  as  to  solvency. 

16.  In  the  situation  in  the  last  foregoing  the  fact  that  some  of  the 

officers,  equally  interested  in  the  bank  and  the  outside  prop- 
erty mentioned,  are  not  debtors  of  the  bank  but  have,  neverthe- 
less, agreed  with  their  associates  to  join  in  conveying  such 
property  to  strengthen  it  as  to  paper  on  which  they  were  not 
liable,  creating  a  moral  obligation,  only,  to  so  join,  which  obliga- 
tion the  other  officers  have  good  reason  to  suppose  will  be,  and 
In  fact  is,  redeemed,  does  not  militate  against  the  outside  in- 
terest of  such  nondebtor  officers  being  considered  by  the  others, 
before  the  transfer,  on  the  question  of  whether  the  bank  is 
solvent. 

17.  The  words  "unsafe  or  insolvent"  in  sec.  4641,  Stats.  (1898),  are 

used  therein  as  legal  equivalents. 

18.  The  term  '^unsafe  or  insolvent"  as  used  in  sec.  4541,  Stats.  (1898), 

does  not  mean  insolvent  in  the  limited  sense  of  inability  to  pay 
indebtedness  in  the  ordinary  course  of  business. 

19.  The  term  mentioned  means  insolvent  in  the  broad  general  sense 

of  a  deficiency  of  one's  assets  in  realizable  cash  available  within 
a  reasonable  time,  treated  as  an  ordinarily  prudent  person 
would  generally  conduct  his  business  under  the  same  or  similar 
circumstances,  to  pay  his  liabilities. 

20.  A  bank  is  unsafe  or  insolvent  within  the  meaning  of  the  statute 

when  the  cash  value  of  its  assets,  realizable  in  a  reasonable 
time,  in  case  of  liquidation  by  its  proprietors  as  ordinarily 
prudent  persons  would  ordinarily  close  up  their  business,  if  not 
equal  to  its  liabilities,  exclusive  of  stock  liabilities. 
[Syllabus  by  Mabbhall,  J.] 

Ereob  to  review  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O'Neiix,  Circuit  Judge.    Reversed. 

Writ  of  error  to  review  a  conviction  for  the  oflFense  of  re- 
ceiving money  into  a  bank  for  the  credit  of  a  depositor  with 
knowledge,  or  good  reason  to  know,  that  the  bank  was  unsafe 
or  insolvent,  contrary  to  sec  4541,  Stats.  (1898). 

The  accused,  during  the  time  stated  in  the  indictment,  was 
president  of  the  Security  Savings  Bank,  a  duly  organized 
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banking  corporation  under  the  laws  of  this  state,  located  at 
Ashland,  Wisconsin. 

The  indictment  contained  three  counts,  each  for  a  violation 
of  sec.  4641,  aforesaid.  The  first  was  for  receiving  into  the 
bank  January  29,  1904,  of  A.  L.  Goodman,  $126  in  lawful 
money  for  his  credit  The  second  was  for  so  receiving  Feb- 
ruary 2,  1904,  a  check  for  $1,000  of  that  value  for  credit  of 
A.  Donald.  The  third  was  for  so  receiving  February  8,  1904, 
money  and  bank  checks  of  the  value  of  $59.65  from  W.  T. 
Briggs  for  his  credit. 

As  to  each  alleged  violation  of  law  it  was  charged  the  ac- 
cused received  the  deposit  as  president  of  the  bank,  knowing, 
or  having  good  reason  to  know,  that  the  bank  was  unsafe  and 
insolvent. 

The  case  was  duly  tried  on  a  plea  of  not  guilty.  Ques- 
tions discussed  in  the  opinion  were  in  due  form  saved  for 
review. 

The  bank  was  duly  incorporated  September  10,  1903,  as 
successor  to  a  banking  business  previously  conducted  by  a 
partnership  composed  of  the  accused,  his  brother,  E.  H.  EUis, 
and  his  sisters,  Danielia  Loranger  and  Augusta  Kennedy. 
Prior  to  such  date  the  capital  was  $20,000  and  business  was 
dominated  by  the  accused,  he  being  supposed  by  the  public  to 
be  substantially  the  sole  owner.  In  the  new  organization  the 
four  persons  named  took  the  stock  in  equal  proportions,  ex- 
cept one  share  taken  by  Ellis  Kennedy,  son  of  Augusta  Ken- 
nedy. 

The  stock  was  fixed  at  $50,000.  The  corporation  started 
business  with  a  duly  approved  paid-up  capital  of  that  amount. 
All  assets  of  the  private  bank  were  turned  over  to  the  new 
organization  and  it  assumed  the  liabilities.  From  the  time 
of  the  new  organization  to  the  time  it  closed  February  13, 
1904,  by  reason  of  general  disturbed  financial  conditions, 
some  special  local  disturbances,  and  other  causes,  patrons  of 
the  bank  withdrew  credits  to  the  extent  of  about  one  third,  the 
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deposits  being  reduced  from  $162,560.97  tx)  $107,000  or 
thereabouts.  Prior  to  the  day  named  the  proprietors  partially 
arranged  to  borrow  on  assets  of  the  bank  $35,000,  thinking 
that  amount  would  tide  over  the  difficulties,  but  before  con- 
cluding to  secure  the  money  a  consultation  was  had  with  the 
bank  examiner,  who,  after  an  examination  of  the  affairs  of  the 
bank,  approved  of  its  continuing,  if,  in  the  judgment  of  the 
proprietors,  the  $35,000  would  so  strengthen  the  reserves  as  to 
provide  against  a  continuation  of  the  reduction  of  deposits. 
Not  feeling  certain  in  that  respect,  the  proprietors  concluded 
to  go  into  liquidation  and  the  bank  was  closed  accordingly, 
control  of  it  being  turned  over  to  the  bank  examiner.  At  such 
time  the  amount  of  assets  was  $231,006.05  and  liabilities 
other  than  to  stockholders  $108,270.46.  The  assets  of  the 
bank  on  February  3,  1904,  and  for  a  considerable  period 
prior  thereto,  consisted  of  commercial  paper  around  $75,000 
in  amount,  which  depended,  for  its  value,  in  the  main,  upon 
responsibility  of  the  accused,  E.  H.  Ellis,  and  Ellis  S.  Ken- 
nedy, real-estate  mortgage  security  as  to  Kennedy's  indebted- 
ness, and  a  moral  obligation  hereafter  explained  as  to  some 
indebtedness  of  Gteorge  0.  Loranger.  Of  this  paper  $6,300 
was  the  obligation  of  George  0.  Loranger,  on  which  the  ac- 
cused was  liable  as  an  indorser,  $1,100  was  paper  of  one  Hol- 
brook,  son-in-law  of  the  latter,  and  $12,500  of  E.  S.  Kennedy, 
son  of  Augusta  Kennedy.  On  such  day  the  stockholders  of  the 
bank  were  proprietors  of  the  stock  of  the  Bay  City  Land  Com- 
pany in  the  same  proportion  as  they  were  of  the  stock  of  the 
bank.  Danielia  Loranger,  one  of  sudi  stockholders,  had  ver- 
bally promised  to  convey  her  interest  in  the  land  company  to 
the  bank  to  care  for  the  indebtedness  of  her  husband  to  the 
bank  and  the  indebtedness  of  Holbrook,  and  all  the  stock- 
holders of  such  company  imderstood  from  the  time  of  the  or- 
ganization of  the  bank  that  the  company's  property  should  be 
devoted  to  the  interests  of  the  bank.  The  value  of  the  obliga- 
tions of  Mr.  Loranger,  the  Ellises,  and  E.  S.  Kennedy  on  such 
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day  depended,  in  the  main,  except  as  to  the  real-estate  security 
mentioned,  upon  the  responsibility  of  the  stockholders  in  the 
land  company  and  the  moral  obligations  of  Mrs.  Loranger  and 
Mrs.  Kennedy  to  devote  their  interests  in  such  company  to 
those  of  the  bank.  Pursuant  to  sudi  obligation  the  land  com- 
pany's assets,  consisting  of  real  estate  of  the  assessed  valuation 
of  about  $72,000,  V7ere  conveyed  to  the  bank.  It  had  all  such 
property  at  the  later  date  when  the  bank  was  taken  possession 
of  by  the  bank  examiner. 

The  evidence  established  all  the  matters  aforesaid  without 
dispute  and  further  so  established  that  the  business  of  the 
bank  was  conducted  without  any  refusal  to  pay  any  legitimate 
demand  upon  it  up  to  the  time  it  closed  as  aforesaid  without 
supposing  liquidation  would  be  necessary,  up  to  the  time  of 
the  conference  with  the  bank  examiner  aforesaid.  There  was 
further  undisputed  evidence  that  the  value  of  the  assets  of  the 
bank  on  the  day  of  the  closing  and  on  and  after  February  3 
and  4,  1904,  was  somewhere  around  $160,000,  as  the  same 
was  reasonably  viewed  at  the  time,  and  that  such  value  existed 
on  the  29th  day  of  January,  1904,  and  thereafter  up  to  and 
inclusive  of  February  2,  1904,  contingent  upon  the  responsi- 
bility of  the  stockholders  of  the  land  company  being  such,  by 
reason  of  their  ownership  of  the  stock  of  such  company,  as  to 
render  their  obligations  to  the  bank  substantially  as  good  be- 
fore the  assets  of  the  land  company  were  turned  over  to  the 
bank  as  thereafter.  The  evidence  was  further  undisputed 
that,  viewing  the  assets  of  the  bank  during  the  period  from 
January  29,  1904,  to  and  inclusive  of  February  13,  1904,  ex- 
clusive of  the  land  company's  property  and  the  obligations  on 
account  of  which  the  same  was  turned  over  to  the  bank,  they 
were  of  the  value  of  at  least  about  $188,000,  or  enough  to 
cover  the  liabilities  into  about  $20,000,  and  that,  taking  the 
property  of  the  land  company  at  the  value  placed  thereon  by 
the  witnesses,  or  taking  the  value  of  the  paper,  on  account  of 
which  such  property  was  turned  over  to  the  bank,  at  substan- 
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tially  equal  to  the  value  of  such  property  as  so  placed,  there 
was  a  surplus  of  assets  over  liabilities,  at  each  of  the  times 
material  under  the  information,  of  somewhere  around 
$50,000. 

There  was  no  evidence  indicating  that,  on  either  of  such 
dates,  the  proprietors  of  the  bank  contemplated  going  into 
liquidation,  or  had  any  thought  other  than  that  the  bank  would 
remain  indefinitely  in  business.  There  was  evidence  that  at 
the  time  the  bank  was  examined  by  the  bank  examiner,  just 
previous  to  his  taking  possession,  he  was  of  the  opinion  there 
were  assets  sufficient  to  pay  the  liabilities,  especially,  except 
stock  liabilities,  and  that  he  was  of  the  opinion,  when  the  bank 
closed,  the  proprietors  did  not  believe  but  that  there  were 
assets  sufficent  to  pay  out,  in  money,  all  liabilities  to  de- 
positors. 

There  was  evidence  to  the  effect  that,  when  the  deposit  was 
made,  mentioned  in  the  first  count  of  the  indictment,  the 
same  was  placed  to  the  credit  of  the  depositor,  who  at  that 
time  owed  the  bank  a  considerable  amount,  but  that  none  of  it 
was  then  due.  The  evidence  as  to  the  deposit  mentioned  in 
the  second  count  was  to  the  effect  that  it  was  treated  as  cash, 
the  amount  the  check  called  for  being  placed  to  the  depositor's 
credit,  and  that  the  check  was  afterwards  paid  to  the  bank. 

There  was  evidence  to  the  effect  that  for  a  considerable  time 
before  the  occurrence  mentioned  in  the  indictment,  and  up  to 
the  time  the  bank  closed,  the  law  was  not  complied  with  as  to 
reserves;  also  evidence  that  some  overdrafts  were  allowed, 
there  being-  sudi  at  the  time  of  the  suspension  to  the  amount 
of  about  $4,000,  about  $900  of  which  was  against  responsible 
persons  other  than  the  proprietors  of  the  bank,  and  $1,700 
only  good,  so  far  as  the  responsibility  of  the  proprietors  of  the 
bank  would  make  it  so,  either  as  owners  of  the  property  of  the 
land  company  or  as  having  turned  such  property  over  to  the 
bank,  leaving  about  $1,600  of  overdrafts  of  no  value. 

There  was  other  evidence  as  to  want  of  good  judgment   in 
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the  conduct  of  the  bank,  and  evidence  that  after  the  proprie- 
tors had  turned  all  their  money  over  thereto,  as  they  did,  noth- 
ing could  be  collected  of  thenu 

The  cause  was  submitted  to  the  jury,  resulting  in  a  verdict 
of  guilty  on  the  first  and  second  counts  and  not  guilty  on  the 
third.  The  various  exceptions  saved  upon  the  trial  will  be 
mentioned  in  their  order  of  importance  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Sanborn, 
Lamoreux  &  Pray,  and  oral  argument  by  A.  W.  Sanborn  and 
B.  W.  Jones. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  V.  T.  Pierrelee,  district  attorney  for  Ashland 
county,  and  M.  Barry,  assistant  to  district  attorney  for  Ash- 
land county,  and  oral  argument  by  Mr.  Pierrelee  and  Mr. 
Barry. 

Mabshall,  J.  In  the  foregoing  statement  we  have  avoided 
going  into  details  or  dealing  much  with  figures,  except  in  the 
way  of  generalizations.  There  is  such  a  r  ass  of  things  in  the 
record  that  any  attempt  to  state  it  in  detail  would  fail  of  ac- 
complishing any  valuable  purpose  and  probably  would  leave 
the  situation  more  or  less  involved  in  confusion. 

The  legal  questions  are  few  in  number  and  will  be  pre- 
sented in  their  logical  order. 

The  fact  that  the  deposit  relied  upon  in  the  second  count  in 
the  indictment  was  a  check  does  not  militate  against  its  satis- 
fying the  call  of  sec.  4541,  Stats.  (1898),  for  a  deposit  of 
money.  True,  the  check,  as  it  went  over  the  counter,  was  not 
money,  but  it  was  treated  as  such  between  the  bank  and  its 
customer.  It  was  taken  as  the  equivalent  of  money  at  the  face 
value.  The  money  equivalent  was  placed  to  the  credit  of  the 
depositor  the  same,  in  all  respects,  as  if  legal  tender  money 
had  been  passed  over  the  counter.  The  relation  of  debtor  and 
creditor,  as  between  the  bank  and  the  depositor,  with  the 
characterization  of  liability  on  the  one  side  and  expectancy  on 
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the  other  as  to  pajment  on  demand  at  any  time  during  bank- 
ing hours,  was  created.  In  short,  the  transaction,  in  practical 
effect,  was  the  same  as  if  the  bank  had  passed  to  its  customer 
$1,000  for  the  check  and  he  had  immediately  passed  the  same 
back  for  deposit  and  received  credit  therefor. 

The  foregoing,  in  the  opinion  of  the  court,  is  in  harmony 
with — and  really  required  by  the  rule  of  stare  decisis  on  ac- 
count oi— State  v.  Shave,  96  Wis.  1,  70  N.  W.'  312.  We  can- 
not appreciate  that  there  is  any  difference  between  passing  a 
certificate  of  deposit  on  a  bank  over  its  counter  for  credit  or  a 
renewal,  the  presumption  being  that  money  equivalent  for 
such  certificate  is  on  hand  to  be  passed  out  in  exchange  for  the 
paper  if  desired,  and  passing  over  the  counter  a  certificate  of 
deposit  or  check  or  bill  of  exchange  on  another  bank,  which 
is  taken  as  so  much  money  in  the  ordinary  course  of  business, 
the  money  itself  being,  presumably,  present  to  be  transmitted, 
if  desired,  in  exchange  for  the  paper.  To  say  there  is  a  differ- 
ence in  the  two  situations  would,  in  our  opinion,  be  trifling 
with  the  statute. 

It  is  confessed  that  the  indictment,  in  substance  and  prac- 
tical effect,  is  the  same  as  in  State  v.  Shove,  supra,  but  insisted 
that,  as  no  point  was  made  on  the  sufficiency  of  the  charge  in 
such  case,  the  way  is  dear  for  a  challenge  in  that  regard  now. 
Granted,  for  the  purpose  of  the  discussion.  The  following 
defects  are  now  suggested:  (a)  It  does  not  appear  from  the 
chai^  that  the  bank  became  the  debtor  of  the  depositor 
named  in  the  first  count  (b)  It  does  not  appear  that  the 
deposit  consisted  of  money,  (c)  It  does  not  appear  that  Ellis 
received  the  deposit  for  the  bank. 

The  requisite  of  the  statute  as  to  (a)  and  (b),  so  far  as  is 
necessary  to  this  case,  is  acceptance  or  reception  on  deposit  of 
money  tendered  for  that  purpose  by  a  customer.  That  is 
plainly  charged  in  the  first  count  in  the  language  of  the  stat- 
ute, and  is  likewise  so  charged  in  the  second,  in  the  light  of 
what  we  have  said  as  to  the  reception  of  the  check  as  money. 
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being  the  same  as  if  the  thing  passed  over  the  counter  had  beea 
money,  in  fact 

(c)  The  claim  that  the  indictment  does  not  show  that  tho 
accused  acted,  in  receiving  the  deposits,  for  the  bank,  seems 
to  be  without  merit  After  charging  receipt  of  money  on 
deposit,  in  the  one  case,  and  the  check  in  the  other,  the  lan- 
guage of  the  indictment,  as  to  each,  is,  substantially,  that  tho 
accused  was,  at  the  time  of  receiving  the  deposit^  the  president 
of  the  bank  and  the  money  was  accepted  and  received  into  the 
bank  on  deposit  What  more  is  needed  I  We  cannot  discover 
anything  wanting. 

The  fact  that  the  customer  mentioned  in  the  first  count  was 
indebted  to  the  bank  at  the  time  he  made  his  deposit,  espe- 
cially, since  the  indebtedness  was  not  presently  due,  does  not 
militate  against  the  receipt  of  the  money  satisfying  the  stat- 
ute as  to  that  element  The  credit  created  by  the  deposit  was 
at  the  customer's  disposal  immediately  upon  its  creation.  The 
status  of  the  accused  was  fixed,  as  regards  guilt  under  the  stat- 
ute, the  instant  the  deposit  was  accepted  as  creating  a  credit, 
liable  to  be  called  for  at  once,  and  was  not  subject  to  change 
by  maturity  of  the  depositor's  indebtedness  thereafter,  before 
the  bank  closed,  so  as  to  absorb  a  part  or  the  whole  of  it  Had 
the  deposit  been  made  on  account  of  the  indebtedness  about  to 
mature,  and  to  be  applied  thereon,  or  made  on  account  of  an 
overdraft,  so  as  to  operate  to  discharge  the  depositor's  in- 
debtedness to  the  bank,  the  case  would  be  far  diflFerent  True,, 
it  would  be  absurd  to  hold  that  a  deposit,  in  form,  which,  in 
practical  eflFect,  is  only  payment  of  an  indebtedness  on  an  over- 
drawn account,  would  satisfy  the  statutory  call  for  a  deposit 
of  money  or  other  thing  used  as  money  and  subject  to  be  re- 
called in  money.  Such  call  contemplates  a  deposit  such  as 
will  create  the  relation  of  debtor  and  creditor  between  the 
parties,  or  bailor  and  bailee,  or  the  relation  of  principal  and 
agent,  the  former  only  being  material  to  this  case. 

A  witness  who,  upon  the  voir  dire,  was  supposed  to  have 
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shown  special  kliowledge  of  the  diaracter  of  commercial  paper 
made  by  parties  in  the  city  of  Ashland  and  its  vicinity,  was 
permitted  to  give  his  opinion,  generally,  of  the  value  of 
specific  pieces  of  paper  mentioned  to  him,  about  the  time  of 
the  occurrences,  material  to  the  case.  He  was  not  asked  as  ta 
whether  he  knew  the  reputation  of  the  maker  or  indorser  of 
the  paper  as  to  solvency,  but  as  to  the  value  of  the  paper  as  a 
commodity  in  the  community,  from  the  standpoint  of  whether 
the  parties  named,  to  the  knowledge  of  the  witness,  had  any 
property  out  of  whidi  the  same  could  be  collected.  He  stated,, 
definitely,  that  his  testimony  was  based,  not  on  knowledge  of 
whether  the  parties  possessed  property  or  not,  but  oil  igno- 
rance of  whether  they  had  any.  The  motion  made  to  strike 
out  such  testimony  should  have  been  granted.  True,  if  the  wit- 
ness had  shown,  with  any  degree  of  fairness,  on  the  voir  dire, 
that  he  knew  the  reputation  of  the  makers  of  the  paper  for 
solvency,  he  might  have  been  permitted  to  testify  to  such  repu- 
tation. True,  evidence  of  the  general  reputation  of  a  person 
for  financial  responsibility  is  relevant  on  the  question  of  his 
solvency.  That  does  not  seem  to  have  been  directly  passed 
upon  by  this  court,  but  it  has  by  many,  and  may  be  said  to  be- 
entirely  settled,  though  not  by  universal  authority.  We  will 
not  go  into  the  subject  at  length  but  state,  with  approval,  that 
the  rule  is  as  indicated.  The  following  are  a  sample  of  a  mul- 
titude of  judicial  authorities  on  the  subject:  Hahn  v.  Penr 
ney,  60  Minn.  487,  490,  62  N.  W.  1129;  West  v.  St  Paul: 
Nat.  Bank,  54  Minn.  466,  66  K  W.  64;  Angell  v.  Roserv- 
bury,  12  Mich.  241 ;  Bank  of  Middlehury  v.  Rutland,  33  Vt 
414. 

The  evidence  discussed  was  not  of  the  character  of  opinion 
evidence  as  to  reputableness  for  solvency.  True,  on  cross- 
examination  there  was  some  evidence  from  the  witness  that  he^ 
testified,  from  reputation,  as  to  the  financial  standing  of  one 
maker  of  a  note  brought  to  his  attention,  but,  in  general,  hi? 
evidence  was  confined  to  opinions  on  the  basis  before  indi 
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cated.  He  gave  no  evidence  that  he,  in  fact,  knew  whether  the 
debtor  had  property  or  not.  On  the  whole,  it  seems  that  the 
evidence  was  not  relevant  It  did  not  approach  near  enough 
to  the  real  point  at  issue  to  have  suflScient  probative  force  to 
be  within  the  realms  of  competency.  Therefore,  in  the  opin- 
ion of  the  court,  it  should  have  been  stricken  out  as  indicated. 

Complaint  is  made  because  the  court  permitted  much  evi- 
dence as  regards  financial  condition  of  debtors  of  the  bank, 
particularly  the  proprietors,  long  after  the  suspension,  with- 
out direct  proof  that  the  same  condition  existed  at  the  time  of 
the  occurrences  charged  in  the  indictment  A  judgment 
against  the  accused  for  $32,526.33  in  favor  of  the  receiver  of 
the  bank,  rendered  some  six  months  after  the  suspension,  cov- 
ering substantially  all  the  liabilities  of  the  accused  to  the  bank, 
was  received.  Similar  proof  was  made  as  to  other  debts  to  the 
bank  in  connection  with  evidence  of  unsuccessful  efforts  to 
collect  on  the  judgments.  Much  of  this  evidence,  so  far  as  di- 
rect effect  was  concerned,  related  to  the  condition  of  things 
from  six  months  to  some  over  a  year  after  the  deposits  were 
alleged  to  have  been  wrongfully  received. 

It  is  an  elementary  principle  of  evidence  that,  as  a  general 
rule,  presumptions  do  not  run  backward;  that  while  "when 
the  existence  of  a  person,  a  personal  relation,  or  state  of 
things  is  once  established  by  proof,  the  law  presumes  that  the 
person,  personal  relation,  or  state  of  things  continues  to  exist 
as  before,  until  the  contrary  is  shown,  or  until  a  different  pre- 
sumption is  raised  from  the  nature  of  the  subject  in  question" 
(State  ex  rel.  Milwaukee  Med.  Coll.  v.  Chittenden,  127  Wis. 
468,  107  N.  W.  500;  1  Greenl.  Ev.  §  41),— there  is  no  retro- 
active evidentiary  inference,  especially  reaching  backward, 
materially.  So,  proof  of  insanity  or  insolvency  at  a  particu- 
lar time,  is  not  competent  to  prove,  on  the  principle  of  natu- 
ral and  probable  relation,  the  same  condition  a  considerable 
period  prior  thereto.  But  the  question  of  whether  a  circum- 
stance is  of  sufficient  probative  force  to  have  the  dignity  of  a 
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legal  presumption  of  fact,  establishing  the  matter  in  contro- 
versy, prima  facie,  as  in  case  of  the  rule  stated,  is  one  thing, 
and  fhat  of  whether  it  is  so  utterly  void  of  probative  power 
as  to  be  outside  the  realms  of  competency  and  so  irrelevant, 
is  quite  another. 

It  must  be  conceded  that,  while  evidence  of  the  character 
of  that  in  question  might  not  establish  a  condition  whidi 
would  raise  a  legal  presumption  running  backward,  if  the 
condition  were  not  too  remote  it  would  not  be  entirely  with- 
out evidentiary  consequence.  Such  consequence  might  be  con- 
siderable imder  some  circumstances.  For  instance,  in  case  of 
proof  of  entire  want  of  assets  to  meet  liabilities  a  few  days 
after  the  particular  time  vital  to  a  controversy.  It  would, 
necessarily,  diminish  in  weight,  according  to  remoteness,  and 
eventually  become  so  shadowy  as  to  pass  into  the  realms  of 
conjecture,  and  so  outside  the  field  of  competency,  thereby  be- 
coming wholly  irrelevant.  Within  a  considerable  field,  the 
primary  question,  as  to  admissibility,  would  be  one  of  com- 
petency, in  which  field,  as  in  all  others  where  the  trial  court  ' 
is  required  to  determine  matters  of  fact,  there  is  a  broad  range 
for  the  exercise  of  judgment^  in  which  the  trial  court  is  quite 
supreme,  so  much  so,  that  its  rulings  should  not  be  disturbed 
imless  dearly  wrong.  Emery  v.  State,  101  Wis.  627,  648, 
78  K  W.  145;  Johnson  v.  State,  129  Wis.  146,  152,  108  N. 
W.  55. 

It  is  the  opinion  of  the  court  that  considerable  of  the  evi- 
dence objected  to  was  improperly  received  under  the  princi- 
ples suggested;  particularly,  judgments  against  persons  who, 
before  the  suspension,  divested  themselves  of  all  of  their  prop- 
erty, by  turning  it  over  to  the  bank  on  accoimt  of  the  very  in- 
debtedness represented  by  the  judgments  subsequently  ren- 
dered, and,  fxirther,  in  view  of  the  failure  of  counsel  to  make 
good  the  pledge  given  to  the  court  at  the  time  the  evidence 
was  received,  that  evidence  would  be  oflFered  that  there  had 
not  been  any  substantial  change  in  the  financial  condition  of 
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the  persons,  to  whose  status  the  remote  evidence  related,  from 
the  time  of  the  occurrences  charged  in  the  indictment  down  to 
the  time  of  the  remote  condition  proved,  or  attempted  to  be 
proved.  These  general  observations  are  all  that  seems  neces- 
sary on  this  branch  of  the  case. 

The  trial  court  gave  instructions  excepted  to,  and  refused 
to  give  instructions  requested,  upon  the  theory  that,  the  value 
^f  the  property  of  the  land  company  turned  over  to  the  bank, 
on  account  of  liabilities  of  the  stockholders,  in  the  main,  Feb- 
ruary 3,  1904,  could  not  be  considered  on  the  question  of 
whether  the  bank  was  unsafe  or  insolvent  to  the  knowledge, 
or  with  good  reason  for  knowledge,  on  the  part  of  the  accused, 
at  any  time  prior  to  such  date,  but  could  be  from  and  there- 
after. That^  it  seems,  was  manifestly  wrong,  and  a  wrong 
which,  quite  likely,  was  fatal  to  the  accused,  as  to  the  first  and 
second  counts,  inasmuch  as,  while  the  accused  was  acquitted 
as  to  the  circumstance  that  happened  a  few  days  after  the  land 
company's  property  was  turned  over  to  the  bank,  he  was  con- 
victed as  to  that  which  happened  the  day  before  and  the  one 
which  happened  five  days  before. 

It  seems  that^  aside  from  the  interest  which  Mrs.  Loranger 
and  Mrs.  Kennedy  had  in  the  land  company,  audi  com- 
pany's properly,  from  a  legal  standpoint^  was  behind  the  li- 
ability of  the  debtor  stockholders  of  the  bank,  substantially 
the  same  on  the  29th  day  of  January,  1904,  as  on  the  subse- 
quent dates  material  to  the  case.  Since  there  was  an  under- 
standing prior  to  the  29th,  to  which  Mrs.  Loranger  and  Mrs. 
Kennedy  were  parties,  that  all  the  land  company's  property 
should  be  turned  over  to  the  bank  on  account  of  the  liabilities 
of  the  stockholders  thereto  to  strengthen  its  resources,  and 
particularly  as  the  accused  had,  as  it  seems,  sufficient  influ- 
ence with  his  associates  to  secure  their  co-operation  as  to  any- 
thing he  desired  done  to  strengthen  the  bank, — ^he  had  sub- 
stantially the  same  reason  on  January  29  to  consider  the 
value  of  the  land  company  property  with  reference  to  the 
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solvency  of  the  bank,  as  at  any  later  time.  In  the  light  of  the 
result  of  the  trial  as  to  the  third  count  in  the  indictment,  it 
seems  reasonably  certain  that  had  the  case  been  presented  to 
the  jury  in  this  way,  thiere  would  have  been  a  verdict  of  not 
.guilty  on  all  the  charges.  There  can  hardly  be  any  mistake 
about  that  in  view  of  the  undisputed  evidence  that,  consider- 
ing the  land  company  property,  the  cash  value  of  the  bank 
assets,  at  the  times  in  question,  as  the  accused  had  a  right  to 
view  them,  exceeded  the  liabilities  to  depositors  by  about 
forty  per  cent. 

On  the  question  of  whether  there  was  the  excess  stated,  we 
liave  little  or  no  doubt.  We  have  checked  over  carefully  the 
claim  in  that  regard  by  counsel  for  the  accused,  and  find  it 
substantially  correct.  There  is  no  substantial  claim  to  the 
contrary  in  the  brief  of  counsel  for  defendant  in  error.  On 
the  oral  argument  counsel  were  pointedly  challenged  in  re- 
spect thereto  several  times  from  the  bench,  and,  while  they 
did  not  concede  there  was  such  excess,  their  attitude  was  such 
as  to  suggest,  very  strongly,  that  they  were  not  prepared  to 
more  than  deny  that  there  were  assets  of  a  convertible  charac- 
ter suflScient  to  enable  the  bank  to  meet  its  liabilities  in  the 
•ordinary  course  of  business,  or  enough  to  pay  anywhere  near 
all  the  debts,  as  it  turned  out. 

The  latter  condition  mentioned  is  not  very  persuasive  as  to 
the  condition  of  mind  of  the  accused,  or  the  knowledge  he 
should  have  had  on  the  29th  day  of  January,  1904.  It  is  a 
matter  of  common  knowledge  that  assets  in  the  hands  of  a 
going  banking  concern  are  regarded  very  differently  from  the 
same  assets,  upon  the  bank  going  into  forced  liquidation.  The 
change  of  circumstances  is  quite  likely  to  depreciate  the  value 
of  the  securities  to  a  very  marked  degree. 

The  learned  trial  court  charged  the  jury,  over  and  over 
^ain,  that  whether  the  bank  was  insolvent  on  the  particular 
'days  material  to  the  ease,  turned  on  whether  it  had  sufficient 
Assets  to  meet  its  liabilities  in  the  ordinary  course  of  business, 
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and  whether  the  accused  at  such  time  had  good  reason  to  know 
the  hank  was  unsafe  or  insolvent,  was  whether  he  had  such 
reason  to  know  it  did  not  possess  suflScient  assets  to  pay  all  it& 
liabilities  as  they  matured  and  became  payable  in  the  ordi- 
nary course  of  business.  On  the  other  hand  the  learned  court 
refused  to  instruct  the  jury  that  the  statutory  test  was- 
whether  the  fair  value  of  the  assets  on  the  particular  days 
named  was  sufficient  to  cover  the  liabilities,  exclusive  of  lia* 
bilities  to  stockholders. 

In  view  of  the  situation  that,  according  to  the  undisputed 
proof,  there  was  an  excess  of  assets  over  liabilities,  within  the^ 
rule  requested  to  be  given  to  the  jury,  the  error  in  refusing 
such  request,  if  there  were  error  in  that  regard,  was  prejudi- 
cial in  the  highest  degree,  since  such  request,  in  view  of  the 
evidence,  was,  in  effect,  one  to  render  a  verdict  in  favor  of  the 
accused. 

There  is  no  question  but  that  insolvency,  as  the  subject  is^ 
dealt  with  under  the  insolvent  and  bankrupt  laws,  regarding 
a  condition  where,  by  the  theory  of  such  laws,  the  person  or 
concern  should  suspend  and  take  such  measures  or  submit  to- 
such,  for  the  protection  of  creditors,  as  to  insure  equality  of 
treatment,  is  as  the  court  instructed  the  jury.  That  is  the 
limited,  not  the  common,  popular,  or  general  meaning  of  the 
term.  The  latter  suggests,  merely,  a  substantial  deficiency  of 
assets  to  cover  liabilities.  In  a  multitude  of  authorities  in- 
volving administration  of  bankrupt  and  insolvent  laws  and 
situations  properly  classible  therewith,  authorities  mainly  re- 
lied upon  by  the  prosecution,  insolvency  is  viewed  in  the  lim- 
ited sense,  while  the  general  sense  is  universally  conceded  to 
be  as  indicated.  So  it  vnll  be  seen  that  a  bank  may  be  in- 
solvent in  the  limited  sense  and  clearly  not  in  the  broad  gen- 
eral sense. 

Must  the  limited  meaning  be  given  to  the  term  "imsaf  e  or 
insolvent"  as  used  in  the  statute  ?  Is  it  true  that,  under  all 
circumstances,  the  proprietors  of  a  bank,  though  believing 
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they  liave  an  abundance  of  assets  to  pay  out  withiii  a  reason- 
able time  all  liabilities  to  depositors,  must  close  the  doors  and 
go  into  liquidation  whenever  they  have  good  reascm  to  know 
they  will,  or  probably  may,  not  be  able  to  pay  all  demands 
uipon.  the  bank  in  the  usual  course  of  business,  and  that  every 
moment  of  time  they  keep  open  for  business  thereafter  they 
are  criminals  before  the  law  and  liable  to  be  prosecuted  and 
punish^  by  long  terms  of  confinement  in  the  state  prison  ? 
If  such  is  the  law,  the  banking  business  is  exceedingly  unat- 
tractive and  the  more  conscientious  the  banker  is,  the  less  at- 
tractive it  is. 

It  must  be  seen,  at  onoe,  that  tlie  statute  is  <^en  to  con- 
struction. The  words  used  have  the  two  well  known  and 
widely  different  meanings.  By  the  familiar  rule  that,  in 
general,  the  common,  ordinary  meaning  of  words  in  a  law  is 
to  be  taken  as  the  one  intended  by  the  legislature,  we  must 
discover  some  ^cient  reason  for  holding  that  it  did  not  have 
in  mind,  in  enacting  the  law  in  question,  the  ooe  which  the 
learned  trial  court  rejected. 

While  it  is  reasoned  by  some  courts  that  the  mischiefs  to  be 
guarded  against  by  such  legislation  suggest  the  limited  mean- 
ing as  intended,  such  reasoning  is  not  satisfactory  and  is  not 
in  accord  with  the  reasoning  of  other  just  as  respectable  courts 
holding  to  the  contrary  view. 

There  is  no  more  legitimate  business  than  that  of  banking. 
There  are  laws  for  the  promotion  of  it,  beneficial  to  those  en- 
gaged therein  and  their  patrons,  in  every  civilized  nation  on 
earth.  Our  laws  contemplate  that  all  but  a  small  proportion 
of  the  deposits  in  a  state  bank  and  all  of  its  capital  stock  may 
be  loaned  for  considerable  periods  of  time  and  quite  a  propor^ 
tion  on  real-estate  security.  It  is  permitted  to  put  twenty- 
five  per  cent,  of  its  capital  and  surplus  into  banking  house  and 
fixtures.  It  is  permitted  to  loan  fifty  per  cent  of  capital,  sur- 
plus and  deposits  upon  real-estate  security,  and  without  limit 
in  this  and  adjoining  states  when  authorized  by  a  resolution 
Vol.  188  —  34 
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of  two  thirds  of  the  board  of  directors.  There  is  a  legal  limit 
upon  the  amoimt  tihat  may  be  loaned  directly  to  one  person, 
but  there  is  no  limit  whatever  as  to  indirect  loans,  and  no 
limit  as  to  loaning  on  approved  security  to  a  single  borrower, 
short  of  the  whole  capital  stock  and  surplus,  in  case  of  two 
thirds  of  the  directors  consenting  thereto  by  a  duly  recorded 
vote.  There  is  no  limit  as  to  time  upon  which  loans  may  be 
made.  Notwithstanding  this  broAd  discretion  the  law  only 
requires  a  reserve  on  hand  in  cash,  either  in  bank  or  available 
in  correspondent  reserve  banks,  of  fifteen  per  cent  of  the  de- 
posits. 

In  the  situation  indicated,  would  it  be  reasonable  to  sup- 
pose that  a  bank  must,  at  all  events,  be  prepared  to  pay  every 
one  who  calls  his  credit  in  the  usual  course  of  business  under 
peril  of  the  severe  pimishment  provided  in  sec  4541,  Stats. 
(1898)  ?  Must  persons  engaged  in  such  business,  while  not 
going  outside  the  permitted  methods  with  bad  intent^  upon 
every  occasion  of  their  competency  to  pay  in  the  usual  course 
of  business  being  challenged,  regardless  of  competency  to  pay 
ultimately,  be  conscious  of  drifting  within  the  shades  of 
prison  walls;  into  realms  of  everlasting  disgrace  for  them- 
selves and  their  families  ?  The  very  picture,  not  at  all  over- 
drawn it  is  thought,  suggests,  most  forcibly,  that  such  a  mean- 
ing as  the  learned  trial  court  attributed  to  the  statute  would 
lead  to  the  most  absurd  results.  That  of  itself  would  require 
rejection  of  such  meaning,  there  being  another  perfectly  rea- 
sonable, and  a  fairly,  at  least,  appropriate  one. 

The  reason  for  not  adopting  the  drastic  meaning  attributed 
to  the  statute  by  the  trial  judge,  suggested  from  the  viewpoint 
of  the  banker,  is  reinforced  by  one  quite  as  persuasive  from 
the  point  of  view  of  patrons  of  a  bank.  It  is  a  matter  of  com- 
mon knowledge  that  liquidation  of  a  bank  in  insolvency  pro- 
ceedings is  inevitably  attended  with  great  losses  which  com- 
monly fall  on  the  depositors.  So  when  a  banker  stands  face 
to  face  with  a  condition  of  probable  inability,  merely  to  pay 
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all  liabilities  "in  the  ordinary  course  of  business,'^  he  knows 
that  to  go  into  liquidation,  unless  that  is  absolutely  necessary, 
is  inviting  disaster  for  the  depositor  often  in  far  greater  meas- 
ure than  to  persist  in  going  on.  Premature  suspension  or  un- 
necessary suspension  often  is  the  very  v^orst  thing  that  could 
happen  to  the  persons  the  statute  is  designed  to  protect.  In 
that  situation,  if  the  statute  were  construed  as  tiie  counsel  for 
defendant  in  error  contend  it  should  be,  the  fabled  position  of 
most  unfortunate  danger  would  be  quite  real,  the  banker  while 
bending  all  his  energies  to  perform  his  duty  of  avoiding 
danger  on  the  one  side  would  be  quite  likely  to  fall  into  a  still 
greater  daiiger  on  the  other.  Avoiding  Scylla,  he  would  fall 
into  Chaiybdis. 

Looking  to  our  own  decisions  we  find  that  the  precise  ques- 
tion under  discussion  has  not  been  heretofore  treated.  Our 
attention  is  called  to  Baker  v.  State,  54  Wis.  368;  12  K  W. 
12 ;  In  re  Koetting,  90  Wis.  166,  62  N.  W.  622 ;  State  v. 
Shove,  96  Wis.  1,  70  N.  W.  312,  but  in  neither  is  the  question 
discussed  or  helpfully  alluded  to,  much  less  decided.  The 
same  condition  exists  in  most  all  the  adjudications  elsewhere 
imder  similar  statutes.  The  secret  of  that,  doubtless,  is  that 
only  in  rare  instances  has  there  been  a  prosecution  of  this  sort 
unless  the  bank  was  so  hopelessly  insolvent  that  its  condition 
in  that  regard  satisfied  every  meaning  of  the  term  insolvency, 
beyond  question. 

In  State  v.  Cadwell,  79  Iowa,  432,  44  N.  W.  700,  the  bank- 
ruptcy rule  was  adopted,  citing  in  support  thereof  wholly  civil 
cases  where  such  rule  is  appropriate.  The  reasoning  in  the 
opinion  does  not  appeal  favorably  to  our  understanding.  It 
is  wholly  from  a  one-sided  point  of  view.  The  bank  there 
was  insolvent  under  any  rule  and  unquestionably  so.  Eefer- 
ence  is  made  to  a  federal  case,  without  stating  where  it  may 
be  foimd,  but  it  is  sufficiently  identified  to  point,  immistak- 
ably,  to  Dodge  v.  Mastin,  17  Fed.  660.  Turning  thereto  we 
find  it  held  that  a  bank  may  be  insolvent  in  the  limited  sense 
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the  term  is  used  in  bankruptcy  matters ;  it  may  even  be  forced 
to  close  its  doors  for  want  of  money  to  pay  all  calls  upon  it  in 
the  ordinary  course  of  business, — and  yet  not  be  insolvent 
•within  the  meaning  of  the  criminal  law.     It  was  said : 

"A  bank  is  solvent,  within  the  meaning  of  the  constitution 
and  the  statutes  we  are  considering,  when  it  possesses  suffi- 
cient of  assets  to  pay  within  a  reasonable  time  all  its  liabili- 
ties through  its  own  agencies.^^ 

The  Iowa  case  has  been  cited  with  a  measure  of  approval 
in  some  instances,  but  not  in  any  one  of  consequence  of  this 
sort,  so  far  as  we  are  able  to  discover.  It  must  be  conceded 
it  has  some  support  in  State  v.  Beach,  147  Ind.  74,  43  N.  E. 
949,  46  N.  E.  145;  Queenan  v.  Palmer,  117  lU.  619, 
7  K  E.  470,  613 ;  Meadowcroft  v.  People,  163  HI.  56,  45 
]Sr.  E.  303;  State  v.  Myers,  54  Kan.  206,  38  Pac.  296.  In 
a  pretty  full  review  of  authorities  in  an  article  in  37  Cent. 
Law  J.  147,  it  is  condemned,  authorities  being  cited  and  logic 
used  to  the  conclusion  that  a  bank  is  not  unsafe  or  insolvent, 
in  the  language  of  the  criminal  law,  if  its  property  is  worth 
more  than  all  its  liabilities,  even  though  it  be  in  such  condi- 
tion, at  the  time  of  receiving  a  deposit,  that  it  has  to  default 
soon  on  maturing  liabilities.  We  should  remark,  in  passing, 
that  the  author  took  note  of  the  fact  that  in  the  Iowa  case  the 
bank  was  hopelessly  insolvent  within  any  meaning  of  the 
term,  so  the  court  did  not  need  to  go  to  the  extent  it  did.  For 
that  reason,  we  may  well  ap^^rehend,  the  question  did  not  re- 
ceive the  attention,  at  the  hands  of  the  court,  it  otherwise 
would. 

We  will  close  this  opinion  without  any  extensive  review  of 
authorities.  We  venture  to  say  that,  in  all  situations  except 
in  respect  to  the  administration  of  bankruptcy  and  insolvency 
laws,  the  term  under  consideration  is  regarded  as  contemplat- 
ing insufficiency  of  assets,  in  money  value,  to  balance  liabili- 
ties, such  money  value  to  be  realized,  not  by  a  forced  and  in- 
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voluntary  sale,  but  by  handliiig  in  the  ordinary  way  an  ordi- 
narily prudent  man  would  generally  conduct  his  business  un- 
der the  same  or  similar  circumstances. 

The  following  are  examples  of  the  application  of  the  rule 
we  have  stated:  Hamilton  v.  Menominee  Falls  Q.  Co.  106 
Wis.  352,  81  N.  W.  876 ;  Marvin  v.  Anderson,  111  Wis.  387, 
87  :N\  W.  226 ;  Shaw  v.  GUheH,  111  Wis.  165,  86  N.  W.  188 ; 
Livingston  v.  Bank  of  New  York,  26  Barb.  304,  308 ;  Walk- 
enshaw  v.  Perzel,  32  How.  Pr.  233.  The  position  of  this 
court  on  the  general  question  is  well  summarized  in  the  sylla- 
bus to  Hamilton  v.  Menominee  Falls  Q.  Co.,  supra,  thus: 

"Insolvency,  in  such  connection,  does  not  mean  an  insuflS- 
ciency  of  quick  assets  to  pay  all  debts  at  once,  nor  inability  to 
meet  commercial  obligations  as  they  fall  due  in  the  course  of 
business,  but  that  the  property  of  the  corporation,  real  and 
personal,  estimated  at  a  fair  and  reasonable  valuation,  is  sub- 
stantially less  than  its  debts.''  • 

There  is  a  peculiarity  in  our  statute,  perhaps  distinguish- 
ing it  from  the  Iowa  statute  and  certainly  from  those  of  In- 
diana, Kansas,  Illinois,  and  many  other  states.  The  word 
"insolvent"  only  is  used  in  most  statutes,  while  that,  in  con- 
nection with  the  word  "unsafe,**  is  used  in  ours.  Not  in  the 
disjunctive,  as  said  in  In  re  Koetting,  90  Wis.  166,  62  N.  W. 
622,  to  suggest  separate  conditions  forming  bases  for  the  crim- 
inal liability,  but  as  "legal  equivalents,**  the  latter  word  to 
explain  and  emphasize  the  first.  That  fairly  indicates  that 
the  legislative  idea  was  something  more  than  insolvency  in 
the  limited  sense. 

An  examination  of  the  statutes  of  other  states  fails  to  dis- 
close any  similar  use  of  words  in  a  similar  statute,  except  in 
Minnesota.  Ch.  219,  Laws  of  Minn.  1895.  The  supreme 
court  of  that  state  in  State  v.  Clements,  82  Minn.  434,  85  N. 
W.  229,  in  defining  the  term,  rejected  the  idea  of  competency 
to  pay  liabilities  "in  the  ordinary  course  of  business/*  adopt- 
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ing  this,  by  way  of  approval  of  the  trial  court's  instruction 
on  the  subject: 

"If  the  assets  of  a  banking  firm  and  of  the  individual  mem- 
bers thereof  are  insufficient  in  value  to  pay  the  debts  of  such 
firm,  then  such  firm  is  insolvent.  A  bank  or  banking  firm  is 
solvent,  within  the  meaning  of  the  statute,  when  it  and  its 
several  members  possess  assets  of  sufficient  value  to  pay, 
within  a  reasonable  time,  all  its  liabilities  through  its  own 
agencies,  and  is  insolvent  when  it  and  its  individual  members 
do  not  possess  assets  of  such  value.*' 

We  approve  of  that,  substantially,  preferring,  however,  to 
express  it  in  this  way:  The  term  "imsafe  or  insolvent"  in 
sec.  4541,  Stats.  (1898),  has  regard  to  deficiency  of  assets, 
realizable  in  cash  value  within  a  reasonable  time,  treating 
them  as  an  ordinarily  prudent  person  would  ordinarily  con- 
duct his  business,  to  cover  liabilities  exclusive  of  stock  liabili- 
ties. A  bank  is  insolvent  when  the  fair  cash  value  of  its  as- 
sets, realizable  within  a  reasonable  time,  in  case  of  liquida- 
tion by  the  proprietors,  as  ordinarily  prudent  persons  would 
ordinarily  close  up  their  business,  is  equivalent  to  its  liabili- 
ties, exclusive  of  stock  liability. 

That  gives  a  sensible  construction  to  the  statute,  treating 
the  banking  business  with  the  consideration  it  deserves  both 
from  the  standpoint  of  patrons  and  patronized,  instead  of 
treating  those  engaged  therein,  and  responsible  for  the  safety 
of  the  cash  and  idle  capital  of  the  country,  and  responsible  for 
the  correctness  of  the  innumerable  exchange  transactions  of 
business  in  every-day  life,  as  if  they  were  a  dangerous  class, 
to  be  fenced  about  as  classes  generally  are,  of  criminal  tend- 
encies. It  provides  pimishment  for  the  really  bad  and  with- 
out crushing  the  merely  imfortimate,  and  subjecting  all,  or  a 
large  proportion,  in  perilous  financial  periods,  to  worriment 
of  imreasonable  menace. 

A  point  made  that  the  law  under  which  the  grand  jury  was 
drawn  which  foimd  the  indictment  is  unconstitutional,  be- 
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cause  it  denies  to  an  accused  person  the  equal  protection  of 
the  laws  and  due  process  of  law,  is  ruled  in  favor  of  the  de- 
fendant in  error  by  State  ex  rel.  Guhbins  v.  Anson,  132  Wis. 
461,  112  K  W.  475;  Vought  v.  State,  135  Wis.  6,  114  N. 
W.  518,  646. 

There  is  no  other  question  which  needs  discussion  or  even 
mention.  The  judgment  must  be  reversed.  Whether  the 
cause  should  be  remanded  with  directions  to  discharge  the  ac- 
cused upon  the  ground  that  he  should  have  been  discharged 
on  the  case  and  motion  made  therefor  below,  is  not  free  from 
difficulty.  That  such  course  would  be  the  right  administra- 
tion, in  a  clear  case  of  uselessness  of  a  new  trial,  within  the 
contemplation  of  the  Code  which  on  reversal  requires  the 
cause  to  be  remanded  for  a  new  trial,  only  when  necessary ; 
that  is,  only  when  justice,  in  the  judgment  of  this  court,  does, 
or  seemingly  may,  demand  it  (sec  3071,  Stats.  1898),  has 
been  vindicated, — ^many  times  in  recent  years.  Muench  v. 
Heinemann,  119  Wis.  441,  96  N.  W.  800;  Hay  v.  Baraboo, 
127  Wis.  1,  105  N.  W.  664;  MiUer  v.  State,  139  Wis.  57, 
119  KW.  850. 

When  it  is  clear  that  a  full  trial  has  been  had  and  that  a 
new  trial  would  not  be  liable  to  change  the  situation,  assum- 
ing that  the  witnesses  who  testified  cannot  honestly  do  more 
than  repeat  their  testimony,  public  and  private  interests  as 
well  demand  that,  upon  a  reversal  here,  such  disposition 
should  be  made  of  the  matter  as  to  terminate  the  litigation. 

Because  of  the  probability,  amounting  to  almost  reasonable 
certainty,  in  view  of  the  verdict  on  the  third  charge,  that  un- 
der proper  instructions  there  would  have  been  a  full  acquit- 
tal, and  other  circumstances  in  the  case — a  demand  for  a  new 
trial,  from  the  standpoint  of  public  justice,  is  not  very  clear. 
However,  since  the  case  was  tried  on  quite  an  untenable  the- 
ory, it  is  the  opinion  of  the  court  that  it  should  be  remanded 
for  a  new  trial,  which  will  not  preclude  the  prosecuting  at- 
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tomey,  if  he  shall  deem  best,  from  diemiBsing  the  eanse  with 
consent  of  the  trial  court. 

By  the  Court. — ^The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Sabni»^  J.,  took  no  part. 


State  bz  bbl.  Bashfokd  vb.  Feeab,  Secretary  of  State. 

Fehruary  25— IfarcTi  9, 1909. 

Supreme  court:  Justioes:  Term  of  afloe:  Appointment  to  jtU  Wicancy: 
Change  in  compensation:  Constitutional  law:  Practical  oonstruO' 
tion. 

1.  Art  VII  of  the  constitution  creates  the  office  of  Justice  of  tbe 

supreme  court,  fixes  the  term  of  office,  and  provides  for  filling 
the  same,  and  such  term  is  a  unit,  Including,  so  far  as  such 
article  is  concerned,  periods  within  the  full  term  of  incumbency 
by  appointment  or  election  to  fill  a  yacancy. 

2.  Generally  speaking,  a  constitutional  prohibition  as  to  increase 

or  decrease  of  the  salary  incident  of  an  office  during  a  term 
thereof,  whether  in  the  form  of  a  prohibition  of  such  a  change 
during  the  term  for  which  an  officer  is  elected  or  during  an 
officer's  term  of  office,  refers  to  the  fuU  term,  fixed  by  the  fun- 
damental or  other  law.  v 

3.  In  the  situation  last  mentioned,  generally  speaking,  a  person 

appointed  to  a  vacancy  or  elected  thereto,  does  not  have  a  term 
of  office,  in  the  constitutional  sense,  but  takes  a  part  of  the 
unit,  to  wit,  of  the  full  term.  He  merely  steps  into  the  place 
and  term  of  his  predecessor  and  becomes  subject  to  the  inci- 
dent of  that  term,  the  salary. 

4.  Whether  "his  term  of  office"  in  sec.  26,  art  IV,  of  the  constitution 

of  the  state  of  Wisconsin  is  synonymous  with  his  incumbency 
of  the  office  under  a  particular  election  or  appointment,  or  is 
synonymous  with  the  full  term  of  the  office  created  by  art  VII, 
is  not  80  free  from  doubt  as  not  to  be  open  to  solution  by  judi- 
cial construction. 
6.  The  language  "his  term  of  office"  in  the  constitutional  provision 
creating  legislative  disability  to  change  the  compensation  of 
public  officers  under  some  circumstances,  is  ambiguous. 


Digitized  by  VjOOQIC 


9]  JANUAKY  TEEM,  1909.  637 

State  ex  rel.  Bashford  y.  Frear,  138  Wis.  536. 

€.  The  language  may,  as  an  original  proposition,  be  regarded  as 
treating  with  the  term  of  ofBce  created  by  art  VII  or  any  par- 
ticular incumbency,  whether  of  a  full  term  or  part  of  a  term. 

7.  In  case  of  an  ambiguous  law  being  executed  by  administrative 

officers  as  having  a  particular  meaning  which  is  reasonable, 

such  practical  construction  is  entitled  to  more  or  less  weight, 

according  to  circumstances,  in  determining  the  intent  of  the 

awmakers.  ' 

S.  In  case  of  sudi  practical  construction  obtaining  uninterruptedly 
for  a  very  long  period,  particularly  so  long  as  fifty  years,  it  is 
entitled  to  controlling  weight  in  determining  the  intent  of  the 
.awmakers. 
[Syllabus  by  MAXSHiXx,  J.]  ' 

Timlin,  J.,  concurring,  is  of  the  opinion  that  sec.  26,  art  IV, 
Const,  relates  to  the  officer,  not  to  the  oi/fce,  and  to  hia  term, 
not  to  the  term;  and  that  the  true  interpretation  of  the  section 
is  that  he  who  comes  into  an  office  lawfully  by  election  or  ap- 
pointment to  fin  a  vacancy  caused  by  the  death,  disability, 
resignation,  or  removal  of  a  different  prior  incumbent  is  not 
under  the  restrictions  as  to  increase  or  diminution  of  salary 
which  bound  the  prior  incumbent,  but  takes  under  the  law  in 
force  at  the  time  of  his  appointment  or  election  to  fill  the 
vacancy. 

Application  for  a  writ  of  mandamus  to  compel  the  secre- 
tary of  state  to  issue  his  warrant  to  the  state  treasurer  in  fa- 
vor of  the  relator,  Hon.  jS.  M.  Bashford,  for  $500  as  balance 
of  his  salary  as  justice  of  the  supreme  court  for  the  period 
from  January  1,  1908,  to  July  1,  1908.     OrantecU 

Hon.  John  B.  Cassoday,  pursuant  to  election  and  qualifi- 
cation, entered  upon  a  full  term  of  ten  years  as  justice  of  this 
court  on  the  first  Monday  of  January,  1900.  The  salary 
fixed  by  law  for  a  justice  of  such  court  was  $5,000  per  year, 
payable  quarterly  in  advance.  The  office  became  vacant  by 
his  death,  prior  to  January  4,  1908.  In  the  meantime  tho 
salary  was  increased  to  $6,000,  payable  as  before.  On  such 
date  Hon.  B.  M.  Bashford  was  duly  appointed  to  fill  the  office 
made  vacant  as  aforesaid,  such  appointment  pursuant  to  sec. 
9,  art.  VII,  of  the  state  constitution,  to  continue  until  the 
election  and  qualification  of  a  successor  of  the  deceased  jus- 
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tice.  A  successor  so  elected  and  qualified  duly  assumed  the 
duties  of  the  office  July  1,  1908.  In  the  meantime  the  sec- 
retary of  state  issued  warrants  to  said  Bashford  aggregating 
$2,500,  being  the  amount  the  deceased  justice  would  have 
been  entitled  to  had  he  lived  and  continued  his  incumbency, 
refusing  to  issue  warrants  to  said  Bashford  for  a  half  year's 
salary  at  the  rate  of  $6,000  per  year,  which  he  claimed  was 
his  due.  He  accepted  the  warrants  without  prejudice  to  his 
right  to  the  additional  $500.  The  secretary  refused  to  rec- 
ognize such  claim  upon  the  ground  that  the  prohibition  con- 
tained in  sec.  26,  art.  lY,  of  the  state  constitution  as  regards 
any  increase  of  a  state  officer's  salary  "during  his  term  of  of- 
fice" relates  to  the  full  term  created  by  the  constitution,  or 
other  written  law,  and  not  the  particular  part  thereof  during 
which  it  may  be  filled  by  an  incumbent,  but  covers  all  parts 
as  a  imit,  and  that  sec.  1,  ch.  414,  Laws  of  1901,  whereby  the 
salary  incident  was  changed  to  $6,000  with  a  provision  that 
it  should  not  apply  to  the  remainder  of  the  terms  of  justices 
then  in  office,  had  reference  to  the  regular  terms  of  office,  not 
to  particular  persons  filling  the  offices  for  particular  periods. 
Upon  a  motion  by  the  defendant  to  quash  the  alternative 
writ  there  was  a  brief  for  the  petitioner  signed  by  Johr^  A. 
Aylward  and  R,  M.  Bashford  in  pro.  per.,  and  briefs  for  the 
defendant  by  the  Attorney  General  and  BiLSsell  Jackson,  dep- 
uty attorney  general. 

Marshall,  J.  This  application  presents  a  very  interest- 
ing and  somewhat  grave  question.  In  all,  or  niost,  written 
constitutions,  provision  is  made  against  changing  an  officer's 
salary  during  his  term  of  office. 

The  temptation,  which  competency  of  the  legislature  to 
change  salaries  of  officers  during  terms  of  office  would  hold 
out  for  it  to  do  so,  for  bad  as  well  as  for  worthy  purposes,  and 
for  executives  to  manipulate  such  a  situation  to  serve  either 
purpose,  or  to  favor  one  officer  above  another,  or  officers  to 
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scheme  for  their  own  pecuniary  aggrandizement, — ^has  been 
supposed  to  be  so  fraught  with  danger,  interfering  with  that 
high  standard  of  oflScial  life  requisite  to  the  best  public  serv- 
ice, that  in  the  fundamental  laws,  generally,  absolute  disabil- 
ity of  the  lawmaking  power  to  change  the  status  of  the  salary 
of  an  officer  after  the  commencement  of  the  term  for  which 
he  was  elected,  as  it  is  sometimes  phrased,  or  during  his  term 
of  office,  as  it  is  likewise  phrased,  is  found. 

The  general  trend  of  authority  is  this  way.  The  constitu- 
tion or  other  written  law  creates  the  office  and  fixes  the  term 
thereof  and  gives  thereto  the  incident  of  a  specific  salary. 
The  office,  the  term,  and  the  incident  may  exist  for  any  period 
of  time  without  the  office  being, filled  or  without  there  being 
any  method  provided  for  filling  it.  Upon  such  method  being 
provided  and  the  office  being  filled  the  incumbent  takes  it 
with  its  fixed  term  and  incident.  If  he  goes  out  during  such 
term  and  another  steps  in  the  latter  does  not  take  a  new  term 
but  takes  a  part  of  the  same  term  prior  thereto  enjoyed  by 
his  predecessor.  The  term  continues  during  its  fixed  period 
with  its  incident  for  such  period  regardless  of  how  many  in- 
cumbents there  may  be,  each  succeeding  the  other.  Where 
another  incumbent  goes  in  at  the  commencement  of  the  full 
term  prescribed  by  law,  such  full  term  becomes  his  term, 
within  the  meaning  of  language  in  the  fundamental  law  pro- 
hibiting any  change  in  an  officer's  salary  during  his  term  of 
office,  and  in  case  of  his  going  out  during  such  term  and  be- 
ing succeeded  by  another  such  other  succeeds  to  the  same  term 
as  that  held  by  his  predecessor,  so  that,  during  his  incum- 
bency, the  full  term,  so  far  as  not  yet  run,  becomes  his  term 
in  the  constitutional  sense. 

That  has  been  supposed  by  courts  which  have  dealt  with 
the  matter  to  be  the  proper  construction  to  be  placed  upon  a 
constitutional  provision  similar  to  ours,  in  view  of  the  logic 
of  the  situation,  regardless  of  whether  the  language  of  the 
constitution  prohibits  a  change  of  salary  of  an  officer  "dur- 
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ing  his  term  of  oflBoe*'  (Larew  v.  Newman,  81  CaL  588,  23 
Pac.  227;  Storke  v.  Ooux,  129  Cal.  526,  62  Pac.  68);  or 
^'during  the  term  for  which  he  was  elected''  (Harrison  v.  CoJr 
gan,  148  Cal.  69,  82  Pac.  674) ;  or  "the  time  for  which  he 
was  elected"  {Gaines  v.  Horrigan,  4  Lea  (72  Tenn.)  608). 

Those  decisions  cited  by  counsel,  as  well  as  People  ex  reL 
Bentley  v.  Le  Fevre,  21  Colo,  218,  229,  40  Pac.  882;  Simp- 
son V.  Willard,  14  S.  C.  191;  Jameson  v.  Hudson,  82  Va. 
279 ;  State  ex  ret  v.  Schmidt,  14  Mo.  App.  589,  being  all  the 
cases  of  moment  on  either  side,  except  one  hereafter  noticed, 
are  to  the  effect  that  the  term  of  oflSoe  fixed  by  law,  in  the  ab- 
sence of  some  clear  indication  to  the  contrary,  is  a  unit ;  that 
the  incident  diereto  is  as  nnvariable  as  the  term,  and  that  one 
who  comes  in  to  fill  a  vacancy  does  not  take  a  new  term  but 
merely  takes  up  the  work  of  the  old  term  with  its  duties  and 
its  incidents.  The  industry  of  counsel  has  resulted  in  plac- 
ing before  us  all  the  authorities  extant,  bearing  helpfully  on 
the  question.  K"one.  of  them  go  back  within  many  years  of 
the  time  when  the  administrative  officers  of  this  state,  with- 
out judicial  guidance,  took  a  stand  in  regard  to  the  matter. 

The  petitioner  cites  Bamvm  v.  Oilman,  27  Minn.  466,  8 
N.  W.  375,  as  holding  cbntrary  to  the  foregoing,  and  that 
the  words  "term  of  office  for  which  he  is  elected"  in  the  Min- 
nesota constitutional  prohibition  against  a  senator  or  repre- 
sentative holding  any  office  imder  the  authority  of  the  United 
States  or  the  state,  with  certain  exceptions,  "during  the  term 
for  which  he  was  elected,"  mean  during  the  term  of  his  in- 
cumbency; that  the  term  for  which  he  was  elected  is  synony- 
mous with  "his  tenn  of  office,"  which  means  during  his  in- 
cumbency of  the  office ;  that  during  one  full  term  of  office 
there  may  be  several  successive  incumbents,  eacdi  having  a 
fraction  of  a  full  term,  and  in  that  situation  have  a  term  of 
office  which  as  to  him  is  his  term  of  office. 

That  logic  is  diametrically  opposed  to  the  other  cases  cited 
and  would  go  far  to  sustain  the  petitioner's  petiticMi,  if  the 
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court  which  adopted  it  had  adhered  to  its  decision.  It  had  the 
support  of  a  long  line  of  opinions  of  the  state's  highest  legal 
adviser,  but  when  the  court  oame  to  face  the  situation  created 
by  such  decisioii,  reinforced  by  such  legal  opinions,  fifteen 
years  later,  it  overruled  it,  adopting,  without  qualification, 
the  same  logic  and  arriving  at  the  same  conclusion  as  courts 
had  before  and  have  since,  to  which  we  have  referred. 

In  view  of  the  result  reached,  it  is  useless  to  spend  further 
time  in  the  discussion  of  authorities.  So  much  as  has  been 
said  seemed  to  be  required  to  show  that  the  authorities,  upon 
which  the  learned  attorney  general  and  the  petitioner  rely, 
have  not  been  overlooked  or  misunderstood.  It  seemed  to  be 
especially  due  to  the  attorney  general  and  the  secretary  of 
state,  as  a  vindication  from  any  suspicion  of  capricious  ob- 
struction of  the  petitioner's  efforts  to  obtain  from  the  state 
treasury  what  he  conscientiously  believed  to  be  his  due. 

In  view  of  the  trend  of  authority  as  we  have  fairly,  it  is 
thought,  indicated  it  to  be,  they  may  well  have  had  very  seri- 
ous doubts  as  to  whether  the  petitioner's  claim  was  valid,  and, 
having  such  doubts,  they  exhibited  a  most  commendable  fidel- 
ity to  their  high  official  duty  to  guard  the  public  funds  by  re- 
solving that  doubt  in  favor  of  the  state  and  leaving  the  result 
to  be  dealt  with  by  this  court.  If  the  result  shall  be  that  such 
doubt,  under  all  the  circumstances,  in  the  judgment  of  this 
court,  should  be  resolved  in  favor  of  the  petitioner,  it  will  not 
take  even  a  jot  from  their  credit  in  the  matter. 

Our  constitution  at  sec.  1  [4],  art  VII,  creates  the  office 
of  justice  of  the  supreme  court  and  the  term  of  office.  It  left 
-the  legislature,  as  the  instrumentality  to  attach  thereto  the 
salary  incident,  entirely  imtrammeled,  except  by  sec.  10,  art. 
VII,  commanding  that  each  of  the  incumbents  "shall  receive 
a  salary,  payable  quarterly,  of  not  less  than  one  thousand  five 
hundred  dollars  annually,"  and  no  other  compensation  what- 
ever. The  same  section  deals  with  the  term  oi  office  created  by 
the  previous  sectiim  referred  to  by  providing  that  an  incum- 
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bent  "shall  hold  no  oflSce  of  public  trust,  except  a  judicial  of- 
fice, during  the  term  for  which  he  is  elected"  and  all  votes  cast 
for  him  by  the  people  or  the  legislature  during  such  period 
except  as  aforesaid  "shall  be  void.''  Here  we  have  the  office, 
the  term  of  office,  the  incident  of  office,  to  wit,  the  salary  and 
the  exclusion  from  every  field  of  official  life  outside  of  the 
judicial  field  during  such  term,  to  wit,  the  elective  term.  All 
that,  is  in  the  article  especially  devoted  to  the  judiciary. 

Turning  now  to  art.  IV,  devoted  to  the  legislature  and  its 
powers,  we  find  that  it-  creates  an  absolute  disability  of  the 
lawmaking  body  to  change,  in  any  way,  either  by  increasing 
or  decreasing,  any  public  officer's  compensation  "during  his 
term  of  office."  There  is  no  prohibition  in  those  parts  of  the 
constitution  dealing  with  the  different  classes  of  state  officials 
or  their  terms  of  office  on  the  subject  of  increase  or  decrease  of 
compensation,  as  in  the  other  states  to  which  we  have  re- 
ferred. For  instance,  in  California  the  prohibition,  as  to  mu- 
nicipal officers,  is  in  that  part  of  the  constitution  relating  to 
the  offices.  The  same  is  true  with  reference  to  county  officers 
and  likewise  with  reference  to  judges  of  the  courts  and  so 
with  reference  to  offices  commonly  denominated  state  offices: 
governor,  secretary  of  state,  state  treasurer,  and  the  like. 
There  is  nothing  on  the  subject  in  the  chapter  relating  to  legis- 
lative powers.    The  same  is  true  in  Tennessee. 

We  mention  the  last  foregoing  for  what  it  is  worth.  It  is 
not  entirely  vnthout  significance  on  the  subject  of  whether  the 
words,  "his  term  of  office,"  in  the  clause  relating  to  legisla- 
tive powers,  means  term  of  office  created,  as  indicated  in  the 
article  on  the  judiciaiTy,  or  "during  the  term  for  which  they 
are  respectively  elected,"  in  sec.  10  of  the  same  article.  If  the 
section  which  relates  to  the  salary  contained  a  prohibition  as 
to  increase  or  decrease,  as  in  other  state  constitutions,  there 
would  be  less  difficulty  in  reaching  a  conclusion.  As  it  is,  the 
question  presented  is  somewhat  new.  Its  solution  rests  on  the 
limitation  of  legislative  power,  disassociated  entirely  from 
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the  provision  as  to  the  office,  term  of  office,  and  salary  where 
the  term  doubtless  is  disassociated  from  the  incumbent 

Sec.  9  of  art.  VII,  relating  to  filling  vacancies  in  the  office 
of  justice  of  this  court,  is  closely  associated  with  the  other  fea- 
tures of  art.  VII  and  doubtless  speaks  of  term  of  office  in  the 
fiame  sense  as  such  features.  It  provides  that  in  case  of  va- 
cancy it  shall  be  filled  by  appointment  by  the  governor,  which 
shall  continue  until  a  successor  is  elected  and  qualified,  and 
such  successor  shall  hold  his  office  the  residue  of  the  unex- 
pired term,  thus  recognizing  the  unity  of  the  term,  part  last- 
ing during  the  incumbency  of  the  person  taking  the  office  by 
■election  at  the  start,  part  during  the  incumbency  of  the  ap- 
pointee, and  part,  "the  residue  of  the  unexpired  term,"  during 
the  incumbency  of  the  second  person  elected. 

It  seems  quite  singular,  if  the  plan  of  the  constitution 
makers  were  to  apply  the  idea  of  unity  to  the  salary,  coincid- 
ing with  unity  of  term  under  art.  VII,  that  a  prohibition  as  to 
<;hange  in  the  salary  incident  to  the  office  being  made  during  a 
pending  term,  was  not  incorporated  in  sec.  10,  the  appropriate 
place  as  an  original  matter  and  according  to  constitutions 
generally  then  existing  and  constitutions  since  framed  for 
other  states.  The  constitution  of  Michigan  was  used  as  one 
of  the  models  worthy  to  be  followed.  The  particular  feature 
under  discussion  was  incorporated  therein  at  the  point  where 
one  would  expect  to  find  it,  if  the  salary  for  the  full  term  was 
intended  to  correspond  thereto  as  to  unity.  Why  was  it 
dropped  out  by  the  framers  of  our  constitution,  they  content- 
ing themselves  with  placing  a  limitation  upon  legislative 
power,  in  the  article  on  that  subject,  to  change  the  "compensa- 
tion of  any  public  officer  during  his  term  of  office,"  using  lan- 
guage, as  will  be  seen,  quite  appropriate  to  the  idea  thai  the 
particular  time  of  the  particular  officer's  incumbency  of  the 
office  should  be  regarded,  at  that  point,  as  *Tiis  term  of  office" 
instead  of  the  full  term  dealt  with  from  first  to  last  in  art. 
VII?      ' 
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Now  at  this  late  day,  for  the  first  time,  the  court  is  chal- 
lenged for  a  judicial  answer  to  the  question  of  whether  the  pe- 
culiarity above  mentioned,  efficiently,  evinces  a  purpofle  to- 
deal  with  a  mere  period  of  incumbency  in  art.  IV  while 
plainly  dealing  with  the  office,  and  term  of  office,  as  a  unity^ 
disassociated  from  the  personal  element,  in  art  VIL  It  is^ 
somewhat  unfortunate  that  it  has  been  so  left;  that  after  the^ 
lapse  of  more  than  half  a  century,  during  which  many  of  the 
hoDfored  members  of  this  court  were  compensated  for  their 
services  upcm  the  theory  that  the  term  mentioned  in  art.  VII 
is  not,  necessarily,  that  mentioned  in  art  IV,  and  in  excess  of 
what  they  would  otherwise  have  received,  and  after  most  of 
the  justices,  so  affected,  are  only  with  xis  in  memory,  in  his- 
tory and  the  records, — ^we  must  take  up  the  question  of 
whether  they  were  rightly  so  compensated  or  not  We  ap- 
proach the  question,  notwithstanding  such  situation,  entirely 
unconscious  of  bias,  one  way  or  the  other,  hoping  to  decide  the 
same  upon  the  high  plane  of  judicial  impartiality. 

If  we  had  to  deal  with  the  matter  from  tibe  standpoint  of 
1857,  or  thereabouts,  we  might  not  be  able  to  discover,  satis- 
factorily, that  a  prohibition,  such  as  is  found  in  other  consti- 
tutions, associated  with  the  creation  of  the  office  and  of  the^ 
term  of  office  and  providing  for  its  incident  of  salary,  bore- 
primarily  on  the  competency  of  the  officer  to  take  an  in- 
creased salary,  more  clearly  than  on  the  competency  of  the 
lawmaking  power  to  provide  for  it ;  or  that,  whether  the  pro- 
hibition be  so  located  or  as  we  find  it  in  art  IV  of  our  con- 
stitution, it  would  not  be  a  limitation  of  legislative  power^ 
primarily. 

If  it  were  not  for  the  conditions  hereafter  noted  it  would  be- 
very  difficult  to  escape  from  the  logic  of  the  decisions  else- 
where to  which  we  have  referred.  Except  for  the  peculiarity 
mentioned  the  situations  harmonize  in  opposition  to  the  peti- 
tion. 

From  what  has  been  said,  it  is  quite  clear  that  the  Aieaning 

Digitized  by  VjOOQIC 


9]  JANUAKT  TEEM,  1909.  545 

State  ex  rel.  Bashford  v.  Frear,  138  Wis.  536. 

of  "his  term  of  office'^  in  art  IV  of  the  constitution  is  far 
from  being  free  from  ambiguity.  Even  if  it  were  used  in  an 
appropriate  section  in  art  VII,  dealing  with  the  office  of  jus- 
tice of  this  court,  the  term  of  office,  and  the  compensation,  it 
would  still  be,  as  an  original  matter,  far  from  being  free  from 
obscurity.  That  is  well  illustrated  by  the  decisions  of  the  dif- 
ferent courts  which  have  defined  it,  only  by  resort  to  rules 
for  judicial  construction.  It  will  be  seen  by  an  examination 
of  the  decisions  to  which  we  have  specially  referred  that  in 
every  one  of  them  the  term  under  discussion,  or  some  similar 
term,  was  treated  as  involving  obscurity  of  meaning.  So  far 
as  the  uncertainty  in  the  present  case  exists,  by  reason  of  the 
location  of  the  vital  words  in  art.  IV  instead  of  in  art.  VII, 
obscurity  is  lessened  in  favor  of  the  petitioner.  If  one  could 
entirely  shut  his  eyes  to  the  features  of  art  VII  to  which  we 
have  alluded,  the  words  "compensation  of  any  public  officer 
during  his  term  of  office'*  might  be  held  to  unambiguously  re- 
fer to  the  period  of  incumbency  as  the  term  of  office  of  the 
incumbent.  If  there  was  a  shadow  of  ambiguity,  it  might  be 
dispelled  by  the  light  of  the  conditions  the  constitution  makers 
were  dealing  with.  There  was  a  young  but  rapidly  growing 
community.  Offices,  and  terms  of  office  of  considerable 
length,  had  been  provided  for,  or  were  in  contemplation,  with 
salary  incidents  so  very  meager  that  it  could  not  have  been 
thought,  in  some  cases,  the  grade  of  service  appropriate  to  the 
situations  could  be  secured  beyond  a  brief  pioneer  period. 
That  is  strikingly  illustrated  by  the  fact  that  the  salary  of  a 
justice  of  this  court  was,  at  firsts  only  $1,500,  while  the  term 
of  office  was  fixed  at  six  years. 

When  it  is  conceded,  as  it  must  be,  on  the  most  favorable 
view  for  respondent^  that  the  situation  involves  uncertainty,  it 
admits  that  practical  construction,  so  far  as  the  same  has  been 
given  to  the  matter,  is  entitled  to  considerable  weight,  espe- 
cially since  it  has  covered  a  period  of  over  fifty  years  without 

interruption,  as  we  shall  see.    So  we  will  review  the  situation 
Vol.  138—35 
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in  that  regard,  not  stopping  to  discuss  the  competency  of  prac- 
tical construction  of  a  law,  in  aid  of  discovering  the  intent 
thereof,  where  such  intent  is  involved  in  obscurity.  The  law 
in  that  regard  is  elementary. 

By  ch.  102,  Laws  of  1857,  the  salary  of  a  justice  of  this 
court  or  a  circuit  judge  was  increased  from  $1,500  to  $2,500, 
payable  quarterly,  in  the  manner  then  payable,  the  same  to 
apply  to  any  justice  thereafter  elected  or  appointed,  but  not  to 
be  construed  so  as  to  increase  the  compensation  of  any  circuit 
judge  then  in  oflSce  "during  his  term  of  oflSce.*'  It  will  be  in- 
teresting to  note  that  the  only  subject  mentioned  in  the  title  of 
the  act  is,  salaries  of  the  judges  of  the  circuit  courts,  and  that 
the  declaration  against  construction  so  as  to  enhance  the  com- 
pensation of  officers  in  service  during  their  tetms  did  not  ap- 
ply to  justices  of  the  supreme  court  That  suggests  legisla- 
tive intention,  so  far  as  competency  existed,  to  increase  the 
compensatory  incidents  of  such  offices  as  to  incumbents  com- 
ing in  after  the  passage  of  the  act  by  appointment  or  election 
to  fill  out  a  pending  term  under  art.  VII  of  the  constitution. 
That  is,  that  the  l^slature  had  in  mind  the  idea  that  the 
term  of  office  in  such  article  was  something  different  from  the 
term  of  office  of  any  public  officer  lunder  sec  26,  art.  IV. 
Without  such  idea  no  reason  could  well  be  assigned  for  the 
legislative  purpose  indicated. 

Under  the  law  aforesaid,  till  the  decision  in  State  ex  rel. 
Crawford  v.  Hastings,  10  Wis.  525,  made  in  the  early  part  of 
1860,  there  was  some  uncertainty,  after  the  passage  of  ch.  41, 
Laws  of  1854,  seemingly,  changing  the  time  for  the  com- 
mencement of  the  term  of  office  of  a  justice  of  this  court  from 
June  1st  after  the  election  till  the  first  Monday  of  January 
after  such  election,  as  regards  whether  such  change  was  ef- 
fected or  not.  Justice  Cole  and  Chief  Justice  Dixon  at  the 
outset  concluded  that  such  change  was  effected,  while  later 
^.he  chief  justice  joined  with  Justice  Pahoj  in  a  contrary  de- 
cision.    During  the  period   of  uncertainty  Chief  Justice 
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Whiton  was  re-elected,  and  evidently  supposed  that  the  term 
for  which  he  was  jGmst  elected,  which  by  the  law  then  in  force 
continued  till  May  31, 1857,  or  until  his  successor  was  elected 
and  qualified,  covered  the  interim  between  that  date  and  the 
c(Hnmenoement  of  the  new  term  under  the  change  in  the  st-at- 
utes,  but  that  such  interim  period  might  be  a  new  term  under 
sec  26,  art.  IV,  instead  of  a  part  of  the  whole  term.  If 
*'term"  under  art.  VII  of  the  constitution  was  identical  with 
"term"  mentioned  in  art  IV,  then  the  salary  incident  might 
be  governed  by  the  law  prior  to  the  passage  of  the  act  of  1857. 
If  the  appointment  was  for  a  new  term  intervening  between 
the  termination  of  the  old  and  the  commencement  of  the  new 
one ;  if  the  interim  was  to  be  considered  as  a  period  to  which 
he  was  appointed  by  force  of  law,  then  it  might  be  that  the 
increased  compensation  provided  by  the  act  of  1857  applied  to 
it,  and  it  might  be  that  such  situation  was  the  very  thing  the 
legislature  had  in  mind  in  the  peculiarity  of  the  legisla- 
tion before  mentioned.  Let  that  be  as  it  may,  as  the  rec- 
ord shows,  the  chief  justice  took  advice  of  his  associates  in 
service.  Justices  Oolb  and  Sbcith.  All  concurring,  they  ad- 
vised, unofficially,  the  secretary  of  state.  Thereupon,  and 
periiape,  as  is  most  probable,  upon  advice  of  the  attorney  gen- 
eral, he  ruled  that  while  the  interim  period  was,  in  one  sense, 
a  part  of  a  term  added,  by  force  of  law,  it  was  a  separate  pe- 
riod or  term  of  office  as  regards  sec  26,  art  IV,  which  the 
legislature  probably  had  in  contemplation,  and  accordingly  a 
warrant  was  issued  to  him  for  the  increased  pay  provided  by 
the  act  of  1867. 

Later  Justice  Painic  was  elected  to  succeed  Justice  Smith, 
whoee  term  of  office,  according  to  the  law  as  it  existed  at  the 
time  of  his  election,  expired  May  31,  1859,  while  tibe  new 
election  was  for  a  term  commencing,  as  was  supposed  by  some, 
January  1, 1860,  and  by  others  as  not  so  commencing,  Justice 
Paine  being  of  the  latter  view.  With  that  uncertainty  exist- 
ing it  was  solved  by  Justice  Smith  resigning  and  Justice 
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Paine  being  appointed  to  the  place  to  serve  until  the  succeed- 
ing January  Ist  by  such  appointment,  and  its  being  so  ar- 
ranged that  he  would  fit  into  the  place  regardless  of  the  out- 
come of  the  mooted  question.  For  this  appointive  period  the 
secretary  of  state,  as  state  auditing  officer,  ruled  that  the  sal- 
ary incident  was  regulated  by  the  act  of  1857,  and  issued  to 
Justice  Paine  salaiy  warrants  for  the  period  commencing 
June  1,  1859,  and  ending  January  1,  1860,  so  as  to  comply 
with  the  law  whether  such  period  were  considered  a  term  of 
office  within  the  meaning  of  sec.  26  aforesaid,  or  part  of  a  full 
term  commencing  June  1st  aforesaid  under  art  VII  of  the 
constitutioQ. 

By  ch.  33,  Laws  of  1867,  the  salary  incident  to  the  office  of 
justice  of  this  court  was  again  changed  from  $2,500  to  $3,500 
and  to  apply  to  justices  ^Tiereafter  elected  or  appointed/' 
The  act  took  effect  March  26,  1867.  Public  desire  to  retain 
the  valuable  services  of  Chief  Justice  Dixon,  whose  term  was 
drawing  to  a  close,  doubtless  influenced  this  legislation.  The 
history  of  the  times  so  tells  us.  The  election  was  to  come, 
regularly,  in  April,  1869,  leaving  quite  a  period  with  the  sal- 
ary incident  at  the  low  point.  It  was  supposed  by  the  gov- 
ernor, the  chief  justice,  and,  evidently,  his  associates,  Justices 
Cole  and  Paine,  that  in  case  of  his  resignation  and  reap- 
pointment to  fill  out  the  pending  term  as  an  appointee,  he 
would  have  a  new  incumbency  under  sec  26,  art.  IV,  afore- 
said and  be  VTithin  the  letter  of  the  salary  increase  act.  Such, 
as  we  have  seen,  had  been  the  prevailing  idea  for  now  over 
ten  years.  That  course  was  taken  for  the  manifest  pur- 
pose— ^which  all  parties  concerned,  directly  or  indirectly,  the 
governor,  the  attorney  general,  all  the  justices  of  this  court 
as  individuals,  the  state  treasurer,  and  the  secretary  of  state, 
who  necessarily  ruled  on  the  quesrtion  in  issuing  the  warrant 
which  the  chief  justice  received— of  affording  him  the  salary 
increase  designed,  which  was  supposed  to  be  necessary  in  or- 
der to  retain  his  services,  and  which  was  universally  thought 
he  might  rightfully  receive. 
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After  the  increase  of  salary  by  the  law  of  1867,  Justice 
DowNEB,  who  succeeded  Justice  Paine  upon  his  retirement 
in  1864  to  enter  the  army,  resigned  and  was  succeeded,  Sep- 
tember 11,  1867,  by  return  of  Justice  Paine,  by  guberna- 
torial appointment,  to  fill  the  place  till  it  could  be  filled  by 
election  the  succeeding  spring.  In  due  time  it  was  so  filled 
by  election  of  Justice  Painb.  In  the  meantime,  by  ch.  145, 
Laws  of  1868,  the  salary  was  changed  from  $3,500  to  $4,000, 
to  apply,  as  before,  to  justices  thereafter  elected  or  appointed. 
In  January,  1871,  Justice  Paine  died  and  Judge  William 
P.  Lyon,  by  appointment,  succeeded  to  fill  the  vacancy  till  it 
could  be  provided  for  by  election  the  succeeding  spring,  which 
was  done.  Justice  Lyon  being  elected,  and  at  tihe  same  time 
being  chosen  for  a  full  temL  Here  then  we  have  four  sepa- 
rate periods  of  incumbency  during  the  term  for  which  Justice 
DowNEB  was  elected  and  as  to  which  period,  respecting  his 
term  of  office  under  art.  VII  aforesaid,  "tie  salary  incident 
was  $2,500  per  year.  For  two  of  the  periods  the  office  was 
filled  by  Justice  Painb,  as  we  have  seen,  one  by  appointment 
■  and  one  by  election,  while  the  other  two  were  filled  by  Justice 
Lyon.  Each  incumbency  was  regarded,  as  to  the  incumbent, 
as  his  term  of  office  under  see.  26  aforesaid,  Justice  Painb 
receiving  the  increase  of  salary  over  that  received  by  Justice 
DowNBB  of  $1,000  for  the  first  period  and  $1,500  for  the  seo- 
ond  period,  and  Justice  Lyon  the  latter  increase  for  each  of 
his  periods.  Justice  Paine's  first  period,  as  will  be  observed, 
preceded  the  transaction  as  to  Chief  Justice  Dixon  before 
mentioned,  and  was  regarded  as  a  safe  precedent  therefor,  in 
view  of  previous  history,  as  will  be  hereafter  seen.  Justice 
Painb's  second  period  and  Justice  Lyon's  two  followed  the 
agitation  created  by  the  transaction  as  to  the  chief  justice  and 
was  doubtless  supposed  to  be  justified,  without  room  for  se- 
rious controversy,  by  the  result  of  such  agitation. 

We  may  well  say,  in  passing,  that  in  the  official  record  as 
promulgated  by  the  secretary  of  state,  from  time  to  time,  in 
the  blue  book,  both  as  to  all  the  periods  we  have  mentioned 
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and  that  of  Ryan,  Chief  Justice,  hereafter  alluded  to,  the 
salaries  of  justices  of  the  supreme  court  are  specified,  in  har- 
mony with  the  construction  of  the  fundamental  law,  by  those 
who  had  to  do  with  the  matter,  aa  indicated. 

The  action  of  Chief  Justice  Dixon  challenged  public  at- 
tention, sharply,  to  the  manner  the  constitutional  provisions 
tmder  discussion  had  been  construed  and  administered.  Some 
claimed  they  had  been  violated.  Such  is  the  history  of  the 
times.  The  next  spring  after  the  particular  occurrence  it  was. 
necessary  to  fill  the  place  temporarily  occupied  by  the  ap- 
pointee, by  an  election.  Chief  Justice  Dixon  was  a  candidate 
for  the  vacancy  he  had  created.  Hon.  Charles  Dunn  was  an 
opposing  candidate,  the  issue  largely,  if  not  in  the  main,  being 
whether  the  occurrence  aforesaid  was  proper. 

In  the  situation  stated,  the  position  of  the  chief  justice  and 
his  associates  and  all  others  who  had  been  previously  con- 
cerned in  administering  the  ambiguous  law,  was  placed  before 
the  people  of  the  state  in  a  carefully  prepared  article,  pub- 
lished in  the  official  state  paper  under  date  of  January  16, 
1868.  By  whose  hand  it  was  prepared  we  have  no  way  of 
knowing,  except  as  we  may  judge  by  the  maimer  the  subject 
was  treated.  That  the  artide  was  written  with  consummate- 
care  and  the  situation  stated  with  the  legal  precision  which 
would  be  expected  of  a  trained  judicial  mind,  is  quite  evi- 
dent That  it,  at  least,  received  the  approval  of  the  chief 
justice  and  his  associates,  there  can  be  little  or  no  doubt. 
Here  is  so  much  of  tibe  presentation  as  is  particularly  appro- 
priate to  the  full  history  we  are  endeavoring  to  write,  and  ap- 
propriate as  a  vindication  of  the  chief  justice  from  any  criti- 
cism upon  his  course  from  the  standpoint  of  common  judg* 
ment  in  1868: 

"The  provision  of  the  constitution  which  is  claimed  to  have 
been  violated,  is  found  in  art.  IV,  sec.  26,  and  is  as  follows: 
*Nor  shall  the  compensation  of  any  public  officer  be  increased 
or  diminished  during  his  term  of  office.^  What  was  the  mean- 
ing and  intention  of  this  provision  ?    Did  it  have  reference  to 
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the  full  term  of  office  only  ?  This  is  not  claimed  by  any  one. 
Thus  it  is  conceded  that  Judge  Paine,  who  was  appointed  in 
the  place  of  Judge  Downeb,  who  had  resigned,  is  entitled  to 
the  increased  salary.  This  is  for  the  reason  that  his  'term  of 
office'  did  not  commence  until  his  appointment  took  effect  It 
was,  therefore,  a  distinct,  independent  term  of  office  and  not 
identical  with  the  term  of  Judge  Downee,  who  had  resigned. 

"The  term  of  office  which  Judge  Paine  holds  by  appoint- 
ment will  continue  until  his  successor  is  elected  and  qualified. 
And  then  his  successor  will  enter  upon  another  term  of  office, 
which  will  be  his  term.  And  if,  before  such  election,  the  sal- 
ary should  be  again  changed,  and  either  increased  or  dimin- 
ished, no  one  will  doubt  that  such  successor  should  be  paid  ac- 
cording to  the  new  law,  whether  more  or  less  than  the  present 
salary. 

"This  is  because  there  will  be  three  distinct  tOTms  of  office, 
all  occurring  within  the  full  term,  or  period  of  time  for  which 
Judge  DowNEB  waa  elected.  First,  his  term,  which  expired 
when  his  resignation  took  effect  Second,  the  term  of  Judge 
Paine,  which  began  at  his  appointment  and  will  end  when  his 
successor  is  elected  and  qualified.  And  third,  the  term  of  his 
successor,  who  is  to  be  elected  next  spring. 

"Now  it  being  conceded,  as  it  is  universally,  that  these  con- 
stitute three  distinct  terms  of  office,  within  the  meaning  of  the 
constitutional  provision  under  consideration,  all  ground  of 
objection  to  the  action  of  Judge  Dixon  fails.  Because  the 
constitution  did  not  prohibit  an  increase  or  diminution  of  Ihe 
salary  at  any  time  during  the  full  term  for  which  he  was 
elected.  On  the  contrary,  it  only  prohibited  it  as  to  him  dvx- 
ing  the  term  for  which  he  should  hold  by  virtue  of  that  elec- 
tion. But  it  was  in  his  power  to  put  an  end  to  that  term  at 
any  time.  And  who  can  say  that  he  had  not  a  perfect  right  to 
do  so?  He  violated  neither  the  letter  nor  the  spirit  of  the 
constitution  in  giving  up  his  office.  He  submitted  himself 
again  to  the  appointing  power,  and  will  be  obliged  to  submit 
himself  again  to  the  people  if  he  is  re-elected.  The  governor 
was  not  obliged  to  reappoint  him.  If  there  had  been  any  valid 
objection  against  it — any  fitter  person  to  fill  the  office — the 
governor  might  have  appointed  any  other  citizen  as  well,  and 
we  are  bound  to  suppose  that,  in  this  case,  as  in  any  other,  he 
made  the  appointment  because  he  considered  it  the  best,  and 
in  view  of  the  responsibility  that  rested  upon  him.    But  as  he 
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did  reappoint  him,  Judge  Dixon  took  the  office  by  a  new  ten- 
ure and  entered  upon  a  new  term,  precisely  as  any  other  per- 
son would  have  done.  It  was,  therefore,  with  him  a  mere  ques- 
tion of  financial  expediency — ^it  might  be  said,  with  truth,  of 
financial  necessity.  It  was  a  question  of  whether  he  would 
continue  to  hold  the  office  by  virtue  of  his  election,  at  the  old 
salary,  or  give  it  up  and  take  his  chance  for  a  reappointment 
and  re-election  for  the  sake  of  getting  the  increased  salary. 
The  reasons  which  compelled  and  fully  justified  his  course  are 
notorious.  The  war  had  doubled  the  expense  of  living,  so  that 
the  old  salary  was  inadequate  to  the  support  of  his  family. 
He  had  spent  a  nimiber  of  the  best  years  of  his  life  in  hard, 
imremitting  toil,  for  this  inadequate  compensation,  and  hav- 
ing exhausted  the  little  surplus  which  he  had  previously  ac- 
quired it  was  a  matter  of  sheer  necessity  with  him  either  to 
give  up  the  office  altogether,  or  to  take  it  by  a  new  tenure  un- 
der which  he  would  receive  the  increased  pay.  Of  his  right  to 
do  this  there  is  no  question.  That  it  was,  under  the  circum- 
stances, a  duty  which  he  owed  to  himself  and  his  family,  is 
clear.  Of  course  the  people  are  not  obliged  to  re-elect  him. 
That  was  one  of  the  chances  which  he  took,  and  had  a  right 
to  take.  But  to  refuse  to  re-elect  him  upon  this  ground  would 
furnish  a  signal  illustration  of  that  affected  virtue  which 
strains  at  a  gnat  but  can  swallow  a  camel.'' 

Thus  the  matter  was  put  to  the  people,  followed  by  such 
discussions,  as  would  naturally  be  expected,  up  to  the  day  of 
election,  resulting  in  election  of  the  chief  justice  by  a  substan- 
tial majority.  That  set  the  matter  at  rest  for  a  long  time, 
and,  as  was  supposed,  probably,  permanently,  ad  indicated  by 
the  fact  that  the  chief  justice  was  re-elected  the  following 
spring  for  a  full  term  of  six  years  without  opposition  and  as 
further  indicated  by  subsequent  history,  as  we  shall  see.  To 
what  extent  the  foregoing  really  vindicates,  as  right,  the  cir- 
cumstance of  the  resignation  from  office  and  Training  thereof, 
in  the  manner  indicated,  for  the  manifest  purpose  of  thereby 
obtaining  a  greater  compensation  for  official  services  than  that 
incident  to  the  office  at  the  start,  we  do  not  intend  to  express 
any  opinion. 
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By  ch.  293,  Laws  of  1873,  the  salary  was  raised  to  $5,000, 
payable,  as  before,  to  justices  "hereafter  elected  or  ap- 
pointed.*' January  1,  1874,  Chief  Justice  Dixon,  whose 
term  was  to  expire  by  law  the  Slst  day  of  May,  1875,  re- 
signed, leaving  a  residue  of  the  term  for  which  he  was  elected 
of  some  over  one  year.  Hon.  Edwaed  G.  Ryan  took  the 
place,  by  appointment,  till  elected  in  the  spring  of  1875  to  fill 
out  the  residue  of  the  term.  Such  election  and  appointment 
were,  in  harmony  with  previous  history  and  within  the  letter 
and  intent  of  the  act  of  1873,  for  an  incumbency,  first  by  ap- 
pointment and,  subsequently,  by  election :  two  separate  terms 
of  office,  within  the  meaning  of  sec.  26,  art  IV,  of  the  con- 
stitution, as  the  same  had  been  theretofore  imderstood,  though 
parts  of  one  entire  term,  contemplated  by  art  VII.  Accord- 
ingly Chief  Justice  Ryan  was  compensated  for  his  services 
according  to  the  act  of  1873,  instead  of  according  to  the  law 
at  the  time  of  the  commencement  of  the  term  he  was  elected  to 
fill  out 

Later  upon  the  occasion  for  issuance  of  a  warrant  to  Justice 
SiEBECKEB  for  the  first  quarter  year  of  his  incumbency  by 
appointment  to  fill  the  vacancy  caused  by  the  death  of  Justice' 
Baedeen,  opportunity  was  again  presented  to  the  state  audi- 
tor to  pass  upon  the  matter  under  discussion,  the  salary  in- 
cident of  the  office  having  been  changed  during  the  term  for 
which  Justice  Babdeen  was  elected,  to  $6,000.  It  appears 
such  auditor  waa  uncertain  as  to  whether  the  appointee  was 
entitled  to  the  increase  or  not,  because,  whereaa,  on  the  former 
occasion,  the  act  expressly  provided  the  increase  should  be  so 
awarded,  the  new  act  (ch.  138,  Laws  of  1901)  afforded  the 
increase  only  "to  justices  thereafter  chosen  and  for  terms  of 
office  thereafter  to  conunence,^'  expressly  excluding  those  in 
office  as  to  the  remainder  of  their  terms,  that  being  amended 
by  cL  414,  striking  out  the  reference  to  those  thereafter 
chosen.  Thus  the  question  was  presented  of  whether  an  in- 
cumbency by  appointment  constituted  a  period  denominable 
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as  "a  term  of  oflSce"  within  the  meaning  of  the  act,  as  it  had 
been  treated  theretofore  for  some  forty  years  under  sec.  26  of 
the  constitution  aforesaid.  The  omission  of  the  words  "here- 
after appointed  or  elected/'  found  in  all  previous  acts,  ob- 
viously challenged  special  attention.  The  attorney  general, 
being  applied  to  for  advice  in  the  matter,  gave  his  opinion  to 
the  auditing  officer  under  date  of  May  13,  1903  (see  Biennial 
Eeport  and  Opinions,  1904),  to  the  effect  that  the  term  of 
office  mentioned  in  the  act  was  the  oonstituticmal  term  of  ten 
years  of  which  the  appointive  term  formed  a  part^  and,  there- 
fore, that  the  latter  was  expressly  excluded  from  effect  by  the 
salary  increase,  and  further  that  any  legislative  attempt  to 
change  the  salary  incident  of  the  constitutional  term  of  ten 
years,  so  as  to  make  it  applicable  to  increase  the  compensation 
to  an  incumbent  serving  a  part  of  said  term  by  appointment, 
over  the  compensation  incident  to  the  office  at  the  commence- 
ment of  such  term,  would  be  unconstitutional.  Whether  the 
learned  attorney  general  was  familiar  with  the  history  we 
have  given,  does  not  appear.  We  may  well  presume,  from  the 
fact  that  no  reference  is  made  to  it  in  his  opinion,  that  he  was 
not.  If  so,  we  may  well  conclude  that,  in  the  light  of  such 
history,  a  different  opinion  might  have  been  given. 

Relying  on  that  opinion,  the  auditing  officer  ruled  against 
Justice  Siebeckek's  application.  Later,  as  appears,  and 
whether  by  further  advice  of  the  attcnmey  general's  office  does 
not  appear — ^but  the  presumption  would  be  that  new  light  had 
been  shed  on  the  ma;tter  which  cast  grave  doubts  xcpoa  the  cor- 
rectness of  the  opinion  in  the  mind  of  tiie  law  officer, — die 
auditing  officer  reversed  his  ruling  and  issued  to  Justice  Sie- 
BECKEB  a  warrant  for  the  increased  salary,  whidi  had  foor  a 
considerable  length  of  time  been  retained. 

It  does  not  seem  that  tilie  change  in  ch.  138,  Laws  of  1901, 
by  ch.  414,  had  any  significance,  except  to  cut  off  opportunity 
to  resign  and  .regain  the  place  by  appointment,  as  -Chief  Jus- 
tice Dixon  did,  and  thereby  a  person  in  service  at  the  time  of 
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the  passage  of  the  act  obtain  the  benefit  thereof.  That  is  sug- 
gested by  the  two  dements,  "justices  hereafter  to  be  chosen" 
and  "for  terms  hereafter  to  commence,"  in  conjunction.  The 
words  "term  of  office,"  as  regards  changes  in  salary,  had  by 
long  usage  and  many  rulings,  as  we  have  seen,  come  to  mean,, 
under  sec.  26,  art  IV,  of  the  constitution,  the  period  of  in- 
cumbency whether  for  a  full  term  or  a  fraction  thereof.  It 
is  fair  to  presume  that  it  was  used  by  the  l^slature  in  such 
sense,  no  other  having  obtained  here  during  the  life  of  our 
constitution.  That  such  was  the  case,  is  persuasively  diown 
by  the  fact  that,  following  the  restriction  of  the  act  to  "terms 
of  office  thereafter  to  commence,"  the  act,  ex  industria,  pro- 
vided that  justices  ..  .  .  "now  in  (rfSce  shall  be  paid  during 
the  remainder  of  their  terms"  the  same  salaries  as  theretofore,, 
thus  unnecessarily  giving  significance  to  the  personal  element,, 
except  to  emphasize  the  idea  that  the  term  previously  spoken 
of  was  the  term  of  incumbency.  That  construction  harmon- 
izes with  the  whole  history  of  the  subject  from  the  formation 
of  the  constitution,  and  is  certainly  reasonable,  if  not  inevi- 
table, if  we  concede  that  ^%is  term  of  office,"  as  used  in  sec. 
26,  art  IV,  has  reference  to  the  personal  element,  primarily,, 
instead  of  to  the  "term,"  primarily,  being  disassociated  from 
such  personal  element^  as  in  art  VII. 

It  is  the  (pinion  of  the  court  that  the  view  which  has  sa 
long  prevailed,  which  commenced,  so  far  as  discovered,  with 
Chief  Justice  Whitoit,  one  of  the  dominating  personalities^ 
framing  the  constitution,  seconded  by  Justice  Cole,  also  one 
of  such  f razners,  and  has  been  the  guide  for  many  legislatures^ 
justices  of  this  court,  and  all  state  officers  having  to  do  with 
the  matter,  without  any  disturbance  whatever  till  a  question 
was  raised,  as  we  have  indicated,  under  the  peculiar  wording 
of  the  law  of  1901,  should  continue  to  be  the  guide ;  that  such 
construction  of  sec  26,  art  IV,  is  permissible,  if  not  plainly 
required,  and  that  after  so  long  and  so  harmonious  submission 
to  such  construction,  it  should  be  regarded  as  the  correct  one. 
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As  we  have  progressed  in  an  endeavor  to  voice,  logically,  the 
court's  opinion,  reluctance,  at  first,  to  yield  thereto  lessened  as 
the  pages  of  history  unfolded  and  now  is  entirely  displaced. 
As  an  original  matter,  it  is  not  improbable  that  the  term  of 
office  spoken  of  in  art  VII  is  the  term  of  office  spoken  of  in 
art.  IV,  and  that  it  is  a  unit  as  regards  the  salary  incident, 
though  we  must  freely  confess  ambiguity  in  the  situation  and 
reasonableness  of  the  other  view,  which  we  conclude,  in  face 
of  the  uniform  past,  on  principle,  ought  to  be  followed.  For 
years  after  the  constitution  was  adopted  there  were  no  aids 
in  the  books  to  its  construction  in  respect  to  the  question  im- 
der  discussion.  If  those  who  had  early  to  do  with  the  matter 
had  had  the  benefit  of  the  judicial  reasoning  on  like  provi- 
sions, which  was  postponed  for  some  twenty  years,  a  different 
conclusion  might  have  been  reached. 

It  requires  a  very  clear  case  to  justify  changing  the  con- 
struction of  a  law,  conceded  to  be  somewhat  involved,  which 
has  been  uninterruptedly  acquiesced  in  for  so  long  a  period  as 
fifty  years.  It  is  firmly  the  opinion  of  the  court,  for  reasons 
we  have  endeavored  to  state  with  the  fulness  the  importance 
of  the  case  demands,  that  a  situation  justifying  a  change  does 
not  exist  as  to  the  matter  in  question. 

We  should  say,  in  passing,  that  amendments  were  proposed 
in  the  constitutional  convention  placing  the  usual  restrictions 
upon  changing  the  salary  of  a  justice  of  this  couit,  in  an  ap- 
propriate section  in  the  article  on  the  judiciary,  but  it  was  not 
done,  as  we  have  seen. 

So  the  conclusion  is  that  the  judicial  term  mentioned  in 
art.  VII  of  the  constitution  has  regard,  primarily,  to  the  office, 
disassociated  from  the  occupant  of  it ;  in  other  words,  it  con- 
templates unity,  so  that  several  incumbents  during  the  term 
take  mere  parts  of  an  entirety;  that  "his  term  of  office,"  as 
used  in  sec  26,  art  IV,  of  the  constitution,  has  regard,  pri- 
marily, to  the  personal  element,  the  incumbent  of  the  office; 
contemplates  the  period  of  incumbency,  whether  of  a  whole 
term,  or  a  part  of  the  entirety,  under  art  VII.     As  to  the 
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particular  incumbent's  term  of  service,  during  its  pendency, 
the  legislature  is  under  complete  disability  to  change  the  sal- 
ary incident  in  any  manner  or  to  any  extent ;  but  as  to  any 
period,  within  a  whole  term,  filled  by  appointment  or  election, 
the  legislature  has  power,  before  the  commencement  thereof, 
to  fix  the  compensation,  different  from  that  incident  to  the 
oflSce  during  the  preceding  period. 

By  the  Court. — The  prayer  of  the  petitioner  is  granted. 

Timlin,  J.  {concurring).  As  I  view  this  matter  the  only 
question  involved  is  whether  one  appointed  by  the  governor 
to  fill  a  vacancy  in  the  office  of  justice  of  the  supreme  court, 
which  vacancy  was  caused  by  the  death  of  the  prior  incumbent 
of  that  office,  takes  the  salary  fixed  by  statute  enacted  and  in 
force  prior  to  his  appointment,  but  not  applicable  to  the  sal- 
ary of  his  deceased  predecessor  in  office  because  enacted,  ap- 
proved, and  published  after  the  term  of  such  deceased  prede- 
cessor had  begun. 

I  reach  the  same  conclusion  as  the  majority,  but  solely  upon 
the  following  grounds :  Precedents  from  other  states  have  lit- 
tle advisory  value  in  questions  of  interpretation,  because, 
however  nearly  like  the  words  in  question  may  be  to  those  in 
other  state  constitutions,  they  are  not  identical  nor  foimd  in 
like  collocation,  nor  affected  similarly  by  other  cognate  ex- 
pressions elsewhere  foimd  in  the  instrument.  This  weak- 
ness of  such  precedents  has  been  often  noted  in  questions  of 
interpretation.  The  provision  of  our  constitution  relating  to 
increase  or  diminution  of  salary  is  not  limited  to  judicial  of- 
fices, but  includes  all  public  officers,  and  appears  as  a  gen- 
eral limitation  upon  legislative  power.  It  restricts  the  power 
of  the  legislature  with  reference  to  different  classes  of  per- 
sons ;  relates  to  the  officer,  not  to  the  office,  to  his  term,  not  to 
the  term.     It  is  as  follows : 

"Sec.  26.  The  legislature  shall  never  grant  any  extra  com- 
pensation to  any  public  officer,  agent,  servant  or  contractor 
after  the  services  shall  have  been  rendered  or  the  contract  en- 
Digitized  by  VjOOQIC 


558         SUPREME  COURT  OF  WISCONSIN.     [Mab, 
state  ex  rei.  Bashford  v.  Frear,  138  Wis.  636. 

tered  into ;  nor  shall  the  compensation  of  any  public  officer  be 
increased  or  diminished  during  his  term  of  office." 

I  construe  this  as  wholly  personal  to  each  of  the  classes 
therein  mentioned,  including  the  "public  officer,"  and  the  ex- 
pression "during  his  term  of  office"  accords  with  this  construc- 
tion. Otherwise  the  framers  of  the  constitution  would  have 
used  the  expression  "public  office"  instead  of  "public  officer," 
and  "the  term"  instead  of  "his  term." 

Again,  in  other  sections  of  the  same  instrument  where  cog- 
nate restrictive  provisions  are  found,  the  words  employed  are 
significantly  different.  As  in  sec.  10,  art.  VII,  prohibiting 
judges  from  holding  any  other  office,  it  is  said: 

"They  shall  hold  no  office  of  public  trust,  except  a  judicial 
office,  during  the  term  for  which  they  are  respectively 
elected." 

Or  sec.  12  of  art.  IV,  which  provides: 

"No  member  of  the  legislature  shall,  during  the  term  for 
which  he  was  elected,  be  appointed  or  elected  to  any  civil  of- 
fice in  the  state  which  shall  have  been  created  or  tie  emolu- 
m^its  of  which  shall  have  been  increased  during  the  term  for 
which  he  was  elected." 

The  contention  of  the  learned  attorney  general  is  that  see. 
26  above  quoted  should  be  construed  as  if  it  read,  "during  the 
term  for  which  the  first  incumbent  was  elected,"  instead  of 
"during  his  term,"  and  as  if  it  applied  to  the  salary  fixed  at 
the  beginning  pi  the  official  term  of  the  first  ineumbent  re- 
gardless of  change  of  incumbents  during  this  period  or  term. 
I  think  this  wotdd  be  giving  the  words  "public  officer"  the 
meaning  of  "public  office,"  and  the  personal  ^liis  term"  the 
meaning  of  the  different  impersonal  expression,  "the  term," 
and  that  such  construction  varies  from  the  usual  and  ordinary 
meaning  of  these  words  and  is  therefore  inadmissible. 

I  am  convinced  that  the  main  purpose  of  sec  26,  supra,  is 
to  make  public  officers  independent  of  the  legislative  branch 
of  the  government  as  far  as  possible,  and  to  prevent  the  in- 
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fluence  upon  the  legislative  branch  of  a  combination  of  in- 
terested officeholders  in  an  effort  to  raise  their  salaries,  and 
these  purposes  should  be  considered  in  construing  the  provi- 
sion in  question.  I  do  not  approach  this  question  of  construc- 
tion from  the  viewpoint  of  taking  the  constitutional  official 
term  as  a  unit  and  dividing  this  unit  into  as  many  fractions 
as  there  may  happen  to  be  official  incumbents  during  that 
term,  but  I  regard  the  provision  as  personal  to  the  incumbent 
of  the  office.  If  he  enters  the  office  after  the  change  of  the 
salary  has  taken  place  he  is  entitled  to  that  salary,  and  as  to 
him  it  cannot  be  increased  or  diminished ;  but  if  the  office  is 
vacated  by  death  or  otherwise  before  the  expiration  of  the 
term  the  succeeding  incumbent  takes  the  office  with  the  sal- 
ary fixed  by  the  legislature  for  that  office  and  in  force  at  the 
time  of  the  appointment  or  election  of  the  succeeding  incum- 
bent, even  though  such  appointment  or  election  be  for  part 
of  an  unexpired  term.  I  am  strengthened  in  this  view  be- 
cause this  construction  of  the  constitution  was  arrived  at  by 
Chief  Justice  Whitow  and  by  Chief  Justice  Cole,  both  of 
whom  took  part  in  framing  the  constitution,  and  by  Chief 
Justice  Eyan  and  Justice  Paine,  and  others,  in  drawing  and 
accepting  salaries  pursuant  to  this  interpretation.  The  leg- 
islative and  executive  branches  of  the  state  government  also 
put  this  construction  upon  the  constitution  by  the  enact- 
ment of  ch.  33,  Laws  of  1867,  ch.  145,  Laws  of  1868,  and 
<5h.  293,  Laws  of  1873,  in  each  of  which  statutes  it  was 
provided  that  the  increased  salary  of  judges  of  this  court 
should  apply  to  judges  thereafter  appointed.  As  no  ap- 
pointment could  be  made  except  to  fill  out  part  of  an  un- 
expired term,  the  legislature  which  enacted,  and  the  governor 
who  approved,  these  laws  considered  it  not  in  violation  of  the 
constitution  that  the  appointee  thereafter  appointed  to  fill  out 
any  part  of  the  then  existing  terms  should  have  the  increased 
salary  during  "his  term."  So  the  departmental  officers  of  the 
state  for  nearly  half  a  century  have  put  this  construction  upon 
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the  provision  of  the  constitution  in  question.  All  this  seems 
to  me  to  much  outweigh  the  advisory  effect  of  foreign  judicial 
precedents  upon  questions  of  construction  of  somewhat  simi- 
lar  though  not  identical  provisions,  and  I  have  no  doubt  and 
have  had  but  little  diflSculty  in  arriving  at  the  conclusion  that 
the  true  interpretation  of  sec.  26,  art.  IV,  of  the  state  consti- 
tution is  that  he  who  comes  into  an  office  lawfully  by  election 
or  appointment  to  fill  a  vacancy  caused  by  the  death,  disabil- 
ity, resignation,  or  removal  of  a  different  prior  incumbent  is- 
not  under  the  restrictions  as  to  increase  or  diminution  of  sal- 
ary which  bound  the  prior  incumbent,  but  takes  imder  the 
law  in  force  at  the  time  of  his  appointment  or  election  to  fill 
the  vacancy. 

SiEBEOKEB  and  Barnes,  JJ.,  took  no  part. 


State  vs.  Beooks  and  another. 

March  B^March  11,  1909 

Criminal  law:  Rape:  Conviction  of  person  aiding. 

One  who  was  present  and  aided  and  abetted  another  to  commit 
rape  may  himself  be  convicted  of  rape  although  he  did  not  have 
carnal  knowledge  of  the  woman. 

Certified  from  the  circuit  court  for  Vilas  coimty:  A.  H. 
Keid,  Circuit  Judge.     Qtiesiion  answered  in  the  affirmative. . 

Both  defendants  were  in  due  form  charged  with  the  crime 
of  rape.  The  proof  was  to  the  effect  that  Brooks  had  carnal 
knowledge  of  the  body  of  the  prosecutrix,  the  act  being  char- 
acterized by  all  essentials  of  the  crime  charged,  that  Bums- 
was  present  and  aided  and  abetted  Brooks  in  the  conmiission 
of  the  offense,  but  did  not  himself  have  carnal  knowledge  of 
the  woman.  Both  were  in  due  form  foimd  guilty,  and  the 
cause  was  duly  reported  to  this  court  for  answer  to  the  ques- 
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tion  of  whether,  under  such  a  charge  and  such  proof,  it  was 
conjpetent  to  so  convict  Bums.  TVhile  the  cause  was  pending 
here  a  question  similar  to  that  certified  up  was  presented  in 
Vogel  V.  State,  ante,  p.  315,  119  N.  W.  190,  and  January  5, 
1909,  decided  in  the  affirmative,  whereupon  a  request  was 
made,  signed  by  the  circuit  judge  who  reported  the  case,  by 
the  defendant  Bums,  and  by  his  attorney,  as  well  as  by  the 
prosecuting  attorney  of  Vilas  county,  for  answer  to  be  made 
to  the  question  submitted  as  aforesaid  in  accordance  with  the 
decision  in  the  Vogel  Case,  and  for  a  return  of  the  record  as 
soon  as  practicable  to  the  circuit  court  for  Vilas  county. 

Peb  CusiAif.  The  question  submitted  is  in  accordance 
with  the  decision  of  this  court  in  Vogel  v.  State,  ante,  p.  316, 
119  N.  W.  190,  answered  in  the  affirmative,  and  the  case  is 
remanded  to  the  circuit  court  for  Vilas  coimiy,  Wisconsin,  for 
further  proceedings  according  to  law,  and  the  derk  of  this 
court  is  directed  to  remit  the  record  as  speedily  as  practicable. 


Moehlenpah,  Admiaistrator,   and  others,  Appellants,  vs. 
Mayhxw,  Bespondent. 

January  S—March  SO,  1909. 

(1-4)  Judgment:  Prior  death  of  one  defendant:  Conclusiveness  be- 
tween defendants.  (13,  14)  Res  Judicata.  (5)  Presumptions: 
Statutes  of  other  states.  (6,  7, 13)  Findings:  Materiality:  How 
far  conclusive.  (7-15)  Rescission  of  contracts:  Sale  of  re- 
mainder: Mutual  mistake  of  fact:  Pleading:  Fraud  or  mistake: 
Supplemental  pleadings:  Appeal:  Reversal. 

[1.  Whether  a  Judgment  rendered  !n  form  against  a  defendant  who 
died  after  service  upon  him,  or  appearance,  and  before  the  trial, 
Is  void  or  merely  voldahle,  not  determined.] 
2.  Parties  who  were  codefendanta  In  a  former  action  are  not  con- 
cluded, as  between  themselves,  by  the  Judgment  therein  unless 
there  was  an  issue  framed  between  them  covering  the  point  in 
Vol.  138—36 
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question  In  subsequent  litigation,  or  unless  the  plaintiff  in  the 
former  action  made  a  claim  against  each  defendant  which  nega- 
tived the  right  claimed  in  the  subsequent  litigation  by  one  of 
them  against  the  other. 
8.  Where  no  issue  was  made  by  the  pleadings  between  two  defend- 
ants, it  may  be  shown  in  a  subsequent  litigation  between  them 
upon  a  different  cause  of  action  that  the  issue  in  question  was 
not  in  fact  adjudicated  in  the  former  action;  and  proof  of  the 
death  of  one  defendant  before  trial  or  verdict  might  show  that 
as  to  him  and  his  representatives  there  was  no  issue  tried  on 
notice  and  hearing,  and  hence  no  decision  binding  his  repre- 
sentatives and  his  codefendant  mutually  as  between  themselves. 

4.  Where  one  of  several  defendants  died  and  such  part  of  the  cause 

of  action  as  was  averred  against  the  other  defendants  survived 
against  them,  and  the  cause  thereafter  proceeded  to  trial  and 
Judgment  against  such  other  defendants  without  bringing  in 
the  successor  to  the  rights  and  liabilities  of  the  deceased  party, 
such  Judgment,  under  sees.  2804,  2805,  Stats.  (1898),  did  not 
affect  the  deceased  or  his  interest  in  the  subject  of  the  action 
and  has  no  binding  force  upon  his  personal  representative  and 
heirs  in  subsequent  litigation  between  them  and  one  of  the 
surviving  defendants  in  the  former  action. 

5.  In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed 

that  the  same  statutes  exist  in  another  state  as  in  this  state. 

6.  Findings  of  fact  not  material  to  the  issues  in  an  action  are  not 

binding  upon  the  parties  in  subsequent  litigation. 

7.  In  an  action  to  rescind,  on  the  ground  of  mental  incompetency, 

fraud,  and  undue  influence,  a  sale  of  a  remainder  subject  to  a 
life  estate,  a  finding  that  at  the  time  of  the  sale  neither  party 
thereto  knew  of  the  prior  death  of  the  life  tenant  is  material 
and  relevant  to  the  issues. 

8.  Where  there  is  no  doubt  as  to  the  subject  matter,  the  mere  fact 

that  one  party  has  in  fact  sold  more  than  he  thought  he  was 
selling,  or  the  other  got  more  than  he  expected,  is  not  suffix 
cient  to  avoid  the  contract  of  sale;  but  where  there  is  a  mutual 
mistake  as  to  the  subject  matter,  that  condition  is  sufficient  to 
avoid  the  contract. 

9.  Where  the  subject  matter  of  a  sale,  and  what  both  parties  sup- 

posed they  were  dealing  with,  was  a  right  in  remainder  sub- 
ject to  a  life  estate  and  subject  further  to  be  partially  or  wholly 
used  for  maintenance  of  the  life  tenant,  but  by  reason  of  the 
prior  death  of  such  tenant,  then  unknown  to  either  party,  they 
were  in  fact  buying  and  selling  an  absolute  estate  or  right  im- 
mediately available  in  possession  and  ownership  and  not  sub- 
ject to  diminution,  there  was  a  mutual  mistake  of  fact  such  as 
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would  avoid  the  contract  unless  the  party  seeking  relief  was 
negligent  in  making  the  contract  or  acquiesced  therein  after 
learning  of  the  mistake. 

10.  The  facts  stated  in  the  complaint  must  show  a  case  of  fraud  and 

mistake,  or  fraud  or  mistake,  in  order  to  entitle  plaintifC  to 
relief  upon  either  ground  which  the  evidence  may  establish. 

11.  A  party  asking  rescission  or  cancellation  of  a  contract  must  bring 

forward  all  his  grounds  therefor  in  one  suit,  and  cannot  have 
his  right  or  claim  tried  by  piecemeal. 

12.  Under  some  circumstances  a  court  will,  of  its  own  motion,  direct 

a  supplemental  complaint  to  be  filed  if  the  Justice  of  the  case 
requires  it. 

13.  It  is  not  the  findings  of  the  court  which  conclude  the  parties  in 

subsequent  litigation,  but  the  Judgment  entered  thereon. 

14.  In  an  action  to  rescind  a  contract  on  the  ground  of  fraud  the 

findings  negatived  the  fraud,  but  a  further  material  and  rele- 
vant finding  clearly  established  a  mutual  mistake  of  fact  such 
as,  if  properly  pleaded,  would  have  entitled  plaintifC  to  relief 
in  the  absence  of  negligence  or  acquiescence.  Heldy  that  a  Judg- 
ment for  defendant  on  such  findings  would,  if  allowed  to  stand, 
be  an  adjudication  that,  notwithstanding  such  mistake,  the  con- 
tract is  valid  and  binding  upon  the  parties. 

15.  In  such  case,  the  findings  being  supported  by  the  evidence,  the 

supreme  court  reverses  the  judgment  and  remands  the  cause 
for  trial,  upon  supplemental  complaint  and  answer,  of  the  ques- 
tions relating  to  negligence  in  making  the  contract  or  acquies- 
cence therein  after  discovery  of  the  mistake. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  E.  Rat  Stevens,  Judge.     Reversed. 

The  appeal  is  from  a  judgment  rendered  in  a  suit  in  equity 
brought  to  rescind  an  instrument  of  assignment  and  recover 
an  amoimt  collected  thereunder. 

The  cause  was  first  argued  on  October  23,  1908. 

For  the  appellants  there  were  briefs  by  Whitehead  dc 
Matheson,  and  oral  argument  by  A.  E.  Matheson. 

For  the  respondent  there  was  a  brief  by  E.  D.  McOowan 
and  Burr  W.  Jones,  and  oral  argument  by  Mr.  McOowan. 

A  reargument  having  been  ordered  on  November  10,  1908, 
the  cause  was,*  on  January  9,  1909,  submitted  for  the  appel- 
lants on  a  brief  by  Whitehead  dk  Matheson,  and  for  the  re- 
spondent on  a  brief  by  E.  D.  McOowan  and  Burr  W.  Jones. 
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The  following  opinion  was  filed  Febniary  16,  1909 : 

Timlin,  J.  This  case  presents  several  unusual  and  inter- 
esting complications.  The  plaintiffs,  as  administrator  and 
heirs  at  law  of  Andrew  Roberts,  deceased,  upon  a  complaint 
averring  mental  incompetency  on  the  part  of  the  deceased  and 
fraud  and  imdue  influence  on  the  part  of  the  defendant, 
brought  this  suit  to  rescind  the  contract  of  sale  hereinafter  de- 
scribed and  recover  moneys  received  by  the  defendant  under 
such  contract.  There  was  no  express  averment  of  mistake. 
The  defendant  answered  denying  the  incompetency,  imdue  in- 
fluence, and  fraud,  admitting  and  relying  upon  the  execution 
by  the  deceased  to  defendant  of  an  assignment  of  the  inter- 
est of  the  former  in  the  residue  and  remainder  of  the  estate 
of  one  Thomas  S.  Roberts,  and  pleaded  a  judgment  of  the  su- 
preme court  for  Jefferson  county.  New  York,  in  an  action  to 
construe  the  will  of  Thomas  S.  Roberts  brought  by  the  execu- 
tor of  the  latter,  and  in  which  the  defendant  in  this  action  and 
Andrew  Roberts  and  others  were  parties  defendant,  wherein 
it  was  foimd  and  adjudged  that  the  assignment  in  question 
was  valid  and  that  the  defendant  Mayhew  thereby  became 
and  was  the  owner  of  all  the  interest  of  Andrew  Roberts  un- 
der the  will  of  Thomas  S.  Roberta.  This  judgment  was  duly 
proven,  but  in  the  proof  it  appeared  that  the  action  was  be- 
gun February  11,  1904,  findings  were  made  therein  on  Oc- 
tober 22,  1904,  and  judgment  entered  April  10,  1905.  It 
also  appeared  tJiat  there  was  no  issue  pleaded  or  tried  be- 
tween the  defendants  therein,  Andrew  Roberts  and  W.  A. 
Mayhew,  and  it  otherwise  appeared  that  Andrew  Roberts 
died  on  June  19,  1904,  during  the  pendency  of  the  action  in 
New  York,  and  that  the  action  was  not,  prior  to  judgment, 
revived  against  his  administrator. 

There  is  an  irreconcilable  conflict  of  authority  upon  the 
question  whether  a  judgment  rendered  in  form  against  a  de- 
fendant who  died  after  service  upon  him,  or  appearance,  and 
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before  the  trial,  is  void  or  merely  voidable.  Kager  v.  Vick- 
ery,  61  Kan.  342,  59  Pac.  628,  49  L.  R.  A.  153-175,  and 
cases  in  note.  See,  also.  La  Pointe  v.  O'Malley,  47  Wis.  332, 
2  N.  W.  632,  and  eases  cited.  We  do  not  find  it  necessary  to 
determine  this  question  Because  it  is  not  involved  in  the  in- 
stant case.  We  are  not  considering  the  effect  of  the  judg- 
ment as  between  the  executor  of  the  estate  of  Thomas  S.  Rob- 
erts and  the  plaintiff  and  defendant  in  this  cause,  but  the  ef-. 
feet  of  that  judgment  as  an  estoppel  between  the  plaintiffs  in 
this  case,  claiming  imder  Andrew  Roberts,  and  W.  A.  May- 
hew,  codefendant  of  Andrew  Roberts  in  the  New  York  action. 
In  a  subsequent  litigation  between  themselves,  parties  who 
were  codefendants  in  a  former  action  are  not  concluded  by 
the  judgment  in  such  former  action,  unless  there  was  an  is- 
sue framed  between  such  codefendants  covering  the  point  in 
question,  or  unless  the  plaintiff  in  the  former  action  made  a 
claim  against  each  defendant  which  n^atived  in  effect  the 
right  thereafter  claimed  by  the  other  against  his  codefendant, 
as  in  Giblm  v.  North  Wis.  L.  Co.  131  Wis.  261,  111  N.  W. 
499 ;  Strong  v.  Hooe,  41  Wis.  659 ;  or  in  Devin  v.  Ottumwa, 
53  Iowa,  461,  5  K  W.  652.  See  2  Black,  Judgments,  §  599 
and  cases.  But  in  case  there  is  no  issue  made  by  the  plead- 
ings between  the  two  defendants,  then  in  a  subsequent  litiga- 
tion upon  a  different  cause  of  action  it  might  be  shown  that 
the  issue  in  question  was  not  in  fact  adjudicated.  Orunert 
V.  Spalding,  104  Wis.  193,  80  K.  W.  589.  Proof  of  the 
death  of  one  before  trial  or  verdict  might  serve  to  show  that 
as  to  him  and  his  representatives  in  this  situation  there  was 
no  issue  tried  upon  notice  and  hearing,  and  consequently  no 
decision  binding  his  representatives  and  his  codefendant  mu- 
tually as  between  themselves.  Orunert  v.  Spalding,  supra. 
Our  statutes,  however,  provide  for  such  cases. 

"Where  there  are  several  plaintiffs  or  defendants  in  any  ac- 
tion, if  any  of  them  shall  die  and  the  cause  of  action  sur- 
vives to  or  against  the  others  the  action  may  proceed,  without 
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interruption,  in  favor  of  or  against  the  survivors.  If  all 
the  plaintiffs  or  defendants  shall  die  before  judgment  the  ac- 
tion may*  be  prosecuted  or  defended  by  the  executor  or  ad- 
ministrator of  the  last  surviving  plaintiff  or  defendant,  as  the 
case  may  be."     Sec.  2804,  Stats.  (1898). 

This  part  of  the  section  relates  to  joint  rights  of  action  and 
joint  liabilities,  and  there  is  also  found  later  in  the  same  sec- 
tion provisions  regarding  joint  and  several  liabilities.  Sec. 
2805,  Stats.  (1898),  which  covers  all  other  cases  of  this  kind 
not  included  in  sec.  2804,  provides  that: 

"In  case  of  the  death  of  any  of  several  plaintiffs  or  defend- 
ants, if  part  only  of  the  cause  of  action  or  part  or  some  of 
two  or  more  distinct  causes  of  action  survives  to  or  against  the 
others  the  action  may  proceed  vnthout  bringing  in  the  succes- 
sor to  the  rights  or  liabilities  of  the  deceased  party,  and  the 
judgment  shall  not  affect  him  or  his  interest  in  the  subject  of 
the  action." 

If  we  may  accept  the  notes  to  these  sections  as  evidence,  the 
same  statutes  exist  in  New  York;  but  in  any  event  we  are  au- 
thorized to  presume  they  do.  Slaughter  v.  Bernards,  88  Wis. 
Ill,  59  N.  W.  576;  Bape  v.  Eeaton,  9  Wis.  328;  Walsh  v. 
Dart,  12  Wis.  635;  MacCarthy  v.  Whitcomb,  110  Wis.  113, 
85  N.  W.  707,  and  cases  in  opinion;  Hyde  v.  Oerman  Nat. 
Bank,  115  Wis.  170,  91  N.  W.  230;  Edleman  v.  Edleman, 
125  Wis.  270,  104  N.  W.  66.  The  action  in  New  York  was 
within  the  words  of  the  statute  last  quoted ;  that  is  to  say,  one 
of  several  defendants  died,  and  such  part  of  the  cause  of  ac- 
tion as  was  averred  against  the  other  defendants  survived 
against  them,  and  consequently  the  judgment  did  not  affect 
the  deceased  or  his  interest  in  the  subject  of  the  action. 
Judson  v.  Love,  35  Cal.  463.  The  judgment  has  therefore 
no  binding  force  upon  the  parties  litigant  in  this  action. 

Notwithstanding  this  case  was  quite  close  in  that  respect, 
the  trial  court  found  in  favor  of  the  defendant  upon  the  ques- 
tions of  fraud,  undue  influence,  and  want  of  capacity,  and  im- 
der  the  rule  of  Momsen  v.  Plankinton,  96  Wis.  166,  71  N.  W. 
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98,  and  similar  cases,  we  do  not  feel  justified  in  disturbing 
such  findings.  But  the  findings  and  undisputed  evidence  in 
this  situation  of  the  record  present  the  following  facts: 

On  January  9, 1900,  Thomas  S.  Eoberts  died  testate  in  the 
state  of  JSTew  York,  leaving  one  third  of  the  residue  of  his  es- 
tate to  his  brother  Andrew  Roberts,  a  resident  of  Wisconsin, 
subject,  however,  with  the  other  two  thirds  of  such  residue, 
to  the  life  use  of  the  same  by  the  widow  of  Thomas  S.  Eob- 
erts, who  had  also  the  right  to  use  so  much  of  the  corpus  of 
this  residue  as  might  be  necessary  to  properly  care  for  and 
maintain  her.  The  value  of  this  residue  of  the  estate  left  by 
said  Thomas  S.  Eoberts  was  about  $8,800,  and  at  the  time  of 
his  death  his  widow  was  about  sixty-five  years  of  age  and  in 
good  health.  Under  the  will  of  Thomas  S.  Eoberts  another 
third  of  this  $8,800  subject  to  the  life  estate  of  hi^  widow  as 
aforesaid  passed  to  a  brother,  Eliakim  Eoberts,  but  the  latter 
died  testate  April  12,  1901.  Under  his  will  there  came  to 
Andrew  Eoberts  certain  moneys  not  necessary  to  mention  here 
in  detail,  but  which  were  collected  for  Andrew  Eoberts  by  the 
defendant,  Mayhew.  In  addition  to  these  moneys  so  col- 
lected, there  came  to  Andrew  Eoberts  through  the  will  of  Elia- 
kim Eoberts,  but  from  the  estate  of  Thomas  S.  Eoberts,  a 
further  interest  in  said  residue  or  remainder  of  $8,800, 
amounting  to  about  $600.  December  22, 1903,  Andrew  Eob- 
erts assigned  his  interest  in  the  estate  of  Thomas  S.  Eoberts 
and  in  the  estate  of  Eliakim  Eoberts  to  the  defendant,  May- 
hew,  in  consideration  of  $400,  of  which  $100  was  paid  in 
cash  and  the  remainder  by  a  note  for  $300  bearing  four  per 
cent,  interest.  At  the  time  of  such  assignment  Andrew  Eob- 
erts was  eighty-four  years  of  age,  a  sufferer  from  palsy,  un- 
able to  write,  addicted  to  the  use  of  tobacco  and  intoxicating 
liquors,  at  times  to  excess,  but  possessed  mental  capacity  to 
transact  business.  By  virtue  of  this  assignment  the  defend- 
ant received  about  June  30,  1905,  the  sum  of  $2,558.46,  and 
on  January  13,  1906,  $587.68.     The  circuit  court,  among 
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his  findings  negativing  fraud  and  undue  influence  and  lack 
of  capacity,  found  as  a  fact : 

"(5)  That  at  the  time  such  assignment  was  made  neither 
the  deceased  nor  the  defendant  knew  of  the  death  of  the 
widow  of  said  Thomas  S.  Roberts,  which  had  occurred  on 
August  27,  1903," 

Findings  of  fact  not  material  to  the  issues  in  an  action  are 
not  binding  upon  the  parties  in  subsequent  litigation.  La- 
ihrop  V.  Knapp,  37  Wis.  307 ;  People  ex  rel.  Reilly  v.  John- 
son, 38  N.  Y.  63.  But  this  finding  was  relevant  to  the  is- 
sues of  fraud,  undue  influence,  and  lack  of  capacity,  made  by 
the  pleadings;  for  if  the  defendant,  Mayhew,  knew  of  the 
prior  death  of  the  life  tenant  and  that  he  was  buying  an  ab- 
solute present  vested  title  for  a  small  sum,  instead  of  a  re- 
mainder subject  to  a  life  estate  of  imcertain  duration  and  con- 
tingent in  amount  although  not  in  title,  but  concealed  this 
knowledge  from  the  old  man,  this  would  be  strong  proof  of 
fraud.  It  would  be  a  fact  relevant  to  and  which  might  alone 
support  the  charge  of  fraud  or  that  of  undue  influence.  In- 
deed, the  learned  circuit  judge  in  his  written  opinion  sug- 
gests that  the  determination  of  the  case  by  him  might  have 
been  different  had  this  fact  appeared.  On  the  other  hand, 
had  it  appeared  that  Andrew  Roberts  knew  that  he  was  sdl- 
ing,  not  a  remainder,  contingent  in  amount,  which  he  might 
never  live  to  enjoy,  but  a  present  vested  estate  of  the  value 
of  about  $3,000,  for  $100  in  cash  and  a  note  of  $300,  that 
fact  would  be  relevant  upon  the  question  of  his  mental  capac- 
ity to  manage  his  business  and  make  contracts,  as  well  as 
upon  the  question  of  undue  influence.  It  would  also  be  rele- 
vant upon  the  question  of  fraud,  not  as  establishing,  but  as 
tending  to  negative,  fraud  on  the  part  of  Mayhew.  So  that 
the  fifth  finding  above  quoted  is  one  relevant  to  the  issues 
made  by  the  pleadings  and  an  important  part  of  such  issues, 
although  not  the  ultimate  issuable  conclusion  of  fact  set  forth 
in  the  complaint.     It  was  a  fact  proper  to  be  determined  and 
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relevant  to  the  issues,  and  the  quoted  finding  establishes  that 
it  was  in  fact  adjudicated.  Last  Chwnce  M.  Co.  v.  Tyler  M. 
Co.  167  U.  S.  683,  15  Sup.  Ct.  733 ;  Qrunert  v.  Spalding, 
104  Wis.  193,  214,  80  N.  W.  589;  Wentworth  v.  Racine  Co. 
99  Wis.  26,  74  N.  W.  551;  Rowell  v.  Smith,  123  Wis.  510, 
102  K  W.  1.  This  brings  ufl  to  the  legal  effect  of  the  fifth 
finding. 

In  Scott  V.  Couhon,  [1903]  1  Ch.  453,  a  contract  for  the 
sale  of  a  policy  of  life  insurance  was  entered  into  by  both  par- 
ties in  the  belief  that  the  assured  was  alive.  The  assured 
was  at  the  time  dead.  The  contract  was  completed  by  as- 
signment. It  was  held  that  the  vendors  were  entitled  to  have 
the  contract  set  aside.  In  the  opinion  in  this  case  there  is 
cited  the  familiar  case  of  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597,  611,  also  Colyer  v.  Clay,  7  Beav.  188,  and  Cochrane  v. 
Willis,  L.  R.  1  Ch.  (App.  Cas.)  58.  In  the  last-mentioned 
case  an  agreement  was  entered  into  by  a  tenant  in  tail  on  the 
assumption  that  the  tenant  for  life  was  alive,  when  in  fact 
he  was  dead,  and  Knight  Beuce,  L.  J.,  said : 

"It  would  be  contrary  to  all  the  rules  of  equity  and  common 
law  to  give  effect  to  such  an  agreement  or  to  hold  that  a  per- 
son ou^t  to  be  bound  by  it." 

In  Colyer  v.  Clay,  supra,  a  testator  by  his  will  dated  in 
1809  gave  to  trustees  the  sum  of  £2,000  to  be  invested  in 
funds  and  held  in  trust  for  his  wife  for  life,  and  after  her 
decease  the  trustee  to  pay  the  said  sum  and  dividends  unto  his 
nephew  John  W.  Warren  and  his  nephew  John  Wilson,  share 
and  share  alike,  in  case  they  should  be  then  alive ;  but  if  either 
of  his  said  nephews  should  be  then  dead,  then  to  the  survivor 
of  them.  After  the  death  of  the  testa/tor  and  apparently  dur- 
ing the  life  of  his  widow,  and  in  June,  1813,  John  Wilson 
granted  to  the  plaintiff,  Colyer,  a  certain  annuity,  and  as- 
signed all  his  reversionary  or  expectant  interest  in  this 
£2,000  for  the  purpose  of  securing  the  annuity,  and  later  en- 
tered into  a  contract  in.  vmting  to  sell  all  his  present  and  fu- 
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tiire  interest  and  title  in  and  to  said  sum  of  £2,000  to  the 
plaintiff.  At  the  time  this  writing  was  made,  the  other 
nephew,  John  W.  Warren,  was  dead,  but  the  fact  was  un- 
known to  the  nephew  Wilson  and  to  the  plaintiff,  Colyer,  and 
of  course  by  that  death  Wilson  became  entitled  not  only  to  one 
half  of  the  £2,000  contingent  upon  his  surviving  Warren,  but 
to  an  absolute  vested  title  in  remainder  subject  to  the  life  in- 
terest of  the  testator's  widow.  It  was  held  that  by  reason  of 
the  mutual  mistake  of  the  parties  the  contract  could  not  stand. 

The  same  ruling  was  made  with  reference  to  a  contract  for 
the  purchase  of  an  annuity,  neither  party  having  knowledge 
at  the  time  of  making  the  contract  that  the  annuitant  was 
dead.  Strickland  v.  Turner,  7  "Exch.  208.  Also  where  a  pol- 
icy of  life  insurance  was  surrendered  for  a  paid-up  policy  for 
a  smaller  sum  by  the  beneficiary  without  knowledge  of  either 
party  that  the  insured  was  dead.  Biegel  v.  Am.  L.  Ins.  Co. 
140  Pa.  St.  193,  21  Atl.  392, 11  L.  E.  A.  857;  /S^.  G.  163  Pa. 
St  134,  25  Atl.  1070, 19  L.  E.  A.  166. 

In  Hwrd  v.  Hall,  12  Wis.  112,  the  plaintiff  purchased  from 
the  defendant  the  right,  title,  and  interest  of  the  latter  in  a 
certain  certificate  of  sale  issued  by  the  commissioners  of 
sdiool  and  university  lands  which  conveyed  no  title  or  interest 
to  the  defendant,  and  it  appeared  to  the  court  that  both  par- 
ties were  mistaken  with  reference  to  the  ownership  or  interest 
of  the  defendant  in  the  lands  in  question,  and  that  there  was 
such  a  mistake  or  ignorance  of  fact  which  authorized  a  rescis- 
sion of  the  contract. 

In  EowaUce  v.  Milwaukee  E.  B.  <6  L.  Co.  103  Wis.  472, 
79  N.  W.  762,  the  nature  and  character  of  the  mistake  of  fact 
which  relieves  from  a  contract  is  discussed  and  many  illustra- 
tive cases  cited.  In  that  case  the  plaintiff,  having  suffered  a 
personal  injury  caused  by  defendant,  had  executed  a  release 
of  damages  to  the  defendant  which  she  sought  to  set  aside.  It 
was  not  a  case  of  mutual  mistake  of  f  act^  but  some  of  the  dis- 
cussion there  found  and  some  of  the  oases  and  illustrations 
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given  are  pertinent  The  definition  found  in  Pom.  Eq.  Jur. 
§  839,  is  approved,  and  it  is  also  said  that  the  fact  must  have 
been  not  merely  material  in  the  sense  that  it  might  have  had 
weight,  if  known,  but  that  its  existence  or  nonexistence  was^ 
intrinsic  to  the  transaction — one  of  the  things  actually  con- 
tracted about.  And  the  following  from  Kerr  on  Fraud  and 
Mistake  is  cited  with  approval : 

"Care  must  be  taken  in  distinguishing  cases  where  tiie 
parties  are  under  a  mutual  mistake  as  to  the  subject  matter 
of  a  contract  from  cases  where  there  is  no  doubt  as  to  the- 
subject  matter,  but  the  one  has  in  fact  sold  more  than  he 
thought  he  was  selling,  and  the  other  fi;ot  more  than  he  ex- 
pected."    Kerr,  Fraud  &  M.  433. 

Where  there  is  no  doubt  as  to  the  subject  matter,  the  mere 
fact  that  one  has  in  fact  sold  more  than  he  thought  he  was 
selling,  or  the  other  got  more  than  he  expected,  is  not  sufficient 
to  avoid  a  contract;  but  where  there  is  a  mutual  mistake  as  ta 
the  subject  matter,  that  condition  is  sufficient  to  avoid  the  con- 
tract In  the  instant  case  the  subject  matter  of  the  purchase 
by  Mayhew  and  the  sale  by  Roberts  was  a  right  in  remainder 
subject  to  the  life  of  the  widow  and  subject  to  be  partially  or 
wholly  dissipated  by  reason  of  the  necessities  of  the  life  ten- 
ant It  was  analogous  to  a  contingent  remainder  of  one  third 
of  the  estate.  This  was  the  subject  matter  of  the  con- 
tract and  was  what  both  parties  to  the  contract  believed  they 
were  dealing  with;  but  by  reason  of  the  prior  death  of  the 
widow  they  were  in  fact  buying  and  selling  an  absolute  estate 
or  right  immediately  available  in  possession  and  ownership 
and  not  subject  to  further  diminution  or  depletion.  There  was 
consequently  a  mutual  mistake  of  fact  as  to  the  subject  mat* 
ter  of  the  sale,  and  also,  as  in  all  such  cases,  one  bought  more 
than  he  expected  and  the  other  sold  more  than  he  thought  he 
was  selling.  This  court  was  therefore,  upon  the  consideration 
of  the  case,  confronted  with  this  condition,  namely:  If  the 
ju<lgment  affirmed  by  this  court  would  affirm  the  validity  of 
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the  sale  and  conveyance  as  against  this  mutual  mistake  plainly 
set  forth  in  the  findings  without  any  mitigating  circum- 
stances, we  must  refuse  to  approve  of  that  judgment.  On  the 
other  hand,  if  the  judgment  aflBrmed  by  this  court  upon  these 
findings  would  be  conclusive  only  against  the  ri^t  of  the 
plaintiffs  to  set  aside  the  assignment  in  question  for  lack  of 
capacity,  imdue  influence,  or  fraud,  we  might  thai  affirm  the 
judgment;  but  this  course  would  enable  the  plaintiffs  to  im- 
mediately proceed  upon  the  record  in  this  case  and  have  the 
assignment  vacated  on  the  ground  of  mutual  mistake,  unless 
that  could  be  obviated  by  some  affirmative  defense,  such  as 
negligence  on  the  part  of  Andrew  Roberts.  In  this  condi- 
tion of  the  record  reargument  was  ordered  upon  the  follow- 
ing question:  "Whether  the  mutual  mistake  of  fact  with  ref- 
erence to  the  continuance  of  the  life  of  the  widow  of  Thomas 
S.  Eoberts  was  sufficient  to  avoid  the  assignment  of  Decem- 
ber 22,  1903." 

Counsel  evidently  did  not  imderstand  the  situation,  because 
the  plaintiffs  present  that  their  action  is  based  upon  allega- 
tions of  fraud  and  not  upon  a  mutual  mistake  of  fact,  and 
the  defendant  also  seems  to  think  that  an  amendment  of  the 
<x)mplaint  would  be  necessary  and  to  favor  an  affirmance  of 
the  present  judgment.  Neither  coimsel  gives  us  any  aid  upon 
the  condition  here  appearing,  viz.,  in  a  suit  for  cancellation 
and  rescission  for  fraud,  findings  negativing  the  fraud  but 
clearly  establishing  a  mutual  mistake.  There  is  some  imcer- 
tainty  in  the  rules  of  equity  relative  to  pleading  fraud  and 
mistake.  Upon  a  bill  filed  for  relief  on  the  ground  of  fraud 
relief  may  be  granted  on  the  groimd  of  mistake.  Bead's 
Adm'rs  v.  Cramer,  2  N.  J.  Eq.  277.  Where  an  answer 
averred  fraud,  relief  was  given  on  the  ground  of  mistake. 
Berryman  v.  Graham,  21  N.  J,  Eq.  370.  On  a  bill  filed  on 
the  ground  of  fraud,  relief  was  granted  based  on  mistake ;  but 
the  averments  of  this  bill  were  quite  general.  Daniel  v. 
Mitchell,  1  Story,  172,  Fed.  Gas.  No.  3,562.     A  distinction 
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must  be  observed  between  suits  for  reformation  and  suits  for 
canceUation  or  rescission  of  a  contract  In  the  former  suits 
there  must  be  shown  not  a  mere  mistake  on  one  side,  but  a 
mutual  mistake,  or  what  is  equivalent  in  the  law  to  a  mutual 
mistake,  and,  in  addition,  an  enforceable  contract  of  the  tenor 
and  terms  sought  to  be  established  by  the  suit  ior  reformation. 
On  the  other  hand,  cancellation  or  rescission  proceeds  upon 
the  ground  that  there  was  no  contract  between  the  parties  by 
reason  of  the  mistake  or  fraud.  Relief  on  evidence  showing 
mistake  may  be  had  under  a  bill  the  gravamen  of  which  is 
fraudulent  representation  and  imdue  influ^ice  and  whidb  does 
not  by  name  denominate  the  transaction  as  being  one  pro- 
duced by  mistake.     Powell  v.  Plant  (Miss.)  23  South.  399. 

In  Kyk  v.  Fehley,  81  Wis.  67,  51  N.  W.  257,  the  counter- 
claim charged  false  representations  and  fraud.  The  trial 
court  found  there  was  a  mistake  in  drafting  the  deed  by  omit- 
ting to  state  therein  that  the  same  was  made  and  accepted  sub- 
ject to  a  certain  lease,  and  that  t'le  defendant  was  induced  to 
consent  to  this  omission  by  advice  of  the  plaintifiPs  attorney 
and  in  the  belief  of  the  correctness  of  the  statement  of  the 
latter  as  to  the  legal  effect  of  audi  omission.  The  judgment 
was  affirmed  in  this  court 

There  lA  aJBO  the  familiar  case  of  mistake  on  one  side  and 
knowledge  of  the  mistake  on  the  other,  and  taking  advantage 
of  it,  which  is  always  sufficient  for  rescission  or  cancellation 
and  sometimes  for  reformation,  provided  there  is  another  ex- 
isting contract  which  may  be  substituted.  Clark  v.  Clark,  55 
N.  J.  Eq.  814,  42  Atl.  »6;  VemMe  v.  BvHon,  129  Ga.  537, 
59  S.  E.  253;  EoA^iland  v.  Willete,  141  N.  Y.  36,  35  N.  E. 
958.  But  the  oarreet  rule,  and  that  supported  by  the  weight 
of  authority,  is  that  ibe  facts  pleaded  must  show  a  case  of 
fraud  and  mistake,  or  fraud  or  mistake,  in  the  complaint  in 
order  to  entitle  die  complainant  to  relief  upon  either  ground 
which  the  evidence  may  establish.  Clemens  v.  Clemens,  28 
Wis.   637;  LeigMon  v.   Orard,  20  Minn.   345;   Daniel  t\ 
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Mitchell  1  Story,  172,  Fed.  Cas.  No.  3,562;  StebUm  v. 
Eddy,  4  Mason,  414,  Fed.  Cas.  No.  13,342 ;  Smith  v.  Bah- 
cock,  2  Woodb.  &  M.  246,  Fed.  Cas.  No.  13,009 ;  White  v. 
Denman,  1  Ohio  St  110;  Williams  v.  Sturdevant,  27  Ala. 
598. 

In  the  case  at  bar  we  are,  by  reason  of  the  fifth  finding 
above  quoted,  confronted  with  the  question  whether  the  judg- 
ment of  the  court  below  denying  rescission  or  cancellation 
can  be  upheld  in  the  presence  of  that  finding.  If  this  finding, 
being  relevant  to  the  issues  made  by  the  pleadings  and  actually 
passed  upon  and  adjudicated,  is  conclusive  in  a  subsequent 
litigation  between  the  same  parties  relative  to  the  same  subject 
matter,  the  effect  must  be  to  enable  the  plaintiffs  upon  the 
termination  of  the  present  action  to  begin  an  action  for  re- 
scission on  the  ground  of  mutual  mistake  and  to  conclude  the 
defendant  by  this  fifth  finding  upon  that  question,  or  else  the 
result  must  be  to  adjudge  that,  notwithstanding  the  mutual 
mistake  found  and  presented  to  us  by  the  finding,  the  judg- 
ment rendered  upon  such  findings  asserting  the  validity  of  the 
contract  in  question  is  conclusive  that  such  facts  established 
by  the  fifth  finding  are  insufficient  to  invalidate  the  contract 
of  sale.  The  case  therefore  discloses  a  relation  between  fraud 
and  mistake  not  often  apparent  Kerr,  Fraud  &  M.  (3d  Eng. 
ed.)  434,  440;  Oumpel  v.  Gastagnetto,  97  Cal.  15,  31  Pac 
898.  It  also  discloses  an  effect  of  the  statute  requiring  find- 
ings of  fact  which  perhaps  has  not  before  been  fully  foreseen. 
But  would  the  affirmance  of  this  judgment  have  the  effect, 
while  concluding  the  parties  upon  the  fact  that  there  was  a 
mutual  mistake,  also  to  conclude  them  upon  the  legal  conclu- 
sion resting  upon  this  fact  and  established  by  the  judgment, 
that  the  assignment  was  valid  notwithstanding  this  mutual 
mistake  of  fact?  Manifestly  different  answers  might  be 
given  to  this,  depending  upon  what,  in  such  case,  is  consid- 
ered the  plaintiff's  cause  of  action.  Beginning  with  the  re- 
lief sought,  and  analyzing  and  separating  next  into  forms  of 
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action,  and  again  into  particular  averments  relative  to  the 
case  in  hand,  it  is  obvious  that  the  further  we  proceed  in  this 
separation  and  classification  the  more  we  narrow  the  conclu- 
sive effect  of  judgments  and  impair  their  efficacy  as  a  means 
of  settling  litigated  or  controverted  questions  or  titles. 

In  Wildman  v.  Wildman,  70  Conn.  700,  41  Atl.  1,  the 
plaintiff  brought  an  action  to  have  certain  deeds  executed  and 
delivered  by  him  to  the  defendant  canceled  and  adjudged  void 
on  the  grounds  that  the  deeds  were  given  without  considera- 
tion and  not  for  the  purpose  of  conveying  title,  but  for  the 
purpose  of  preventing  plaintiff's  wife  from  obtaining  dower 
in  the  event  of  his  death.  It  appeared  that  he  had  brought  a 
prior  action  for  the  purpose  of  having  the  same  deeds  can- 
celed and  adjudged  void  on  the  ground  that  they  had  not  been 
delivered  to  the  defendant  It  was  ruled  that  from  the  view- 
point of  res  adjudicata  the  cause  of  action  asserted  in  each 
complaint  was  the  plaintiff's  right  to  cancel  the  deeds  in  the 
first  case  upon  one  ground  and  in  the  second  case  upon  a  dif- 
ferent ground,  and  the  court  said: 

"The  rule  of  res  judicata  does  not  rest  wholly  on  the  narrow 
ground  of  a  technical  estoppel,  nor  on  the  presumption  that 
the  former  judgment  was  'right  and  just;  but  on  the  broad 
ground  of  public  policy,  that  requires  a  limit  to  litigation,  a 
curb  on  the  litigiousness  of  the  obstinate  litigant  Like  the 
statute  of  limitations,  it  is  a  rule  of  rest  As  expressed  by 
Judge  Paedee  in  Supples  v.  Cannon,  44  Conn.  424,  428: 
^The  policy  of  the  law  is  that,  if  a  claim  has  once  been 
passed  upon  by  a  court  of  competent  jurisdiction,  it  shall  not 
thereafter  be  controverted  between  the  same  parties,  and  this 
in  the  interest  of  peace.'  •  .  .  Every  action  is  brought  in 
order  to  obtain  some  particular  result  which  is  termed  the 
remedy.  This  final  result  is  not  the  ^eause  of  the  action ;'  it  is 
rather  the  'object  of  the  action.'  Every  judicial  action  has  in 
it  certain  necessary  elements — a  primary  right  belonging  to 
the  plaintiff,  and  a  corresponding  primary  duty  devolving 
upon  the  defendant,  a  delict  or  wrong  done  by  the  defendant, 
which  consisted  in  a  breach  of  such  primary  right  and  duty,  a 
remedial  right  in  favor  of  the  plaintiff,  and  a  remedial  duty 
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resting  upon  the  defendant  springing  out  of  this  delict,  and,, 
finally,  the  remedy  or  relief  itself.  Every  action,  however 
simple,  must  contain  these  essential  elements;  and,  however 
complicated,  it  has  no  more.  Of  these  elemente,  the  primary 
right  and  duty  and  the  delict  or  wrong  constitute  the  cause  of 
action." 

It  was  ruled  in  this  case  that,  although  the  facts  upon  which 
relief  was  sought  were  different,  the  cause  of  action  was  the 
same  and  was  barred  by  the  decision  refusing  to  cancel  this 
deed  in  the  former  suit  on  the  groimd  that  it  was  never  de- 
livered. Similar  language  may  be  found  in  Herman  v.  Felt* 
housen,  114  Wis.  423,  90  N.  W.  432,  and  cases  there  re- 
ferred to. 

So  in  Hoseason  v.  Keegen,  178  Mass.  247,  59  K  E.  627,  a 
suit  in  equity  to  set  aside  a  conveyance  of  real  estate  on  the 
ground  of  lack  of  consideration,  undue  influence,  and  persua- 
sion was  held  barred  by  the  former  adjudication  in  favor  of 
the  defendant  upon  a  bill  to  set  aside  the  same  deed  on  the 
ground  of  fraud.     Holmes,  C.  J.,  said: 

**The  object  and  petitory  conclusions  of  both  suits  are  the 
same :  to  annul  the  effects  of  the  same  deed  by  a  reconveyance, 
Gillespie  v.  Russel,  3  Macq.  757,  760.  It  is  true  that  the 
ground  on  which  the  recovery  now  is  sought  differs  somewhat 
from  that  formerly  alleged ;  but  so  far  as  appears,  both  biUs 
go  on  generically  the  same  footing,  that  Mary  McLaughlin 
was  given  an  improperly  created  motive  for  action  by  the  de- 
fendant, and  differ  only  as  to  what  the  motive  was.''  Barnes 
V.  Huntley,  188  Mass.  274,  74  K  E.  318. 

In  Bhepa/rdaon  v.  Cary,  29  Wis.  34,  an  action  was  brought 
to  enforce  an  equitable  lien  upon  certain  property  after  a 
judgment  had  been  rendered  against  the  plaintiff  in  an  action 
at  law  against  the  same  defendant  for  conversion  of  the  same 
property  on  the  ground  that  plaintiff  had  shown  no  title  to  the 
property  against  the  defendants.  The  court  held  the  former 
judgment  a  bar.    It  is  said : 

*The  remedy  at  law,  therefore,  founded  on  the  legal  title 
or  right,  is  equivalent  to  that  given  in  equity,  founded  on  an 
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equitable  title  or  lien.  It  is  in  every  case. coextensive  and 
concurrent  with  the  remedy  in  equity,  and,  being  so,  it  would 
seem  necessarily  to  follow  that  the  judgment  in  an  action  at 
law  would  bar  and  estop  the  party  subsequently  resorting  to 
his  suit  in  equity  upon  the  same  subject  or  ground  of  action, 
and  vice  versa/' 

Upon  the  premises  assxmied  by  the  court  the  foregoing 
quoted  paragraph  would  be  a  correct  conclusion  of  law,  other- 
wise not  Wis.  F.  &  M.  Ins.  Co.  Bank  v.  Harm,  100  Wis, 
596,  76  N.  W.  777, 

In  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1,  where  the 
subject  received  great  consideration,  it  was  decided  that  a 
judgment  is  conclusive  between  the  parties  thereto  and  their 
privies  in  a  second  action  on  the  same  claim  or  cause  of  action 
as  to  all  questions  that  were  or  might  have  been  litigated  in  the 
first  action,  and  is  likewise  conclusive  in  a  second  action  upon 
a  different  claim  or  cause  of  action  as  to  every  proposition 
within  the  issues  in  the  first  or  former  action  which  was  pre- 
sented for  adjudication  and  decided. 

Another  rule  of  law  requires  a  party  to  bring  forward  in 
one  suit  all  his  grounds  for  rescission  or  cancellation  and  for- 
bids the  trial  of  such  a  right  or  claim  by  piecemeal.  Stark 
V.  Starr,  94  U.  S.  477 ;  Bendemagle  v.  Cocks,  19  Wend.  207, 
32  Am.  Dec.  448;  2  Black,  Judgments,  §  734;  Caston  v. 
Perry,  1  Bailey,  533,  21  Am.  Dec.  482 ;  Dodd  v.  Scott,  81 
Iowa,  319,  46  N.  W.  1057, 10  L.  R.  A.  360 ;  Dowell  v.  Apple- 
gate,  152  U.  S.  327,  14  Sup.  Ct.  611;  Thompson  v.  Myrick, 

24  Minn.  4.         '  ^  . 

With  reference  to  the  effect  of  the  judgment  appealed  from 

in  the  instant  case,  we  are  convinced  that  its  legal  effect,  if 

allowed  to  stand,  is  to  adjudicate  that,  notwithstanding  the 

mutual  mistake  presented  by  the  fifth  finding,  the  contract 

entered  into  under  such  mistake  is  valid  and  binding  upon 

the  parties,  because  it  is  not  the  findings  but  the  judgment 

which  constitutes  the  former  adjudication.   Denike  v.  Denike, 

44  App.  Div.  621,  60  N.  Y.  Supp.  110;  Whitney  v.  Bayer, 

Vol.  138-87 
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101  Mich.  151,  59  N.  W,  414;  Rauwolf  v.  Glass,  184  Pa.  St. 
237,  39  Atl.  79;  2  Black,  Judgments,  §§  609,  621;  TFoZ/ 
River  L.  Co.  v.  Brown,  88  Wis.  638,  60  N.  W.  996.  Thus  we 
would  be  called  upon  to  pronounce  a  judgment  upon  certain 
facts  which  do  not  in  the  law  warrant  such  a  judgment  The 
case,  however,  has  been  fully  tried  upon  the  issues  of  fraud, 
incapacity,  and  undue  influence.  We  therefore  permit  aU  the 
findings  to  stand  as  they  now  are.  Braunsdorf  v.  Fellner, 
76  Wis.  1,  45  K".  W.  97.  Mutual  mistake  of  the  kind  and 
under  tiie  circumstances  established  here  will  avoid  a  con- 
tract, unless  there  has  been  negligence  in  making  the  contract 
by  the  party  seeking  relief  or  there  has  been  acquiescence  in 
the  contract  with  knowledge  of  the  mistake.  \Vhat  facts  will 
be  sufficient  to  warrant  the  inference  of  such  negligence  or 
such  acquiescence  in  tiiis  class  of  cases  may  be  f  oimd  discussed 
in  the  adjudged  cases.  Our  statute  (sec.  2687,  Stats.  1898) 
provides  for  supplemental  pleadings  by  the  parties,  limiting 
them  to  facts  occurring  or  discovered  since  the  former  plead- 
ing. This  statute  is  adapted  from  the  former  equity  practice, 
and  a  supplemental  bill  could  be  filed  at  any  time  during  the 
progress  of  the  cause,  even  after  a  hearing  or  decree.  Baker 
V.  Whiting,  1  Story,  218,  233,  Fed.  Gas.  No.  786;  Goodwin 
V.  Goodwin,  3  Atk.  370 ;  Dodge  v.  Dodge,  29  N.  H.  177.  But 
it  was  also  settled  that  a  court  would  under  some  circum- 
stances ex  mero  motu  direct  a  supplemental  bill  to  be  filed  if 
the  justice  of  the  case  in  the  opinion  of  the  court  required  this 
to  be  done.  Mutter  v.  Chauvel,  5  Russ.  42*;  Wood  v.  Mann, 
2  Sumn.  316,  Fed.  Gas.  No.  17,953;  Veazie  v.  Willi<iim,  3 
Story,  64,  67,  Fed.  Gas.  No.  16,906. 

Because  we  are  unwilling  to  affirm  the  judgment  in  favor 
of  the  defendant  or  to  order  judgment  in  favor  of  the  plaint- 
iffs upon  the  facts  found  and  presented  tJo  us  by  the  court 
below  and  at  the  same  time  consider  the  facts  so  found  to  be 
supported  by  evidence,  it  seems  best  to  reverse  the  judgment 
of  the  court  below  and  to  remand  the  cause  for  trial,  upon 
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supplemental  complaint  and  answer,  of  the  questions  relating 
to  negligence,  if  any,  of  Andrew  Roberts  in  entering  into  this 
contract^  and  the  acquiescence,  if  any,  of  Andrew  Roberts  or 
the  plaintiffs  in  the  contract  after  discovery  of  the  mutual 
mistake. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

A  motiiHi  for  a  rehearing  was  denied  March  80,  1909. 


State  vs.  Sbeagia. 
January  9-^March  SO,  1909. 


CHminaJ  late:  Sale  of  cigarette  paper:  Coupon  in  sealed  package  of 
tobacco:  Interstate  commerce. 

1.  The  sale,  hy  a  retail  merchant  in  this  state,  of  a  sealed  package 

of  tobacco,  purchased  from  a  wholesaler  in  the  regular  course 
of  business,  containing  a  coupon  stating  that  a  certain  foreign 
corporation  would  send  a  specified  quantity  of  cigarette  paper 
to  any  one  tranemltting  to  it  by  mail  three  of  such  coupons. 
is  a  violation  by  such  retailer  of  sec  1,  ch.  82,  Laws  of  1905, 
which  prohibits  any  person  "by  himself,  his  servant  or  agent, 
or  as  the  servant  or  agent  of  any  other  person,  directly  or  in- 
directly, or  upon  any  pretense,  or  by  any  device,"  from  selling, 
giving  away,  or  otherwise  disposing  of  any  cigarette  paper. 

2.  The  retailer  in  such  a  case  is  the  principal  in  the  sense  that  a 

sale  of  the  package  includes  the  sale  of  a  coupon,  and  an  agent 
in  the  sense  that  he  acts  for  the  foreign  dealer  in  the  latter's 
effort  to  supply  customers  in  this  state  with  cigarette  paper. 

3.  Such  a  sale  does  not  Involve  any  question  of  interstate  commerce. 

Dome,  J.,  dissents. 

Reported  from  the  municipal  court  of  Milwaukee  county : 
A.  C.  Bbazee,  Judge.     Question  answered  in  the  affirmative. 

Action  reported  from  the  municipal  court  of  Milwaukee 
county  under  sec  4721,  Stats.  (1898). 
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The  question  involved  in  the  action  was  whether  the  defend- 
ant was  guilty  of  having  violated  ch.  82,  Laws  of  1905. 

The  cause  was  duly  submitted  on  the  charge  made  in  due 
form  and  a  plea  of  not  guilty  and  a  stipulation  of  facts. 

The  facts  agreed  upon  were,  in  substance,  as  follows:  The 
defendant  on  June  16,  1908,  in  Milwaukee  county,  Wiscon- 
sin, sold  and  delivered  to  Samuel  Burden  a  sealed  package  of 
smoking  tobacco,  labeled  as  "Duke's  Mixture  Smoking  To- 
bacco." Upon  opening  the  package  it  was  found  to  contain  a 
coupon,  so  called,  to  tbe  effect  that  upon  receipt  of  three  of 
such  coupons  through  the  mails  by  "Duke's  Mixture  Depart- 
ment 8,  111  5th  Ave.,  New  York  City,  The  American  To- 
bacco Co.  Mfgr.,  Factory  No.  42,  4th  Dist.  N.  C,"  would 
send  to  the  one  transmitting  them  a  specified  amount  of 
Duke's  Mixture  cigarette  paper.  The  Duke's  Mixture  De- 
partment named  in  the  coupon  is  a  department  of  the  tobacco- 
company  mentioned,  which  is  a  foreign  corporation.  The  de- 
fendant is  a  retail  merchant  in  the  city  of  Milwaukee,  deal- 
ing, among  other  things,  in  tobacco  at  retail.  He  purchased 
the  package  sold  as  aforesaid  in  the  open  market  in  the  regu- 
lar course  of  business  from  a  wholesale  dealer  for  the  purpose 
of  supplying  his  retail  trade. 

The  defendant  was  duly  adjudged  guilty  of  having  unlaw- 
fully offered  for  sale  cigarette  wrappers  and  cigarette  paper 
for  the  purpose  of  being  filled  with  tobacco  for  smoking,  con- 
trary to  ch.  82,  Laws  of  1905.  Thereupon  further  proceed- 
ings in  the  cause  were  stayed  pending  a  result  of  a  report  of 
the  same  to  this  court,  as  to  the  question  of  law  involved. 

The  trial  court  being  of  the  opinion  that  the  facts  stipulated 
as  aforesaid  presented  a  question  of  law  of  such  importance 
and  doubtful  character  as  to  require  final  solution  by  this 
court,  certified  the  case  for  such  solution  pursuant  to  sec. 
4721,  Stats.  (1898),  the  defendant  consenting  Aereta 

The  Attorney  Oeneral,  for  the  plaintiff.  [No  brief  on 
file.] 
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The  cause  was  submitted  for  the  defendant  on  the  brief  of 
WinJcler,  Flanders,  Bottum  &  Fawsett 
The  following  opinion  was  filed  January  26, 1909 ; 

Marshall,  J.  The  question  presented  for  solution  is  this : 
Is  a  sale  or  gift  of  an  order  or  paper,  characterized  as  a  cou- 
pon in  this  action,  by  a  person  in  this  state  to  another  therein 
«J3  part  of  an  entire  transaction  including  the  sale  of  a  packr 
age  of  tobacco,  entitling  the  recipient,  in  case  of  his  obtaining 
two  other  like  papers  and  sending  all  by  mail  to  a  designated 
dealer  in  tobacco  products  and  cigarette  paper  outside  the 
state,  to  receive  therefrom  a  specified  quantity  of  cigarette 
paper, — a  violation  by  such  person  of  sec.  1,  ch.  82,  Laws  of 
1905,  prohibiting  "any  person"  'T)y  himself,  his  servant  or 
agent,  or  as  the  servant  or  agent  of  any  other  person,  directly 
•or  indirectly,  or  upon  any  pretense,  or  by  any  device,"  from 
selling,  offering  for  sale,  keeping  for  sale,  giving  away,  or 
•otherwise  disposing  of  "any  such  cigarettes,  cigarette  paper," 
«tc? 

That  a  transaction  of  the  nature  stated  falls  within  the 
•spirit  of  the  statute  seems  beyond  reasonable  controversy,  and 
that  it  falls  within  its  letter  seems  hardly  less  plain. 

It  appears  that  the  scheme  is  but  a  bald  subterfuge  to  cloak 
the  real  purpose  to  sell  or  give  away  cigarette  paper  to  persons 
in  this  state  in  circumvention  of  the  law,  the  local  dealer  be- 
ing the  principal  in  the  sense  that  a  sale  of  a  package  includes 
the  sale  of  a  coupon,  and  an  agent  in  the  sense  that  he  acts  for 
the  foreign  dealer  in  the  latter's  efforts  to  supply  customers 
in  this  state  with  cigarette  paper. 

Counsel  for  the  defendant  do  not  seem  to  seriously  contend 
to  the  contrary  of  the  foregoing,  and  the  learned  attorney  gen- 
eral appears  to  unite  with  them  in  presenting  the  matter  from 
a  common  viewpoint,  exempting  the  defendant  from  liability 
upon  the  ground  hereafter  stated. 

We  have  the  anomalous  situation  of  counsel  for  defendant 
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contending,  in  the  main,  that  the  stipulated  facts  do  not  show 
a  punishable  violation  of  the  cigarette  law  because  sudi  law 
is  ineffective  as  regards  an  act  requiring  interstate  commerce 
to  effectuate  it  by  putting  the  consumer  in  possession  of  the 
prohibited  article,  and  the  learned  attorney  general  subscrib- 
ing to  the  same  view  and  joining  with  defendant's  counsel 
in  urging  the  position  upon  the  attention  of  this  court  as  un- 
avoidably requiring  an  answer  to  the  submitted  questicm  in 
defendant's  favor.  Doubtless,  the  state's  oflSoer  was  unable  to 
see  any  escape  from  such  position  and  so,  in  justice  to  the  de- 
fendant and  the  court  as  well,  frankly  made  known  his  opin- 
ion in  that  regard  instead  of  contending  to  the  contrary. 
That  is  commendable  but  does  not  preclude  the  court  from 
considering,  or,  perhaps  more  correctly  stated,  excuse  it  for 
failing  to  consider,  the  question  as  involving  the  element  of 
serious  doubt  discovered  by  the  learned  trial  court,  warrant- 
ing the  certification  to  this  court. 

The  statute  seems  in  effect  to  prohibit,  as  plainly  about  as 
English  words  could  be  used  to  that  end,  any  one  in  this  state 
as  principal  or  agent^  directly  or  indirectly,  from  being  con- 
cerned in  selling  or  giving  away  to  any  person  in  this  state 
cigarettes  or  cigarette  paper.  Significant  to  that  effect  are 
the  words  "directly  or  indirectly,  or  upon  any  pretense,  or  by 
any  device."  The  sale  of  the  package  of  tobacco  with  the 
coupons  inclosed,  exchangeable  for  cigarette  paper,  would  not 
have  been  any  different  if  the  package  had  contained  such 
paper  instead  of  the  equivalent.  Can  any  one  fairly  say  that 
was  not  a  mere  pretense  or  device  resorted  to  for  disposing  of 
such  paper  while  giving  the  transaction  a  different  color? 
In  the  opinion  of  the  court  the  answer  must  be  as  here  in- 
dicated. 

The  stipulated  facts,  as  we  view  them,  do  not  raise  any 
question  of  interstate  commerce  and,  therefore,  the  able  argu- 
ments of  counsel  on  both  sides  that  they  do,  and  that  the 
proper  solution  thereof  is  fatal  to  the  prosecution,  we  oxnit  to 
consider. 
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By  the  Court — The  question  submitted  is  answered  in  the 
affirmative,  and  the  cause  remanded  for  judgment  upon  the 
conviction^ 

Dodge,  J.  (disseriting).  In  the  statement  of  facts  should 
be  noted  absence  of  any  knowledge  on  defendant's  part  that 
the  sealed  package  contained  the  so-called  coupon-  I  am  un- 
able to  bring  my  mind  to  the  view  that  the  sale  and  delivery 
of  a  sealed  package  of  tobacco,  purchased  by  the  seller  of  a 
wholesaler,  is  in  any  reasonable  sense  a  sale  of,  or  an  offer  to 
sell,  cigarette  papers  in  Wisconsin  merely  because  the  manu- 
facturer has  clandestinely  inserted  in  such  package  an  offer 
that,  upon  performance  of  certain  oonditionB,  he  will  sell  at 
Xew  York  cigarette  papers  to  any  person  producing  that  and 
two  other  similar  notices.  No  argument  can  add  to  the  mere 
statement  of  the  proposition. 

I  think,  too,  that  several  phases  of  interstate  commerce 
must  be  involved  before  the  acts  of  defendant  can  in  any  way 
be  connected  with  the  sale  of  cigarette  papers  to  any  one.  The 
sale  of  a  magazine  containing  an  advertisement  of  the  same 
offer  by  a  New  York  merchant  would  to  my  mind  present  ex- 
actly the  same  questions. 

I  therefore  am  constrained  to  agreement  with  the  attorney 
general  that  no  crime  is  disclosed,  and  to  dissent  from  the 
judgment  of  the  court. 

Upon  a  motion  for  a  rehearing  counsel  for  the  defendant 
contended,  inter  alia,  that  regarding  the  act  of  the  defendant 
as  a  sale  of,  or  an  offer  to  sell,  cigarette  paper,  it  is  conceded 
that  the  cigarette  paper  to  which  the  sale  or  offer  to  sell  re- 
ferred was  in  another  state  and  that  the  so-called  sale  or  offer 
to  sell  contemplated  its  transportation  into  this  state  for  deliv- 
ery in  consummation  of  the  sale  or  offer.  This  made  it  an  act 
of  interstate  commerce.  U.  S.  v.  Swift  &  Co.  122  Fed.  529 ; 
Swift  &  Co.  V.  U.  S.  196  U.  S.  375 ;  U.  S.  v.  Addyston  P. 
&  S.  Co.  85  Fed.  271,  294,  29  C.  C.  A.  141,  46  L.  R.  A.  122; 
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Bobbins  v.  Shelby  Co.  Tax.  Dist.  120  U.  S.  489 ;  Butler  Bros. 

8.  Co.  V.  U.  S.  R.  Co.  156  Fed.  1,  16 ;  Miller  v.  Goodman,  91 

Tex.  41,  40  S.  W.  718;  Coolc  v.  Boms  B.  Co.  98  Ala.  409, 

413,  12  South.  918 ;  Ware  v.  Hamilton  Brown  S.  Co.  92  Ala. 

145,  9  South.  136;  Culberson  v.  Am.  T.  &  B.  Co.  107  Ala. 

457,  19  South.  34;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 

727;  Emert  v.  Missouri,  156  U.  S.  296,  319;  Brennan  v. 

Titusville,  153  U.  S.  289 ;  Caldwell  v.  North  Carolina,  187 

U.  S.  622,  632 ;  Kehrer  v.  Stewart,  197  U.  S.  60 ;  State  v. 

Trotman,  142  N.  C.  662,  55  S.  E.  599 ;  Stouteiiburgh  v.  Hen- 

nick,  129  U.  S.  141;  Asher  v.  Texas,  128  U.  S.  129;  Ex 

parte  Loeb,  72  Fed.  657;  State  v.  Lagarde,  60  Fed.  186; 

Carstairs  v.  O'Donnell,  154  Mass.  357 ;  Bloomington  v.  Bour- 

land,  137  111.  534;  State  v.  Scott,  98  Tenn.  254,  39  S.  W.  1, 

M  L.  R.  A.  461 ;  KirJcpatrich  v.  State,  42  Tex.  Crim.  459, 

'60  S.  W.  762;  French  v.  State,  42  Tex.  Crim.  222,  58  S.  W. 

1015 ;  Cmtcher  v.  Kentuclcy,  141  U.  S.  47. 

The  motion  was  denied  March  30,  1909. 


Hicks  Printing   Company,   Respondent,    vs.    Wisconsin 
Central  Railway  Company,  Appellant. 

February  IS^March  SO,  1909. 

Contracts:  Construction:  Written  and  printed  provisions:  Practical 
construction:  Illegality:  Railroads:  Advertising  to  he  paid  for 
in  transportation:  Accord  and  satisfaction, 

1.  Written  provisions  inserted  in  a  printed  form  of  contract  are 

to  control  If  they  cannot  be  reconciled  with  the  printed  por- 
tions. 

2.  The  practical  construction  of  a  contract  by  the  parties  acting 

under  It  is  entitled  to  much  weight. 
t.  Where  a  contract  is  fairly  open  to  two  constructions,  by  one  of 
which  it  would  be  lawful,  while  by  the  other  it  would  be  un- 
lawful and  one  party  would  be  subjected  to  a  forfeiture,  the 
former  construction  should  be  adopted. 


Digitized  by  VjOOQIC 


30]  JANUARY  TERM,  1909.  685 

Hicks  P.  Co.  V.  Wis.  Cent.  R.  Co.  138  Wis.  584. 

4.  Plaintiff  agreed  to  publish  in  its  newspaper,  during  the  year 
1906,  advertising  matter  (time  cards,  etc.)  as  the  same  might 
be  furnished  by  the  defendant  railway  company,  "to  be  charged 
at  regular  rates  to  the  amount  of  $400;"  and  "in  full  considera- 
tion of  the  above  advertising"  defendant  agreed  "to  issue  in 
payment  $400  worth  of  transportation."  The  words  first  above 
quoted  were  written  into  the  printed  form  of  contract  furnished 
by  defendant,  and  had  not  appeared  in  previous  contracts  be- 
tween the  parties.  This  was  the  first  contract  made  between 
them  after  ch.  362,  Laws  of  1905,  had  made  it  unlawful  for  a 
railway  company  to  charge  one  person  or  corporation  a  higher 
rate  than  another  for  transportation  and  had  imposed  a  for- 
feiture for  so  doing.  In  November,  1906,  plaintiff  wrote,  stating 
that  it  had  given  defendant  a  great  deal  more  advertising  than 
the  contract  called  for,  and  asked  as  a  favor  that  defendant 
increase  the  contract  to  the  amount  of  $50.  This  request  was 
granted,  and  a  supplementary  contract  made  amending  the 
original  contract  accordingly.  The  value  of  the  advertising 
during  the  year  at  regular  rates  was  more  than  $1,600.    Held: 

(1)  The  advertising  done  was  covered  by  the  express  con- 
tract. 

(2)  The  words  written  into  the  form  of  contract  as  stated 
would  indicate  that  plaintiff  might  charge  for  advertising  done 
in  excess  of  $400,  but  the  practical  construction  placed  by 
plaintiff  on  the  contract  when  he  obtained  the  amendment  would 
indicate  the  contrary;  these  two  considerations  largely  neu- 
tralizing each  other. 

(3)  In  that  situation,  since  a  construction  of  the  contract 
which  would  deprive  plaintiff  of  the  right  to  charge  more  than 
$400  would  make  it  unlawful  and  subject  defendant  to  a  for- 
feiture under  the  act  of  1905,  it  must  be  construed  as  entitling 
plaintiff  to  charge  the  full  value  of  the  advertising  in  excess 
of  what  was  paid  for  in  transportation. 

(4)  There  being  no  controversy  between  the  parties  when 
the  supplemental  contract  was  made  in  November,  1906,  and 
no  settlement  then  made  of  any  existing  dispute,  that  transac- 
tion did  not  constitute  an  accord  and  satisfaction. 

[5.  Whether  advertising  could  be  received  in  payment  for  transpor- 
tation under  ch.  362,  Laws  of  1905,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buenell,  Circuit  Judge.     Affirmed. 

The  plaintiff  publishes  a  newspaper  at  Oshkosh,  Wisconsin, 
and  the  defendant  is  a  railway  company.    For  several  years 
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preceding  1906  the  plaintiff  did  advertising  for  the  defend- 
ant, which  was  paid  for  in  transportation.  The  advertising  in 
a  general  way  consisted  of  publishing  time  cards  and  such  an- 
nouncements as  the  railway  company  desired  to  make.  In 
December,  1905,  the  defendant  forwarded  to  the  plaintiff 
written  duplicate  unsigned  contracts  for  execution  intended  to 
cover  the  year  1906.  Certain  changes  were  made  therein  by 
plaintiff,  and  the  contracts  as  changed  were  delivered  to  the 
agent  of  the  defendant  and  were  forwarded  to  it  for  signature, 
and  were  signed  by  the  defendant  as  amended,  and  one  of  the 
duplicates  was  returned  to  the  plaintiff.  The  1906  contract 
as  amended  was  different  in  one  particular,  which. will  be 
referred  to  in  the  opinion,  from  the  prior  contracts  made 
between  the  parties.  Apparently,  about  November,  1906, 
transportation  had  been  furnished  the  plaintiff  to  the  amount 
provided  for  in  the  contract.  On  November  8,  1906,  the 
plaintiff  wrote  the  defendant  that  it  would  very  much  like  to 
increase  the  contract  to  the  amount  of  $50.  As  a  result  of 
such  request  a  supplementary  contract  was  then  made  be- 
tween the  parties,  reading  as  follows : 

"The  undersigned  hereby  agree  that^  on  account  of  addi- 
tional space  required  by  the  Wisconsin  Central  Railway  Com- 
pany for  reading  notices  and  display  advertisements  during 
the  year  1906,  the  amount  j)f  contract  appended  hereto  is 
hereby  amended  and  increased  to  provide  for  the  payment  by 
the  Wisconsin  Central  Railway  to  the  publisher,  whose  signa- 
ture appears  below,  of  transportation  to  the  amount  of  $50  in 
addition  to  amount  called  for  in  original  contract" 

The  plaintiff  offered  proof  on  the  trial  tending  to  show  that 
the  advertising  done  by  it  for  the  defendant  for  the  year  1906 
at  its  regular  rates  of  charge  amounted  to  $1,612.90,  and  the 
referee  and  the  court  found  the  fact  to  be  in  accordance  with 
this  testimony.  The  plaintiff  brought  suit  on  quantum 
meruit  to  recover  the  alleged  balance  due  it  for  advertising 
over  and  above  the  amount  provided  for  in  the  original  and 
supplementary  oontracts,  to  wit,  the  sum  of  $450.    Plaintiff 
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was  awarded  judgment  in  the  sum  of  $1,162.90,  together  with 
interest  thereon  to  January  1,  1907.  From  such  judgment 
this  appeal  is  taken. 

The  appellant  insists  that  the  court  erred  (1)  in  the  conr 
struction  placed  upon  the  original  contract;  and  (2)  in  fail- 
ing to  find  that  the  supplementary  contract  constituted  an  ac- 
cord and  satisfaction  of  the  claim  upon  which  suit  is  brought. 

For  the  appellant  there  was  a  brief  by  Walter  D.  Corrigan, 
W.  A.  Hayes,  and  Clifton  Williams,  and  oral  argument  by 
Mr,  Hayes.  To  the  point  that  the  making  of  the  supplemental 
contract  amounted  to  an  accord  and  satisfaction,  they  cited 
Continenial  Nat.  Bank  v.  McGeoch,  92  Wis.  286,  312,  314; 
Kercheval  v.  Doty,  31  Wis.  476,  484,  487 ;  Sharp  v.  Mauston,, 
92  Wis.  629,  631;  Wheeler  v.  Meriden  C.  Co.  23  Wis.  584; 
Zimmer  v.  Becker,  66  Wis.  527,  531;  Woodford  v.  Marshall,. 
72  Wis.  129;  Oalusha  v.  Sherman,  105  Wis.  263,  268;  Per- 
kiTis  V.  Owen,  123  Wis.  238,  244. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Hums  &  Oellerich. 

Barnes,  J.  The  contract  involved  on  this  appeal  stated  in 
precise  terms  that  it  commenced  January  1,  1906,  and  ter- 
minated December  31,  1906.  The  principal  controversy 
arises  over  the  meaning  of  the  following  paragraph  in  the 
contract: 

"Party  of  the  second  part  hereby  agrees  to  publish  in  the 
aforesaid  publication  during  the  life  of  this  contract,  advertis- 
ing in  the  form  of  time  cards,  display,  or  readers,  as  may  be 
furnished  from  time  to  time,  necessary  and  desirable  changes 
in  said  advertisements  to  be  made  on  the  request  of  and  with- 
out expense  to  the  party  of  the  first  part,  and  to  be  charged  at 
regular  rates  to  the  amount  of  $400.  In  full  consideration 
of  the  above  advertising,  party  of  the  first  part  agrees  to  issue 
in  payment  $400  worth  of  transportation.  .  .  •" 

The  plaintiff  contends  that  the  contract  covered  advertising 
to  be  charged  for  at  regular  rates  to  the  amount  of  $400  (xily. 
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And  that  it  is  entitled  to  recover  on  quantum  meruit  for  all 
advertising  done  during  the  life  of  the  contract  in  excess  of 
5uch  amount.  The  defendant  claims  that  transportation  fur- 
nished to  the  amount  of  $400  was  in  full  payment  of  all  adver- 
tising of  the  character  specified  during  the  term  covered  by  the 
contract,  and  that  the  clause,  "to  be  charged  at  regular  rates 
to  the  amount  of  $400,"  is  a  mere  designation  of  the  value  of 
the  consideration  passing  from  each  to  the  other.  The  plaint- 
iff agreed  to  publish  during  the  life  of  the  contract — ^that  is, 
from  January  1,  1906,  to  December  31,  1906 — advertising 
matter  as  the  same  might  be  furnished.  This  undertaking 
seems  to  be  absolute,  so  that  the  advertising  done  was  covered 
by  the  written  contract  The  phrase,  "to  be  charged  at  regular 
rates  to  the  amount  of  $400,"  does  not  obviate  the  agreement 
on  the  part  of  the  publisher  to  publish  the  advertisements  fur- 
nished during  the  year  1906.  It  does  leave  the  contract  am- 
biguous as  to  whether  the  publisher  might  charge  for  adver- 
tising done  in  excess  of  the  $400.  But  the  next  sentence  in 
the  contract  contains  the  following  provision:  "In  full  con- 
sideration of  the  above  advertising,  party  of  the  first  part 
iigrees  to  issue  in  payment  $400  worth  of  transportation.'*  So 
we  have  the  anomalous  situation  of  the  plaintiff  agreeing  to 
publish  during  the  year  1906  such  "time  cards"  and  "readers" 
as  might  be  furnished  by  the  railway  company,  and  to  receive 
in  payment  for  such  service  $400  worth  of  transportation, 
-coupled  with  a  provision  that  the  advertising  matter  furnished 
was  to  be  "charged  at  regular  rates  to  the  amount  of  $400." 
There  is  no  claim  that  any  advertising  was  done  during  the 
year  that  did  not  fall  within  the  designation  of  "time  cards, 
•display,  or  readers"  mentioned  in  the  contract 

Obviously  there  is  an  ambiguity  on  the  face  of  the  contract, 
because  it  is  not  clear  from  its  terms  whether  the  advertising 
done  in  excess  of  $400  is  to  be  paid  for  by  the  defendant  other- 
wise than  in  transportation,  or  whether  the  $400  in  transpor- 
tation is  intended  to  cover  all  advertising  done  regardless  of 
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its  value.  Recurring  to  extraneous  matters  dehors  the  con- 
tract, we  are  not  greatly  aided  in  arriving  at  a  true  construc- 
tion of  the  instrument.  The  parties  had  been  doing  business 
for  several  years,  but  none  of  their  contracts  prior  to  the  one 
we  are  considering  contained  the  clause  "to  be  charged  at  reg- 
ular rates  to  the  amount  of  $400."  This  clause  is  meaningless 
if  the  defendant's  construction  of  the  document  is  adopted^ 
and  it  is  only  fair  to  assume  that  the  parties  meant  something 
when  they  inserted  it  in  their  contract  for  1906.  The  fact  of 
its  insertion  strongly  tends  to  support  plaintiffs  construction. 
This  view  gains  additional  support  from  the  fact  that  the 
clause  we  are  considering  was  written  into  the  printed  form 
of  contract  furnished  by  the  defendant  It  is  a  canon  of  con- 
struction that  where  a  contract  "is  written  in  part  and  printed 
in  part^  as  where  it  has  been  filled  in  upon  a  printed  fomiy 
the  parties  usuaUy  pay  much  more  attention  to  the  written 
parts  than  to  the  printed  parts.  Accordingly,  if  the  written 
provisions  cannot  be  reconciled  with  the  printed,  the  written 
provisions  control."  2  Page,  Contracts,  §  1119,  and  cases 
cited;  GilbeH  v.  Stockman,  76  Wis.  62,  65,  44  N.  W.  845. 
On  the  contrary,  the  practical  construction  placed  on  the 
agreement  by  the  plaintiff  strongly  tends  to  support  the  con- 
tention of  the  defendant  that  the  parties  intended  that  the 
entire  compensation  of  the  plaintiff  should  be  limited  to  $400 
in  transportation.  This  is  shown  by  plaintiff's  letter  of  No- 
vember 8,  1906,  in  which  it  stated  that  it  had  given  the  de- 
fendant a  great  deal  more  advertising  than  its  contract  called 
for,  and  requested  as  a  favor  that  $50  worth  of  additional 
transportation  be  given  it,  as  well  as  by  some  other  circum- 
stances of  minor  importance.  The  request  for  the  additional 
transportation  was  granted.  While  either  of  the  facts  alluded 
to  might  be  persuasive  if  the  other  were  absent,  they  largely 
neutralize  each  other  and  do  not  afford  any  very  satisfactory 
explanation  of  the  ambiguity. 

It  is  a  verity  in  the  case  that  the  value  of  the  advertising 
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•done  by  the  plaintiff  amounted  to  over  $1,600.  If  we  adopt 
the  construction  urged  upon  us  by  the  defendant,  then  the 
contract  is  clearly  .unlawful  and  void  and  the  defendant  is 
liable  to  a  large  penalty  for  having  made  and  carried  it  out. 
By  ch.  362,  Laws  of  1905,  the  defendant  is  required  to  file 
tariffs  showing  its  charges  for  the  transportation  of  passen- 
gers (sec  4),  and  it  is  made  unlawful  for  it  to  charge,  de- 
mand, collect^  or  receive  a  greater  or  less  compensation  for  the 
carriage  of  passengers  tiian  that  specified  in  the  tariffs  (sec.  4, 
subd.  c),  and  in  the  event  of  its  demanding  from  any  person 
or  corporation  a  greater  or  less  compensation  for  any  service 
rendered  in  the  transportation  of  persons  than  that  prescribed 
in  the  published  tariffs,  or  than  it  charges,  collects,  or  receives 
from  any  other  person  or  corporation  for  a  like  and  contem- 
poraneous service,  it  is  guilty  of  unjust  discrimination,  which 
is  declared  to  be  unlawful,  and  upon  conviction  thereof  must 
forfeit  and  pay  into  the  state  treasury  not  less  than  $100  nor 
more  than  $10,000  (sec.  22).  It  needs  no  argument  to  show 
that  if  the  contract  under  consideration  required  plaintiff  to 
pay  four  times  as  much  for  the  transportation  used  by  its  of- 
ficers and  servants  as  the  public  was  called  upon  to  pay  gen- 
erally, the  contract  waa  in  plain  contravention  of  the  provi- 
sions of  the  law  in  question.  It  is  significant  that  the  change 
in  form  was  made  in  the  first  contract  entered  into  after  the 
passage  of  the  act  referred  to.  The  construction  now  con- 
tended for  by  defendant  leads  it  "from  the  frying  pan  into 
the  fire." 

If  the  contract  in  question  were  reasonably  plain,  the  results 
that  might  follow  from  its  interpretation  could  make  no  dif- 
ference in  placing  the  proper  construction  thereon.  But  it 
is  not. 

"When  the  terms  of  a  contract  are  indefinite,  uncertain,  and 
susceptible  of  two  constructions,  and  by  giving  them  one  con- 
struction one  of  the  parties  would  be  subjected  to  a  forfeit- 
ure, and  by  giving  them  the  other  no  such  forfeiture  would 

Digitized  by  VjOOQIC 


30]  JANUARY  TEEM,  1909.  591 

Hicka  P.  Co.  v.  Wia.  Cent  R.  Co.  138  Wis.  684. 

be  incurred  and  no  injustice  would  be  done  to  the  other  party, 
the  contract  should  be  so  construed  as  not  to  create  the  forfeit- 
are."  Jacobs  V.  Spalding,  71  Wis.  177,  190,  36  N.  W.  608 ; 
Weidner  v.  Standard  L.  &  A.  Ins.  Co.  130  Wis.  10,  19,  110 
N.  W.  246;  Appleton  I.  Co.  v.  British  Am.  Assur.  Co.  46 
Wis.  23,  1  K  W.  9,  50  N.  W.  1100;  Wier  v.  Simmons,  55 
Wis.  637,  13  N.  W.  873. 

If  one  construction  will  make  a  contract  legal  and  another 
will  make  it  illegal,  the  former  construction  is  to  be  preferred. 
Alfree  v.  Gates,  82  Iowa,  19,  47  N.  W.  993;  Pitney  v.  Bol- 
ton, 45  K  J.  Eq.  639,  18  Atl.  211;  North  Pac.  L.  Co.  v. 
Spore,  44  Oreg.  462,  75  Pac  890 ;  Wyait  v.  Larimer  &  W.  7. 
Co.  18  Colo.  298,  33  Pac.  144,  36  Am.  St  Eep.  280;  3  Page, 
Contracts,  §  1120.  This  court  has  said  that  **where  a  con- 
tract is  fairly  open  to  two  constructions,  by  one  of  which  it 
would  be  lawful  and  the  other  unlawful,  the  former  must  be 
Adopted.''  Waters  v.  McOuigan,  72  Wis.  155, 157,  39  N.  W. 
382;  fiofcfc*  V.  McLean,  117  U.  S.  567,  6  Sup.  Ct  870;  V.  S. 
9).  Cent.  Pac.  B.  Co.  118  U.  S.  235,  6  Sup.  Ct.  1038. 

It  is  argued  in  behalf  of  the  plaintiff  that  the  contract  was 
void  ab  initio  under  the  interstate  commerce  act,  because  the 
-defendant  could  not  contract  to  receive  anything  but  money  in 
payment  for  transportation,  and  that  plaintiff  is  entitled  to 
recover  qiuintum  meruit  as  if  no  express  contract  had  been 
made.  In  support  of  this  proposition,  we  are  cited  to  Tariff 
•Circular  No.  14ta,  p.  43,  issued  by  the  Interstate  Coiiimerce 
Commission,  as  placing  a  correct  construction  on  the  federal 
law.  Sec.  2  of  the  interstate  conmierce  act,  as  originally 
•drawn,  made  it  unlawful  for  any  common  carrier  to  charge, 
•collect,  or  receive  a  greater  or  less  compensation  for  any 
service  rendered  in  the  transportation  of  passengers  than  it 
<5harged  other  persons  for  a  like  and  contemporaneous  service 
under  substantially  similar  circumstances  and  conditions.  For 
the  purposes  of  this  case,  the  differences  between  this  section 
and  sec  4  of  the  Wisconsin  law  are  not  material.  Prior  to 
the  passage  of  the  Hepburn  act  (Act  June  29, 1906,  ch.  3591, 
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34  U.  S.  Stats,  at  Large,  584,  U.  S.  Comp.  Stats.  Supp.  1907, 
p.  892)  the  federal  law  was  interpreted  to  permit  a  carrier  to 
exchange  transportation  in  payment  for  advertising,  and  the 
Interstate  Commerce  Commission  at  least  tacitly  assented  to 
such  construction.  The  Wisconsin  Railroad  Commission  like- 
wise ruled  imder  our  law  that  the  statute  did  not  forbid  the 
exchange  of  transportation  for  advertising,  provided  the  ex- 
change was  equal  and  that  mileage  was  furnished  at  the  regu- 
lar rate  of  charge  equal  in  value  to  the  advertising  done  at  the 
usual  and  customary  rates  of  charge.  The  amendment  of 
1906  to  sec  6  of  the  interstate  commerce  act  prohibited  a 
greater,  less,  or  different  compensation  being  charged  one 
party  than  was  charged  another  for  a  like  service  in  the  trans- 
portation of  persons  or  property.  The  Interstate  Commerce 
Commission  construed  the  word  "different'*  in  the  amended 
law  as  prohibiting  carriers  from  receiving  anything  but 
money  in  payment  for  transportation,  inasmuch  as  that  was 
the  only  common  medium  that  could  be  used.  It  evidently 
reached  the  conclusion  that  advertising  was  a  different  com- 
pensation for  mileage  than  money,  although  each  might  have 
the  same  value,  and  rule  54,  effective  September  15,  1906, 
was  promulgated  to  meet  the  existing  conditions.  This  case 
was  not  tried  to  fit  the  interstate  commerce  law  if  that  law 
had  been  properly  construed  prior  to  the  passage  of  the  Hep- 
bum  act 

It  is  not  necessary  to  decide  whether  advertising  could  be 
received  in  payment  for  mileage  under  ch.  362,  Laws  of  1905. 
The  carriers  and  the  commissions  with  which  they  had  to  deal 
tK^nstrued  the  law  as  giving  the  right  of  exchange,  provided 
things  of  equal  value  were  swapped.  There  is  no  positive 
prohibition  in  the  law  against  making  such  exchange,  and,  un- 
less it  be  held  that  there  is  an  implied  one,  the  construction 
*ijiven  was  correct.  A  contract  made  to  exchange  transporta- 
tion for  advertising  of  equal  value  might  well  be  entered  into 
in  perfect  good  faith  and  in  the  belief  that  it  was  legal* 
Neither  legality  nor  good  faith  could  be  presumed  in  favor  of 
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a  contract  calling  upon  the  plaintiff  to  pay  four  times  what 
the  transportation  furnished  was  worth.  The  contract  being 
ambiguous,  we  think  that  construction  should  be  adopted 
which  would  acquit  the  parties  of  entering  into  a  contract 
which  they  must  have  known  would  fall  imder  the  ban  of  the 
law. 

We  fail  to  see  where  there  is  any  question  of  accord  and 
satisfaction  in  the  case.  There  was  no  controversy  of  any 
kind  between  the  parties  when  the  supplemental  contract  of 
November,  1906,  was  made,  and  no  settlement  was  made  of 
any  then  existing  dispute.  The  transaction  lacked  the  neces- 
sary elements  vital  to  an  accord  and  satisfaction.  It  follows 
that  the  judgment  of  the  circuit  court  is  correct. 

By  the  Court. — ^Judgment  affirmed. 


Leasum,  Respondent,  vs.  Green  Bat  &  Westbbn  Rail- 

BOAD,  Appellant 

ilarch  9— March  SO,  1909. 

Railroads:  Injury  to  passenger  riding  in  car  icith  live  stock. 

Defendant  had  contracted  to  carry  plaintiff's  live  stock  and  him- 
self in  charge  thereof  on  the  same  train,  which  had  a  passenger 
coach  attached.  Plaintiff  was  in  the  car  with  the  live  stock 
while  it  was  heing  switched  into  the  train,  and  was  thrown 
down  and  injured  by  its  being  bumped  against  the  other  cars. 
There  was  evidence  that,  after  such  collision,  the  conductor 
asked  plaintiff  if  he  was  all  right  and  could  go  ahead  with  the 
car,  to  which  plaintiff  replied  that  he  thought  so,  and  he  was 
then  permitted  to  ride  in  the  car  to  its  destination;  also  that  a 
brakeman  who  had  had  orders  from  the  agent  to  switch  the 
car  into  the  train  and  who  superintended  that  work  knew  that 
plaintiff  was  in  the  car  and  asked  him  if  everything  was  all 
right  as  they  were  about  to  hitch  on.  ffeZd,  that  although  there 
was  no  express  contract,  no  actual  necessity,  and  no  custom 
shown  entitling  plaintiff  to  ride  in  the  car  with  the  stock,  yet 
the  jury  might  well  infer  from  the  evidence  that  the  contract 
was  in  harmony  with  the  conduct  of  the  parties  thereunder, 
and  might  find  that  plaintiff  was  justified  in  supposing  that 
he  was  rightly  in  the  car  and  hence  was  not  guilty  of  contribu- 
tory negligence  in  being  there. 

Vol.188  — 38 
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Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  J.  J.  Fbuit,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  injury  to 
person  and  to  property.  Only  so  much  of  the  controversy  as 
relates  to  injury  to  the  person  is  involved  on  this  appeal. 

The  plaintiff  loaded  a  car  containing  household  goods,  a 
cow,  and  some  chickens,  at  Whitehall,  Wisconsin,  for  ship- 
ment to  Keokuk,  Iowa.    The  car  was  loaded  about  7 :30  o'clock 
on  the  morning  of  September  2,  1905,  and  was  to  be  carried 
by  a  west-bound  accommodation  train  to  which  a  passenger 
coach  was  attached  for  the  carriage  of  passengers.  This  train 
arrived  at  Whitehall  about  one  hour  and  thirty  minutes  after 
the  car  was  loaded.     In  the  meantime  the  car  had  been 
switched  to  a  convenient  position  for  being  attached  to  the 
west-bound  train  by  the  engine  of  another  freight  train.    The 
plaintiff  was  in  the  car  at  the  time  it  was  switched  and  talked 
with  one  of  the  brakemen  of  the  freight  train.     His  evidence 
fairly  shows  that  at  the  time  the  west-bound  train  arrived 
which  was  to  carry  the  car  in  question  the  household  goods 
had  been  arranged  in  the  car.    There  is  no  evidence  tending 
to  show  that  any  of  the  employees  engaged  in  the  manage- 
ment of  the  west-bound  train  knew  of  the  presence  of  tte 
plaintiff  in  the  car  when  the  same  was  switched  into  the  train 
in  which  it  was  to  be  carried.     In  backing  the  car  into  the 
train  the  connection  between  the  car  and  the  engine  broke,  the 
air  brakes  refused  to  work,  and  the  car  was  run  against  the 
other  cars  of  the  train  that  were  standing  on  the  track,  with 
considerable  force,  so  that  plaintiff  claimed  he  was  thrown 
down  and  received  injuries  for  which  the  suit  was  brought. 

The  plaintiff  paid  to  the  defendant  $38  in  consideration 
for  transporting  the  car  and  himself  from  Whitehall  to  Keo- 
kuk. The  complaint  alleged  that  in  consideration  of  such  pay- 
ment the  defendant  "agreed  to  carry  the  said  plaintiff  in 
charge  of  said  live  stock  on  the  train  where  the  same  was  so 
carried,  from  Whitehall,  Wisconsin,  to  Keokuk,  Iowa."  This 
allegation  of  the  complaint  was  admitted  by  the  answer.   The 
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trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  $500. 

Numerous  errors  are  assigned,  but  counsel  for  appellant 
stated  on  the  oral  argument  that  all  such  errors  were  waived, 
except  the  refusal  of  the  court  to  grant  a  nonsuit  or  to  direct 
a  verdict  on  the  ground  that  the  defendant  was  not  liable  for 
the  injuries  sustained,  for  the  following  reasons:  (1)  That 
the  defendant  had  no  knowledge  nor  notice*  that  the  plaintiff 
was  riding  in  the  car  in  question;  (2)  that  such  car  was  not 
one  provided  for  the  carriage  of  persons;  and  (3)  that  said 
plaintiff  had  no  right  to  occupy  the  car  at  the  time  of  the 
injury. 

John  0.  Gaveney  and  B.  8,  Cowie,  for  the  appellant,  cited, 
among  other  cases,  Ohio  &  M.  B.  Co,  v.  Hatton,  60  Ind.  12 ; 
III  Cent.  B.  Co.  v.  O'Keefe,  168  111.  115,  48  K  E.  294; 
Mendenhall  v.  A.,  T.  &  8.  F.  B.  Co.  66  Kan.  438,  71  Pac. 
846 ;  Walker  v.  Oi'een,  60  Kan.  20,  56  Pac.  477 ;  Chicago  & 
E.  B.  Co.  V.  Field,  7  Ind.  App.  172,  34  K  E.  406;  McNa- 
mava  v.  0.  N.  B.  Co.  61  Minn.  296,  63  K  W.  726;  Texas  & 
P.  B.  Co.  V.  Black,  87  Tex.  160,  27  S.  W.  118 ;  2  Hutchinson, 
Carriers,  sec.  999;  McOraw  v.  Bailway  Co.  135  N.  C.  264; 
Mo.,  K.  &  T.  B.  Co.  V.  Williams,  91  Tex.  255 ;  Atchism,  T. 
&  8.  F.  B.  Co.  V.  Lindley,  42  Kan.  714,  22  Pac.  703. 

For  the  respondent  there  was  a  brief  by  Anderson  &  Ekem, 
and  oral  argument  by  H.  L.  Ekem. 

Babnes,  J.  It  is  a  general  rule  that  a  person  desiring  to 
become  a  passenger  on  a  railway  train  must  enter  one  of  the 
coaches  or  cars  set  apart  for  passengers,  and,  if  without  the 
knowledge  of  the  agents  of  the  railway  company  he  seeks  to 
ride  on  some  other  portion  of  the  train  and  is  injured,  he  can- 
not recover  damages  on  accoimt  of  the  mere  negligence  of  the 
carrier.  4  Elliott,  Railroads  (2d  ed.)  §  1578,  and  cases 
cited ;  2  Hutchinson,  Carriers,  §  999,  and  cases  cited ;  Jenk- 
ins V.  C,  M.  &  8t.  P.  B.  Co.  41  Wis.  112. 

Where  the  agent  of  a  railway  company  makes  a  contract 
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with  the  shipper  of  live  stock  by  which  such  shipper  is  per- 
mitted to  ride  in  the  same  car  with  the  stock,  such  contract 
is  binding  upon  the  company  if  the  agent  was  acting  within 
the  scope  of  his  apparent  authority  in  making  it,  particularly 
where  it  is  shown  that  it  was  usual  and  customary  for  shippers 
of  live  stock  to  ride  in  the  car  with  the  animals.  Such  shipper 
is  not  guilty  of  contributory  negligence  in  riding  in  such  car 
if  it  appears  that  it  was  reasonably  common  and  consistent 
with  his  employment  for  him  to  do  so.  Lawson  v.  C,  St. 
P.,  M.  &  0.  B.  Co.  64  Wis.  447,  24  K  W.  618;  Chicago  & 

A.  B.  Co.  V.  Winters,  175  111.  293,  61  K  E.  901;  Orcutt  v. 
N.  P.  B.  Co.  45  Minn.  368,  47  N.  W.  1068. 

Where  a  party  who  accompanies  live  stock  to  care  for  the 
same  rides  most  of  the  time  in  the  caboose,  but  finds  it  neces- 
sary to  ride  in  the  car  with  the  stock  a  portion  of  the  time  in 
order  to  care  for  them,  and  he  is  injured  while  so  doing,  he  is 
not  guilty  of  contributory  negligence,  and  the  liability  of  the 
carrier  for  injuries  suffered  by  him  is  no  different  from  what 
it  would  be  if  he  had  been  injured  while  riding  in  the  portion 
of  the  train  provided  for  the  carriage  of  passengers.  Waier- 
man  v.  C.  &  A.  B.  Co.  82  Wis.  613,  634,  52  N.  W.  247, 1136. 

A  contract  limiting  the  liability  of  the  carrier  to  $500  for 
injuries  sustained  by  a  party  accompanying  live  stock  is  void 
as  against  public  policy,  inasmuch  as  such  party  is  a  pas- 
senger for  hire.  Feldschneider  v.  C,  M.  A  8t.  P.  B.  Co. 
122  Wis.  423,  432,  99  N.  W.  1034;  Davis  v.  C,  M.  &  St.  P. 

B.  Co.  93  Wis.  470,  67  N.  W.  16,  1132. 

No  express  contract  entitling  the  plaintiff  to  ride  in  the 
same  car  with  his  cow  and  chickens  is  shown.  It  is  made  a 
verity  by  the  pleadings  that  he  had  paid  for  his  passage  on 
the  train,  but  this  does  not  establish  a  contract  for  carriage  in 
a  freight  car.  We  hardly  think  that  there  is  any  affirmative 
evidence  showing  any  actual  necessity  for  the  plaintiff  to  be 
in  the  car  at  the  time  of  the  accident.  No  evidence  was  of- 
fered showing  any  custom  on  the  part  of  shippers  to  ride  in 
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the  car  containing  their  live  stock.  The  case  is  almost  barren 
of  proof  showing  a  contract,  a  custom,  or  a  necessity  which  en- 
titled plaintiff  to  ride  in  this  particular  car,  and  were  it  not 
for  one  or  two  items  of  testimony  to  which  we  will  now  allude 
this  judgment  could  not  be  sustained. 

The  evidence  of  the  plaintiff  shows  that^  after  the  collision 
occurred,  the  conductor  of  the  train  asked  plaintiff  if  he  was 
all  right  and  could  go  ahead  with  the  car,  to  which  plaintiff  re- 
plied that  he  thought  so;  that  he  was  permitted  to  ride  in  the 
freight  car,  without  objection  or  without  protest,  from  White- 
hall to  East  Winona  on  the  defendant's  road,  and  from  thence 
to  Keokuk  on  the  Chicago,  Burlington  &  Quincy  Railroad, 
and  that  he  occupied  the  car  on  his  journey  from  Saturday 
morning  at  9  o'clock  until  the  following  Monday  morning. 
The  attitude  of  the  conductor  of  the  train  which  carried  the 
plaintiff  from  Whitehall  was  not  consistent  with  any  assump- 
tion other  than  the  one  that  plaintiff  was  in  the  car  as  a  mat- 
ter of  right.  It  was  the  duty  of  this  conductor  to  examine 
the  transportation  of  the  plaintiff.  He  knew  that  he  had  been 
at  least  slightly  injured  while  in  the  freight  car  before  his 
train  left  Whitehall.  If  that  transportation  or  the  custom  of 
the  company  did  not  entitle  the  plaintiff  to  ride  where  the 
conductor  found  him  and  afterwards  permitted  him  to  ride, 
it  is  fair  to  asstmie  that  he  would  have  requested  plaintiff  to 
occupy  the  portion  of  the  train  provided  for  the  accommoda- 
tion of  passengers.  It  is  true  the  conductor  testified  that  he 
told  plaintiff  he  could  not  ride  in  this  car,  and  that  he  only 
permitted  him  to  do  so  because  plaintiff  informed  him  that  he 
wanted  to  remain  in  the  car  awhile  and  fix  things  up.  The 
plaintiff  denies  that  the  conductor  made  any  suggestion  that 
he  should  not  ride  in  the  freight  oar,  and  it  is  undisputed  that 
he  did  ride  in  it  until  it  was  switched  out  of  the  train  at  East 
Winona  and  thereafter  until  it  reached  Keokuk.  Under  this 
state  of  the  proof  the  jury  might  well  infer  that  the  contract 
of  carriage  was  in  harmony  with  the  conduct  of  the  parties 
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thereunder,  and  that  the  construction  placed  thereon  by  the 
parties  was  in  accordance  with  its  terms. 

The  testimony  of  the  plaintiff  further  shows  that  he  saw 
and  talked  with  the  brakeman  of  the  freight  crew  while  the 
car  was  being  put  in  place  by  the  freight  engine  preparatory 
to  being  coupled  to  the  west-bound  train,  and  that  the  brake- 
man  asked  him  if  everything  was  all  right  as  they  were  about 
to  hitch  on.  This  evidence  was  disputed,  and  it  was  for  the 
jury  to  determine  the  fact.  The  brakeman  testified  that  he  had 
orders  from  the  agent  to  switch  the  car  containing  Mr.  Lea- 
sum  onto  the  west-bound  train  and  that  he  did  switch  it  onto 
that  train.  He  watched  the  brakeman  of  the  west-bound  train 
couple  the  car  onto  the  engine  hauling  such  train.  Having 
been  instructed  by  the  agent  to  switch  the  car  in  question  onto 
the  west-bound  train,  and  having  apparently  superintended 
such  work,  the  inference  is  well-nigh  conclusive  that  he  gave 
the  engineer  and  brakeman  of  such  train  to  understand  that 
the  car  was  ready  to  be  moved  in  the  condition  it  was  with  the 
plaintiff  therein.  No  request  was  made  of  the  plaintiff  to  va- 
cate the  car.  It  may  well  be,  as  contended  by  appellant,  that 
a  brakeman  cannot  ordinarily  waive  the  rules  adopted  by  his 
employer  r^arding  the  carriage  of  passengers,  and  that  notice 
to  him  of  a  fact  or  condition  may  not  always  be  notice  to  his 
principal.  But  it  is  apparent  that  it  was  his  duty  in  this  case 
to  ascertain  whether  the  oar  in  question  was  in  proper  condi- 
tion to  be  switched,  and,  if  it  was,  to  move  it*  Otherwise  it 
was  apparently  his  duty  to  let  it  remain  where  it  was.  Hav- 
ing ascertained  that  the  plaintiff  was  in  the  car  with  his  goods 
and  live  stock,  it  was  a  question  for  the  jury  to  say  whether 
the  conduct  of  the  defendant's  employees  was  such  that  plaint- 
iff was  justified  in  inferring  that  he  was  rightly  in  the  car. 
We  conclude  that  there  was  sufficient  evidence  in  the  record 
to  sustain  the  findings  of  the  jury  to  the  effect  that  the  plaint- 
iff was  not  guilty  of  contributory  negligence. 

By  the  Court. — Judgment  affirmed 
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Beatz,  Appellant,  vs.  Stabk,  Eespondent, 

March  9— March  SO,  1909. 

Negligence:  Fires:  Evidence:  Special  verdict:  Omissions:  Waiver. 

1.  In  an  action  for  damages  on  account  of  a  fire  alleged  to  have 

been  negligently  started  by  defendant  on  his  own  land  and 
negligently  allowed  to  escape  onto  plaintiffs  adjoining  land,  the 
evidence  is  held  to  sustain  a  verdict  finding  that  the  flre  was 
not  caused  by  defendant's  negligence. 

2.  A  special  verdict  in  such  case  finding  that  the  fire  which  started 

on  defendant's  lands  and  burned  over  the  lands  of  the  plaintiff 
was  not  caused  by  negligence  of  the  defendant.  Is  held  to  have 
covered  the  question  whether  that  fire  started  by  reason  of  any 
negligence  of  defendant  in  starting  or  guarding  certain  brush 
pile  fires  from  which  it  was  claimed  the  fire  in  question  origi- 
nated; and,  the  evidence  being  undisputed  and  conclusive  that 
after  that  fire  was  discovered  no  efforts  would  have  availed  to 
prevent  its  spread  to  plaintiffs  land,  it  was  not  necessary  to 
submit  that  question  to  the  Jury. 

3.  Under  sec.  2858m,  Stats.   (Laws  of  1907,  ch.  346),  omission  to 

submit  any  controverted  question  In  the  special  verdict  is  not 
ground  for  reversal  if  there  was  no  specific  request  for  such 
submission.  A  finding  thereon  in  conformity  with  the  judg- 
ment will  be  presumed  to  have  been  made  by  the  court,  and  if 
the  evidence  is  sufficient  to  sustain  such  finding  it  will  not  be 
disturbed. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Feuit,  Circuit  Judge.     Affirmed. 

Action  for  damages  alleged  to  have  resulted  from  a  fire  neg- 
ligently started  by  defendant  on  his  own  premises  and  negli- 
gently allowed  to  escape  unto  the  plaintiff's  timber  land  lying 
to  the  east  of  him.  The  evidence  disclosed,  without  much 
dispute,  that  about  1 :30  or  2  o'clock  a  forest  fire  was  discov- 
ered upon  a  forty  acres  belonging  to  defendant,  covered  with 
a  growth  of  brush  and  small  timber.  The  fire  ran  over  cer- 
tain of  plaintiff's  premises  lying  to  the  eastward  and  caused 
damage  thereto.  It  appeared  that  defendant  owned  other 
land  immediately  south  of  that  upon  which  the  fire  started, 
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that  the  same  had  been  cleared  from  brush  and  the  brush 
gathered  into  piles,  and  that  the  morning  of  the  same  day  de- 
fendant had  burned  eight  of  these  piles  of  brush.  He  tes- 
tified that  he  had  continued  his  attendance  on  them  from 
7  a.  m.  till  noon,  long  after  they  were  burned  to  ashes,  and 
that  no  fire  escaped  from  them  to  the  place  where  the  forest 
fire  was  found,  which  was  about  twenty-five  rods  from  the 
nearest  of  these  piles.  Much  evidence  was  given  as  to  me- 
teorological conditions  and  as  to  the  precautions  exercised 
by  defendant 

The  court  submitted  to  the  jury  a  special  verdict,  of  which 
but  one  question  was  answered,  and  that  in  the  negative,  to 
wit:  "Was  the  fire  that  started  on  defendant's  lands  on  May 
18,  1907,  and  which  burned  over  the  lands  of  the  plaintiff, 
caused  by  negligence  of  the  defendant  ?"  The  court  instructed 
the  jury  to  consider,  in  response  to  this  question,  both  whether 
defendant  was  negligent  in  causing  the  fire  or  in  permitting 
the  fire  to  escape  into  the  adjoining  woods,  and  that  they 
should  answer  affirmatively  if  they  found  negligence  in  either 
respect.  After  motions  to  reverse  the  answer  to  this  question 
and  for  a  new  trial,  judgment  was  entered  in  favor  of  the  de- 
fendant, from  which  the  plaintiff  appeals. 

0.  M.  Perry,  for  the  appellant 

Thorwald  P.  Abel,  for  the  respondent 

DoDOE,  J.  The  only  error  which  is  both  assigned  and  ar- 
gued by  appellant  consists  in  permitting  the  verdict  to  stand 
in  defiance  of  asserted  uncontradicted  evidence  that  defend- 
ant negligently  caused  the  fire  which  damaged  plaintiff.  For 
convenience  we  will  refer  to  the  fires  started  by  the  defendant 
in  the  morning  to  bum  his  brush  as  the  "brush  pile  fires,"  and 
to  that  which  originated  in  the  afternoon  in  the  woods  on  de- 
fendant's land  as  the  "woods  fire.''  There  was  no  direct  evi- 
dence how  the  latter  started*  It  is  argued  that  the  proximity 
of  the  brush  pile  fires  was  such  that  an  inference  must  be 
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drawn  that  either  those  fires  escaped  and  ran  into  the  woods 
or  that  the  high  wind  blew  sparks  or  brands.  There  is  evi- 
dence which,  if  credited,  fully  negatives  the  former  theory, 
and  there  is  evidence  that  defendant  stayed  with  the  brush 
pile  fires  until  they  had  entirely  burned  out,  leaving  not  until 
nearly  noon.  There  is  also  evidence  that  defendant  did  noth- 
ing else  to  in  any  way  cause  the  woods  fire.  So  that  we  think 
there  was  evidence  at  least  sufficient  to  warrant  the  jury  in 
absolving  defendant  from  any  responsibility  for  the  starting 
of  the  woods  fire,  whether  by  negligence  or  otherwise.  As  to 
any  negligence  in  permitting  the  woods  fire  to  escape  eastward 
unto  plaintifiTs  land,  the  evidence  is  undisputed  that  at  the 
time  it  was  discovered  it  was  raging  before  a  high  westerly 
wind,  with  such  vehemence  that  no  human  efiPorts  could  have 
stayed  its  progress  to  the  leeward,  and  that  it  would  have  been 
not  only  futile  but  foolhardy  to  make  any  efforts  in  the  face  of 
that  fire.  Such  evidence  was  clearly  sufficient  to  at  least  make  * 
a  jury  question  whether  defendant  was  guilty  of  negligence  in 
not  making  such  attempt  Apart  from  such  omission  there  is 
no  suggestion  of  negligence.  This  assignment  of  error  cannot 
be  sustained. 

There  is  some  argument,  though  no  assignment  of  error, 
that  the  verdict  does  not  cover  the  issues,  since  the  one  an- 
swered question  of  the  special  verdict  does  not  inquire  as  to 
defendant's  negligence  in  permitting  fire  to  escape  after  it 
had  been  started.  We  have  no  doubt  that  the  question  in  the 
verdict  refers  to  the  woods  fire,  since  that  was  the  one  that 
escaped  unto  and  injured  plaintiff's  land.  Therefore  inquiry 
as  to  whether  that  fire  was  caused  by  defendant's  negligence 
did  submit  the  question  whether  any  negligence  of  his,  either 
in  starting  or  in  guarding  the  brush  pile  fires,  was  responsible 
for  originating  the  woods  fire ;  and  the  court  very  clearly  in- 
structed the  jury  to  so  consider  the  evidence  in  answering  the 
question  submitted.  After  the  woods  fire  started  and  was  dis- 
covered, the  evidence  is  undisputed  and  conclusive  that  no 
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precautions  could  have  been  taken  or  efforts  made  of  any  effect 
to  prevent  its  escape  unto  plaintiff's  lands,  and  not  without 
unreasonable  danger  to  the  life  of  any  person  so  undertaking. 
Hence  there  was  no  occasion  to  submit  that  question  to  the 
jury.  In  any  event,  the  failure  to  submit  it,  even  in  the  pres- 
ence of  conflicting  evidence,  in  the  absence  of  a  special  re- 
quest by  appellant,  need  not  reverse  the  judgment;  for,  ev^n  if 
the  evidence  is  not  conclusive,  it  is  sufficient  to  support  a  find- 
ing by  the  trial  court  that  there  was  no  negligence  in  permit- 
ting the  escape  of  that  fire,  which  finding  must  be  deemed  to 
have  been  made  in  obedience  to  ch.  346,  Laws  of  1907  (sec- 
2858m,  Stats.) 

Certain  other  assignments  of  error  are  not  argued  and 
therefore  need  not  be  here  considered. 

By  the  Court. — Judgment  affirmed. 


Estate  of  Moobb:  Mooeb  and  another.  Appellants,  vs. 
MooBE,  Eespondent 

March  9— 'March  SO,  1909, 

WilU:  Construction:  Codicil:  Cutting  down  gift  *fi  prior  provision: 
Precatory  words:  Costs. 

1.  A  will  gave  to  the  testator's  widow  and  his  two  sons,  each  a  one- 

third  interest  In  the  residue  of  the  estate.  A  codicil  provided 
that  one  son  "buy  out  and  pay  off  the  others  to  the  extent  of 
their  shares  so  that"  he  "will  be  the  owner  of  the  home  farm 
which  I  [testator]  value  at  about  $6,000."  Held,  that  the  cod- 
icil did  not  cut  down  the  gift  first  made,  but  was  precatory  o^ily. 

2.  A  provision  of  a  will  is  not  to  be  so  construed  as  to  cut  down  a 

gift  made  in  positive  and  clear  terms  in  a  prior  provision  unless 
it  does  so  by  the  use  of  words  definite  in  meaning  and  in  posi- 
tive terms  expressive  of  such  an  intent. 

3.  Generally,  in  a  contest  between  legatees  to  establish  their  rights 

under  a  will,  costs  should  be  awarded  to  the  successful  party. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

After  making  certain  bequests,  oonoeming  which  no  ques- 
tion is  raised,  the  will  in  question  provided  as  follows : 

"Third.  I  direct  that  all  the  rest,  residue  of  my  estate,  both 
real  and  personal,  be  divided  into  three  equal  parts,  and  to  mj 
beloved  wife,  Janie,  I  deliver,  devise  and  bequeath  one  part, 
to  be  in  lieu  of  dower  and  all  allowances  provided  by  law  for 
the  widow,  and  in  lieu  of  homestead,  and  to  be  her  property 
absolutely  and  in  fee. 

"JFourth.  I  devise  to  my  beloved  sons,  John  Moore  and 
Elmer  Moore,  each  tlie  one-tliird  part  of  my  estate;  it  being 
my  intention  that  after,  the  bequests  made  in  the  first  and 
second  paragraphs  above,  that  the  residue  of  my  estate  be 
divided  equally  between  my  beloved  wife,  Janie,  and  sons, 
John  and  Elmer,  each  to  have  one  third  thereof." 

By  a  codicil  the  testator  provided  as  follows: 

"I  hereby  devise  and  give  to  Mrs.  Alice  McFarland 
$500.00  (five  hundred  dollars)  out  of  the  part  of  my  prop- 
erty that  my  will  directed  should  go  to  Johth  Moore  (i.  e.  out 
of  John  Moore's  share)." 

A  second  codicil  is  as  follows: 

"I,  James  Moore,  of  Stark,  while  in  sound  mind  and  mem- 
ory, hereby  further  provide  (concerning  the  fourth  paragrapk 
of  my  will  of  July  17th,  which  is  altered  by  a  codicil  of  De- 
cember 4th  by  a  $500  gift  to  Mrs.  Alice  McFarland  which  I 
wish  to  stand)  that  my  son,  Elmer  Moore,  buy  out  and  pay 
off  the  others  to  the  extent  of  their  shares  so  that  Elmer  wiU 
be  the  owner  of  the  home  farm  which  I  value  at  about 
$6,000." 

The  county  court  for  Vernon  county  construed  the  will  and 
codicils  as  giving  the  residue  of  the  estate  to  Elmer  upon  con- 
dition that  he  pay  the  widow,  Janie  Moore,  one  third  of  its 
value  (foimd  to  be  $1,566.66),  and  a  similar  amount,  less  the 
legacy  of  $500  to  Mrs.  Alice  McFarland,  to  John  Moore. 
Upon  John  Moore's  appeal  to  the  circuit  court  the  judgment 
of  the  county  court  was  reversed  and  the  county  court  was. 
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directed  to  assign  the  residue  of  the  estate  to  Janie  Moore, 
Elmer  Moore,  and  John  Moore  in  common.  This  is  an  ap- 
peal by  Mrs.  Janie  Moore  and  Elmer  Moore  from  the  judg- 
ment of  the  circuit  court  so  rendered. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J.  Henry  Bennett,  and  for  the  respondent  on  that  of  C.  W. 
Graves. 

SiEBECKEB,  J.  The  effect  of  the  second  codicil  in  connec- 
tion with  the  third  and  fourth  paragraphs  of  the  will  is  in 
dispute  between  the  parties.  After  making  some  specific  be- 
quests, the  testator  in  the  third  and  fourth  paragraphs  di- 
rected that  the  residue  of  his  estate  should  be  divided  into 
three  parts.  One  part  he  devised  to  his  wife,  in  lieu  of  dower, 
homestead  rights,  and  allowances  to  her  as  widow;  the  remain- 
ing two  parts  he  devised  to  his  two  sons,  John  and  Elmer, 
^'each  the  one-third  part  of  my  estate,"  expressly  declaring, 
"it  being  my  intention  .  •  •  that  the  residue  of  my  estate 
be  divided  equally  between  my  beloved  wife,  Janie,  and  sons, 
John  and  Elmer,  each  to  have  one  third  thereof."  Under  these 
provisions  it  is  clear  that  the  wife  and  the  two  sons  each  ob- 
tained a  fee  interest  to  a  one-third  part  of  the  residue  of  the 
estate.  In  the  second  codicil  the  testator  declares  :"!••. 
hereby  further  provide  .  .  .  that  my  son,  Elmer  Moore, 
buy  out  and  pay  off  the  others  to  the  extent  of  their  shares  so 
that  Elmer  will  be  the  owner  of  the  home  farm  which  I  value 
at  about  $6,000."  The  coimty  court  held  that  the  testator 
thereby  intended  so  to  modify  the  will  as  to  give  Elmer  the 
right  to  buy  the  whole  interest  in  the  farm,  which  was  in- 
cluded in  the  residue  of  the  estate  under  the  third  and  fourth 
<5lauses  of  the  will,  thereby  to  impose  on  Elmer  the  burden  of 
paying  the  widow  and  John  each  the  one  third  of  its  actual 
value,  and  by  such  payment  to  secure  the  right  to  have  their 
interests  conveyed  to  him.  The  circuit  court  rejected  this 
view  upon  the  ground  that  the  context  of  the  second  codicil 
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showed  no  intent  in  the  testator  to  abrogate  or  restrict  the  in- 
terest in  the  residue  of  his  estate  devised  to  his  widow  and 
son  John  as  specified  in  paragraphs  3  and  4^  except  as  the 
first  codicil  concededly  modified  the  wilL 

The  latter  view  seems  to  us  to  express  the  true  intent  of  the 
testator.  The  context  of  the  codicil  makes  it  apparent  that  he 
had  in  mind  the  provisions  in  paragraphs  3  and  4  which  gave 
his  wife  and  son  John  each  a  one-third  interest  in  the  farm, 
as  he  declared,  "absolutely  and  in  fee/'  The  language  of  the 
codicil  is :  "that  my  son,  Elmer  Moore,  buy  out  and  pay  off 
the  others  to  the  extent  of  their  shares  so  that  Elmer  will  be 
the  owner  of  the  home  farm  which  I  value  at  about  $6,000." 
This  clearly  evinces  that,  when  he  made  this  codicil,  he  in- 
tended that  the  widow  and  each  son  should  each  receive  and 
have  a  one-third  interest  in  the  farm,  but  that  he  desired  El- 
mer to  buy  out  the  interests  of  the  others.  It  is  therefore  ap- 
parent that  Elmer  did  not  receive  the  farm  under  the  will^ 
but  only  a  one-third  interest  therein,  as  did  the  other  devisees. 
This  idea  of  the  testator  necessarily  negatives  the  claim  that 
he  intended  to  devise  to  Elm^  the  whole  farm,  but  charged 
with  the  burden  of  devises  to  the  widow  and  the  other  son, 
each  of  one  third  of  its  actual  value. 

If  the  testator  intended  that  the  whole  farm  should  go  to 
Elmer  under  the  will  he  could  readily,  and  naturally  would, 
have  employed  language  which  would  have  expressed  such  an 
intention.  The  phraseology  employed  is  not  expressive  of 
such  an  object,  but  it  evinces  a  desire  that  Elm^r  buy  out  and 
purchase  from  the  wife  and  other  son  the  interest  in  the  farm 
devised  to  them.  This  in  effect  renders  the  words  precatory 
in  their  nature,  and  they  are  operative  only  as  a  reoonmienda- 
tion  by  the  testator  to  his  devisees,  but  they  leave  compliance 
discretionary  with  the  parties. 

It  is  furthermore  to  be  observed  that  the  testator  fixed  no 
definite  value  on  the  farm  in  case  Elm^r  should  buy  out  the 
others,  leaving  it  to  the  parties  to  place  a  value  on  it  in  the 
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^vent  of  such  purchase.  The  provisions  of  the  will  show  that 
the  testator  understood  that  all  should  have  the  same  interest 
in  and  right  to  the  land.  This  gave  them  mutual  and  equal 
rights.  Tabor  v.  Tabor,  85  Wis.  313,  56  K  W.  702 ;  Conlin 
V.  Sowards,  129  Wis.  320,  109  N.  W.  91.  The  terms  of  the 
codicil,  when  considered  in  connection  with  the  devises  under 
paragraphs  3  and  4,  fail  to  cut  down  the  gifts  made  in  these 
paragraphs.  It  is  a  well-recognized  rule  that  language  in  a 
provision  of  a  will  is  not  to  be  so  construed  as  to  cut  down  a 
gift  made  in  positive  and  clear  term^  in  a  prior  provision,  im- 
less  it  does  so  by  the  use  of  words  definite  in  meaning  and  in 
positive  terms  expressive  of  such  an  intent.  The  phraseology 
of  the  codicil  does  not  meet  this  requirement.  The  language 
employed  does  not  embody  the  idea  that  the  testator  intended 
to  cut  down  or  restrict  the  interest  in  the  farm  given  his 
widow  and  son  John  in  paragraphs  3  and  4.  Estate  of  Bellas, 
176  Pa.  St.  122,  34  Atl.  1003;  Clay  v.  Wood,  163  N.  Y.  134, 
47  N.  E.  274;  Bilk  v.  Bills,  80  Iowa,  269,  45  K  W.  748; 
Estate  of  Oranniss,  142  CaL  1,  75  Pac.  324.  We  are  of 
opinion  that  the  circuit  court  properly  held  that  under  the  will 
the  widow  and  the  two  sons  took  the  farm  in  common  and  that 
each  owned  one  third  thereof  absolutely  in  fee. 

Eespecting  the  allowance  of  costs,  the  record  discloses  noth- 
ing to  distinguish  this  case  from  the  usual  contest  between 
legatees  to  litigate  and  establish  rights  to  a  testator's  property 
under  the  precisions  of  a  will.  There  is  nothing  in  the  na- 
ture of  this  contest  which  calls  for  exempting  the  litigants 
from  the  rules  applicable  to  and  governing  the  right  to  costs. 
The  circuit  court  properly  awarded  costs  to  the  successful 
party. 

By  the  Court. — Judgment  aflSrmed. 
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Maxwell,  Respondent,  vs.  Town  of  Wellington,  imp., 

Appellant 

March  B'-March  30,  1909. 

Highways:  Insufficiency:  Personal  injury:  Location  of  defect:  Amend- 
ment of  complaint:  Special  verdict:  Instructions  to  jury:  Ground 
of  action:  Neffligence:  Remarks  of  court:  Immaterial  errors. 

1.  In  an  action  against  two  towns  for  injuries  alleged  to  have  been 

caused  by  a  defect  in  an  east  and  west  highway,  the  stone  con- 
stituting the  defect  was  alleged  to  have  been  on  the  north  and 
south  town  line  between  the  towns.  On  the  trial  it  appeared 
that  such  stone  was  about  eighteen  inches  west  of  the  town 
line,  wholly  within  one  town,  and  a  nonsuit  was  granted  as  to 
the  eastern  town.  It  appeared  also  that  the  stone  was  within 
the  limits  of  a  north  and  south  highway,  iii^olly  within  the 
western  town,  at  the  point  where  it  was  intersected  by  the  east 
and  west  road.  Held,  that  it  was  not  error  to  permit  the  com- 
plaint to  be  amended,  after  plaintiff  had  rested,  so  as  to  de- 
scribe the  defect  as  being  In  the  north  and  south  highway  at 
the  intersection  of  the  east  and  west  road,  and  to  admit  further 
evidence  as  to  the  location  and  condition  of  such  north  and 
south  highway. 

2.  It  was  immaterial  in  such  case  whether  plaintiff  was  traveling 

along  or  across  the  defective  highway. 
Z.  A  question  in  the  special  verdict,  "Was  the  highway  at  the  place 
where  and  time  when  plaintiff  was  Injured  insufficient  for  pub- 
lic use?"  is  held  to  have  fairly  submitted  the  issues,  so  that 
It  was  not  error  to  refuse  to  submit  the  question,  **Was  the  road 
running  north  and  south,  where  the  same  intersects  the  east 
and  west  road,  insufficient  for  public  travel?"  although  it  was 
claimed  that  the  defect  was  at  a  considerable  distance  from  the 
north  and  south  traveled  track. 

4.  An  instruction,  relative  to  admissions  testified  to  as  having  been 

made  by  certain  of  plaintifTs  witnesses  at  the  time  of  the  acci- 
dent, to  the  effect  that  such  admissions  are  considered  in  law 
as  the  weakest  kind  of  evidence,  is  held,  even  if  not  giving 
fully  the  law  on  the  subject,  not  to  have  been  prejudicial  to 
defendant  If  more  specific  insti-uctions  were  desired  by  de- 
fendant they  should  have  been  requested. 

5.  There  being  evidence  that  the  stone  constituting  the  alleged  de- 

fect was  near  the  east  line  of  the  north  and  south  road,  but  in 
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such  close  proximity  to  the  traveled  track  at  the  point  of  in- 
tersection with  the  east  and  west  road  as  to  constitute  a  defect 
in  the  highway  at  such  intersection,  an  instruction  stating  that 
"notwithstanding  a  road  may  contain  a  smooth  traveled  track 
of  sufficient  width,  still,  if  there  is  an  obstruction  or  declivity 
so  close  to  the  traveled  track  as  to  render  the  road  or  highway 
unsafe  for  those  traveling  thereon  in  the  exercise  of  ordinary 
care,  the  highway  may  be  insufficient,"  is  held,  though  not  en* 
tlrely  clear,  not  to  have  been  harmful. 

6.  An  instruction  that  the  action  is  based  upon  negligence  of  the 
town  authorities  in  failing  to  lay  out,  open,  and  keep  in  repair 
the  highway  so  as  to  render  it  reasonably  safe  for  travel,  and 
that  the  jury  were  to  determine  under  all  the  evidence  whether 
such  insufficient  condition  was  not  only  negligence  on  the  part 
of  the  defendant  town,  but  also  whether  such  condition  was  the 
proximate  cause  of  plaintifT's  injury,  is  held  not  to  have  been 
prejudicial  to  the  defendant,  although  not  strictly  a  correct 
statement  of  the  law,  in  that  the  liability  of  the  town  does  not 
rest  upon  its  negligence  but  upon  the  statute  declaring  it  liable 
if  the  damage  happens  by  reason  of  insufficiency  of  the  high- 
way. Mabshall,  J.,  is  of  the  opinion  that,  inasmuch  as  tho 
action  is  not  founded  upon  insufficiency  of  the  highway  as  orig- 
inally constructed  but  upon  failure  to  keep  it  in  repair,  it  was 
strictly  correct,  under  the  decisions  of  this  court,  to  say  that 
the  action  was  based  on  negligence. 

T*  Language  of  the  trial  court,  after  giving  instructions  requested 
by  the  parties,  "Now,  I  will  come  back  to  my  own  instructions," 
is  disapproved  but  held  not  prejudicial  error. 


Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Feuit,  Circuit  Judge.     Affirmed. 

This  action  was  brought  against  the  towns  of  Wellington 
and  Glendale,  in  Monroe  county,  Wisconsin,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  on  account 
of  a  defective  highway.  The  action  is  predicated  upon  the  al- 
leged negligence  of  the  tovms  in  permitting  a  stone  to  remain 
in  the  highway,  thus  rendering  such  highway  defective  and 
insufficient.  Upon  the  trial  a  motion  for  nonsuit  was  granted 
in  favor  of  the  town  of  Glendale,  the  evidence  showing  that 
the  defect  in  the  highway  was  wholly  within  the  town  of 
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Wellington.  Upon  the  trial  the  jury  returned  the  following 
verdict : 

"(1)  Was  the  place  where  the  accident  happened  within 
the  limits  of  the  town  of  Wellington?    A.  Yes. 

"(2)  Was  the  highway  at  the  place  where  and  time  when, 
plaintiff  was  injured  insufficient  for  public  use?     A.  Yes. 

"(3)  If  you  answer  *Yes'  to  the  second  question,  did  th& 
defendant  town  have  notice  of  such  insufficiency,  so  that  by 
the  exercise  of  reasonable  diligence  it  might  have  remedied  it 
before  the  plaintiff  was  injured  ?    A.  Yes. 

"  (4)  If  you  answer  'Yes'  to  the  second  and  third  questions, 
was  such  insufficient  condition  of  the  highway  the  proximate 
cause  of  plaintiff's  injury  ?     A.  Yes. 

"(5)  Was  plaintiff  guilty  of  want  of  ordinary  care  which 
contributed  to  prodiice  her  injury  ?    A.  No. 

"(6)  Was  Mr.  Maxwell,  the  husband  of  this  plaintiff,  at 
the  time  of  the  accident  to  plaintiff,  guilty  of  want  of  ordi- 
nary care  which  contributed  to  produce  her  injury?    A.  No. 

*'(7)  In  the  event  that  the  court  shall  finally  determine- 
that  the  plaintiff  is  entitled  to  recover,  at  what  sum  do  you 
assess  her  damages?    A.  $725.'' 

Motion  for  a  new  trial  was  made  by  the  defendant  and  de^ 
nied,  and  judgment  for  plaintiff  ordered  upon  the  verdict. 
Judgment  was  rendered  accordingly,  from  which  this  appeal 
was  taken. 

Defendant  assigns  the  following  errors :  (1)  The  court  erred 
in  refusing  to  submit  to  the  jury  in  the  special  verdict  the 
questions  proposed  by  the  appellant  (2)  The  court  erred  in 
permitting  the  plaintiff  to  amend  her  complaint  on  the  trial. 
(3)  The  court  erred  in  instructing  the  jury  as  appears  by  the^ 
first,  second,  third,  and  fourth  exceptions  of  the  defendant  to- 
the  charge.  (4)  The  court  erred  in  admitting  and  excluding 
testimony  against  the  objections  of  the  defendant. 

For  the  appellant  there  was  a  brief  by  C.  W.  Graves,  at- 
torney, and  Masters,  Graves  &  Masters,  of  counsel,  and  oral 
argument  by  C.  W.  Orwves. 

For  the  respondent  there  was  a  brief  by  Oraham  dc  Ora- 
ham,  and  oral  argument  by  J.  0.  Oraham. 
v^oL.  138  —  39 
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Kebwin,  J.  It  is  first  insisted  that  the  court  erred  in  per- 
mitting the  complaint  to  be  amended  and  in  allowing  further 
evidence  after  plaintiff  had  rested.  In  the  original  complaint 
and  notice  the  defect  and  place  of  injury  were  described  as 
upon  the  highway  leading  from  Kendall  to  Wilton.  This 
highway  at  or  near  the  place  of  accident  runs  east  and  west. 
It  was  claimed  that  the  stone  constituting  the  defect  was  on 
the  north  and  south  town  line  separating  the  towns  of  Glen- 
dale  and  Wellington  and  in  the  highway.  Both  towns  were 
therefore  charged  with  liability  and  sued  jointly.  On  the 
trial  it  appeared  from  the  evidence  that  in  fact  the  stone  was 
located  about  eighteen  inches  west  of  the  town  line  in  the  town 
of  Wellington.  It  further  appeared  from  the  evidence  that 
this  east  and  west  highway  formerly  deviated  to  the  northwest 
and  struck  the  four  comers  of  the  towns  of  Glendale,  Welling 
ton,  Clifton,  and  Wilton,  and  passed  into  the  town  of  Wilton, 
and  only  touched  the  corner  of  the  town  of  Wellingtofi.  After- 
wards, by  reason  of  washouts,  a  part  of  this  road  was  aban- 
dc«ied  and  a  new  road  constructed,  so  that  it  hit  the  town  line 
between  Wilton  and  Wellington  several  rods  west  of  the  four 
comers.  This  east  and  west  road  at  the  point  of  the  accident 
intersected  the  north  and  south  public  highway  in  the  town 
of  Wellington,  so  that  the  stone  in  question  causing  the  defect 
was  in  the  north  and  south  highway  in  the  town  of  Welling- 
ton, and  at  a  point  where  it  was  intersected  by  the  east  and 
west  road  constructed  after  the  abandcmment  of  the  part  of 
the  old  Wilton  road  before  referred  to.  The  new  road  am- 
necting  with  the  north  and  south  highway  in  the  town  of  Well- 
ington  was  a  narrow  road  or  dugway,  so  called,  and  struck 
the  north  and  south  highway  in  the  town  of  Wellington  at  the 
point  where  the  stone  in  question  was  situate,  and  crossed  at 
such  point  of  intersection  by  the  so-called  Kendall  and  Wilton 
highway  in  the  town  of  Wellington  and  on  the  north  and 
south  public  highway,  which  the  town  of  Wellington  was 
bound  to  keep  in  repair.     The  change   in   the  complaint 
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by  the  amendment  was  to  describe  the  defect  in  the  north 
and  south  highway  at  a  point  where  the  east  and  west  road 
intersects  said  north  and  south  road,  but  did  not  in  fact 
change  the  location  of  the  defect  The  amendment  was  ob- 
jected to  and  the  objection  first  sustained,  but  subsequently 
the  court  allowed  it  and  permitted  further  evidence  to  be  of- 
fered after  plaintiff  rested. 

There  seems  to  be  no  doubt  under  the  evidence  but  that  the 
defect  was  in  the  north  and  south  highway  in  the  town  of 
Wellington  and  at  the  point  where  said  highway  was  inter- 
sected by  the  east  and  west  road  described  in  the  complaint  as 
originally  drawn.  So  it  seems  plain  that  there  was  no  error 
in  allowing  the  amendment,  nor  in  reopening  the  case  for  the 
purpose  of  allowing  further  evidence  as  to  the  locatiqil  and 
condition  of  the  north  and  south  road.  It  is  said  by  counsel 
for  appellant  that  the  amendment  changed  the  cause  of  action 
in  the  midst  of  the  trial,  because  the  complaint  as  first  drawn 
and  the  notice  charged  defect  in  one  highway  while  the  com- 
plaint as  amended  charged  defect  in  another  and  wholly  dif- 
ferent highway  which  under  the  evidence  was  not  defective 
and  along  which  plaintiff  was  not  traveling  at  the  time  of  in- 
jury. Whether  plaintiff  was  traveling  along  or  across  the  de- 
fective highway  is  wholly  immaterial  The  highway  in 
which  the  defect  existed  was  wholly  within  the  town  of  Well- 
ington, as  found  by  the  jury.  Upon  the  evidence  in  the  case 
the  jury  was  justified  in  finding  the  north  and  south  high- 
way located  in  the  town  of  Wellington  defective. 

At  the  close  of  the  testimony  defendant  requested  the  court 
to  submit  to  the  jury  as  part  of  the  special  verdict  the  follow- 
ing question:  ^Was  the  road  running  north  and  south,  wheie 
the  same  intersects  the  east  and  west  road,  insufficient  for 
public  travel  ?^^  This  was  refused  and  this  ruling  is  com- 
plained of,  and  it  is  insisted  that  the  court  failed  to  submit 
any  question  on  this  issue.  This  argument  seems  to  be  based 
upon  the  idea  that  because  the  stone  was  a  considerable  dis- 
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tance  from  the  traveled  track  in  going  north  and  south  on  the 
road,  there  was  no  defect,  although  the  highway  might  be  de- 
fective at  the  crossing  of  the  east  and  west  road  where  the  east 
and  west  road  passed  over  the  town  line  into  the  public  high- 
way in  the  town  of  Wellington.  The  court  submitted  to  the 
jury  the  question  whether  the  highway  at  the  place  where  and 
time  when  plaintiff  was  injured  was  sufficient  for  public  use. 
This,  we  think,  fairly  submitted  the  issuable  facts  to  the  jury. 
But  counsel  says  there  were  two  highways  involved — one  the 
dugway  and  the  other  the  north  and  south  road.  The  jury, 
however,  had  only  to  deal  with  the  highway  within  the  limits 
of  the  town  of  Wellington  at  this  point  and  not  the  dugway 
road  in  the  adjoining  tOAvn.  There  is  no  doubt  whatever  upon 
the  e^dence  but  that  the  stone  which  constituted  the  defect 
was  well  within  the  north  and  south  highway,  and  the  issuable 
facts  upon  this  point  were  whether  such  highway  was  insuffi- 
cient for  public  use  and  whether  it  was  within  the  limits  of 
ithe  town  of  Wellington. 

It  is  also  contended  that  the  court  erred  in  its  instructions 
to  the  jury.  Two  brothers  of  plaintiff,  Alex  and  John  Henry, 
were  in  charge  of  teams  traveling  along  the  road  in  question 
just  ahead  of  the  team  plaintiff  was  driving  and  were  present 
at  the  time  of  the  injury.  Two  other  parties,  Grant  and 
Saxby,  appeared  immediately  after  the  injury.  They  testified 
to  the  effect  that  the  Henry  boys,  or  one  of  them,  stated  shortly 
after  the  accident  that  the  chain  which  locked  the  wheel  broke 
when  plaintiff  was  coming  down  the  hill  and  before  the  wheel 
struck  the  stone.  Upon  this  subject  the  court  charged  as  fol- 
lows: 

"The  defendant  in  this  case  has  offered  some  two,  possibly 
more,  witnesses — ^Mr.  Saxby  and  Mr.  Grant  I  particularly  re- 
fer to — ^you  will  remember  who  the  witnesses  were — as  to  oei> 
tain  admissions  or  statements  alleged  by  the  defendant  to  have 
been  made  by  one  or  more  of  the  plaintiff's  witnesses,  and  par- 
ticularly, I  think,  by  the  Henry  boys,  Aleck  and  John.  You 
will  remember  who  they  are,  and  you  will  also  remember  the 
statements  or  admissions  or  declarations  made  by  them,  if 
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any,  to  the  said  Saxby  and  Grant  Those  statements  are  al- 
leged— some  of  them  at  least — ^to  have  been  made  to  the  said 
Saxby  and  Grant  concerning  some  matters  as  to  the  manner 
in  which  the  accident  is  said  to  have  occurred  on  the  part  of 
these  witnesses,  the  Henry  boys.  Now,  it  is  laid  down  in  the 
books  of  law  that  the  admissions  of  parties  or  witnesses  are  al- 
ways admissible,  but  such  admissions,  declarations,  or  state- 
ments so  made  are  considered  the  weakest  kind  of  testimony 
that  can  be  produced.  The  reason  or  some  of  the  reasons  for 
terming  it  the  weakest  kind  of  evidence  is  this :  That  a  person 
who  has  testified  on  the  stand  to  admissions,  statements,  or 
declarations  made  by  some  other  party  to  him  may  not  have 
been  thoroughly  understood  at  the  time  they  were  made.  He 
may  not  have  fully  understood  just  what  some  of  the  declara- 
tions or  admissions  referred  to  after  a  lapse  of  a  year  and  a 
half  or  so.  He  may  have  forgotten  some,  even  if  he  did  un- 
derstand them  at  the  time,  and  from  such  considerations  the 
law  has  placed  upon  such  admissions,  although  permissible  to 
be  given  and  to  be  considered  by  the  jury  for  what  they  are 
worth, — ^the  law  terms  them  as  the  wedtest  kind  of  evidence.'* 

In  the  first  place,  the  admissions  were  not  the  admissions  of 
plaintiff,  and  it  is  at  least  doubtful  from  the  evidence  whether 
she  understood  or  assented  to  them.  She  was  suffering  from 
the  injury  at  the  time  they  were  made,  and  a  part  of  the  time 
was  unconscious.  In  order  to  charge  her  with  responsibility 
for  such  admissions  she  must  at  least  have  heard,  understood, 
and  assented  to  them,  either  expressly  or  impliedly.  This  is 
by  no  means  clear  from  the  evidence.  We  think  the  charge 
was  not  prejudicial,  and. sufficiently  favorable  to  the  defend- 
ant under  the  evidence.  The  main  complaint  against  it  is 
that  it  was  not  sufficiently  specific,  in  that,  while  the  court 
told  the  jury  that  such  admissions  are  the  "weakest  kind  of 
evidence,"  still  they  were  not  given  "all  the  law  on  the  sub- 
ject'' and  told  when  admissions  are  strong  evidence.  But  if 
counsel  desired  more  specific  instructions  upon  the  subject  he 
should  have  requested  them.  Murphy  v.  Martin,  58  Wis. 
276,  16  N.  W.  603;  iVosA  v.  Eoxie,  69  Wis.  384,  388,  18  N. 
W.  408 
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The  following  instruction  is  complained  of: 
"Notwithstanding  a  road  may  contain  a  smooth  traveled 
track  of  sufficient  width,  still,  if  there  is  an  obstruction  or  de- 
clivity so  close  to  the  traveled  track  as  to  render  the  road  or 
highway  unsafe  for  those  traveling  thereon  in  the  exercise  of 
ordinary  care,  the  highway  may  be  insufficient" 

There  is  evidence  that  the  defect  in  question  was  near  the 
east  line  of  the  north  and  south  road,  but  in  such  close  prox- 
imity to  the  traveled  track  at  the  point  of  intersection  with 
the  east  and  west  road  as  to  constitute  a  defect  at  the  intersec- 
tion of  the  roads  and  in  the  highway  within  the  town  of  Well- 
ington, and  the  obvious  purpose  of  the  instruction  was  to 
meet  this  situation.  WTiile  the  instruction  was  not  as  clear  as 
it  might  have  been,  we  think  there  was  no  harmful  error  in 
it    Carpenter  v.  Boiling,  107  Wis.  659,  83  N.  W.  953. 

It  is  insisted  that  the  court  erred  in  the  following  instruc- 
tion: 

"This  action  on  the  part  of  the  plaintiff  is  based  upon  the 
ground  of  negligence  in  the  failure  on  the  part  of  the  town 
authorities,  whose  duty  it  is  to  look  after  the  maintenance  and 
repair  of  its  highways,  in  failing  to  lay  out,  open,  and  keep  in 
repair  such  highway  so  as  to  render  it  reasonably  safe  for 
travel.  You  are  called  upon  to  consider  and  determine  under 
all  the  evidence  in  this  case  and  imder  this  particular  question 
whether  or  not  such  insufficient  condition  was  not  only  negli- 
gence on  the  part  of  the  defendant  town,  but  also  whether  such 
insufficient  condition  of  the  highway  was  the  proximate  cause 
of  plaintiff's  injury." 

This  instruction  is  complained  of  because  the  court  sub- 
mitted the  question  of  proximate  cause  and  also  whether  the 
town  was  guilty  of  negligence,  and  it  is  contended  that  the 
question  of  proximate  cause  was  the  only  one  which  might 
have  been  properly  submitted,  and  that  by  the  submission  two 
independent  issues  were  required  to  be  found  by  one  answer, 
and  that  the  only  conclusion  the  jury  could  come  to  was  that 
the  question  of  whether  the  stone  was  the  proximate  cause  was 
determined  by  the  existence  of  negligence  of  the  town.  The 
instruction  is  subject  to  criticism.    The  liability  does  not  rest 
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upon  negligence  of  the  town,  but  upon  its  statutory  liability 
for  insufficiency  of  the  highway.  The  statute  creating  the  lia- 
bility does  not  make  the  liability  depend  upon  the  diligence  or 
want  of  diligence  on  the  part  of  the  town,  but  declares  that  the 
town  shall  be  liable  if  the  damage  shall  happen  by  reason  of 
insufficien<r7  or  want  of  repair.  Ward  v.  Jefferson,  24  Wis. 
342.  To  tell  the  jury  as  the  court  did  that  the  action  was 
based  upon  negligence  and  that  they  were  to  determine 
whether  the  insufficient  condition  was  negligence  on  the  part 
of  the  town  and  whether  such  insufficient  condition  was  the 
proximate  cause  of  the  injury  was  not  strictly  a  correct  state- 
ment of  the  law.  V/ard  v.  Jefferson,  supra;  Fehrman  v.  Pine 
River,  118  Wis.  150,  95  X.  W.  105.  But  we  are  convinced 
that  the  instniction  was  not  prejudicial.  It  was  perhaps  more 
favorable  to  the  defendant  than  to  the  plaintiff.  It  required 
the  jury,  in  effect,  to  find  not  only  proximate  cause,  but  negli- 
gence as  well ;  while  under  the  general  charge  and  special  ver- 
dict, in  order  to  find  for  the  plaintiff  they  were  also  required 
to  find  that  the  highway  was  insufficient  for  public  use. 
Therefore  there  was  no  reversible  error  in  the  charge. 

After  completing  the  instructions  requested  the  court  said : 
"Xow,  I  will  come  back  to  my  own  instructions.''  This  lan- 
guage is  claimed  to  be  prejudicial  error.  This  court  has  had 
occasion  to  criticise  language  similar  to  the  above  used  by  the 
trial  court,  but  held  it  not  to  amount  to  prejudicial  error. 
Wysoclci  V.  Wis.  Lakes  L  &  0.  Co.  121  Wis.  96,  98  N.  W. 
050;  Miller  v.  State,  139  Wis.  57,  119  N.  W.  850.  Such 
language  should  not  be  used  by  the  trial  court,  but  we  cannot 
say  it  was  prejudicial  in  this  case.  We  find  no  reversible  er- 
ror in  the  record. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 

The  following  opinion  was  filed  April  9,  1909: 

Marshall,  J.  There  are  parts  of  the  court's  opinion  with 
which  I  cannot  agree  and  which  I  feel  certain  would  not  have 
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been  allowed  to  pass  with  approval  had  accuracy  thereof  been 
so  challenged  as  to  have  brought  the  matter  definitely  to  the 
minds  of  my  brethren. 

In  order  to  appreciate  what  I  shall  say  it  must  be  remem- 
bered that  this  action  was  not  groimded  on  insufficiency  of  the 
highway  in  its  original  construction,  but  on  failure,  after  such 
construction,  to  keep  the  way  in  a  reasonably  safe  condition. 
So  the  jury  were  asked  to  pass,  first,  upon  the  issue  as  to  in- 
sufficiency; second,  in  case  of  insufficiency  being  found,  to 
/pass  upon  the  issue  as  to  whether  defendant  had  notice  thereof 
^ti  sufficient  length  of  time  before  the  accident  to  enable  it, 
.prior  thereto,  to  remedy  the  defect  by  the  exercise  of  reason- 
•  able  diligence;  and,  third,  in  case  of  both  insufficiency  and 
such  notice  existing,  to  pass  upon  the  issue  of  whether  the 
-former  was  the  proximate  cause  of  the  accident. 
'  Thus,  it  will  be  seen,  the  accident  was  not  attributed  to 
failure  to  perform  the  absolute  duty  as  to  original  construc- 
tion, made  negligence  as  matter  of  law,  but  to  failure  to  per- 
form the  secondary  duty  as  to  reasonable  diligence  to  keep  the 
way  reasonably  safe.  That  must  be  kept  in  mind,  since,  as 
we  shall  see,  while  in  one  class  of  cases  proof  of  insufficiency 
proves  negligence  and,  in  a  sense,  such  situation  does  not  in- 
volve any  question  of  ordinary  care,  in  the  other,  to  which  this 
belongs,  it  does  not  prove  negligence.  In  the  latter  there  must 
be  satisfactory  proof  of  failure  to  exercise  ordinary  care  to 
keep  the  highway  safe,  or,  in  other  words,  of  negligence  in 
the  plain,  ordinary  sense. 

Now,  as  indicated  in  the  court's  opinion,  when  the  learned 
trial  judge  instructed  the  jury  as  to  the  question  of  proximate 
cause,  he  said: 

"This  action  on  the  part  of  the  plaintiff  is  based  upon  the 
ground  of  negligence  in  the  failure  on  the  part  of  the  town 
authorities,  whose  duty  it  is  to  look  after  the  maintenance  and 
repair  of  its  highways,  in  failing  to  lay  out,  open,  and-keep  in 
repair  such  highway  so  as  to  render  it  reasonably  safe  for 
4aravel.    You  are  called  upon  to  consider  and  determine  under 
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all  the  evidence  in  this  case  and  under  this  particular  ques- 
tion whether  or  not  such  insufficient  condition  jp^as  not  only 
negligence  on  the  part  of  the  defendant  town,  but  also  whether 
such  insufficient  condition  of  the  highway  was  the  proximate 
cause  of  plaintiff's  injury." 

It  were  better  nothing  had  been  said  at  this  point  about  neg- 
ligence, because  whether  there  was  or  was  not  that  element 
turned  on  the  issue  of  fact  covered  by  the  interrogatory  as  to 
insufficiency  and  the  one  as  to  notice.  But^  plainly,  the  neg- 
ligence referred  to  was  failure  to  exercise  reasonable  diligence 
to  remedy  a  created  insufficient  condition  of  the  highway.  It 
was  not  spoken  of  as  a  matter  to  be  passed  upon  in  answering 
the  question  as  to  proximate  cause  independently  of  affirma- 
tive findings  on  the  subject  of  insufficiency  and  want  of  proper 
diligence  to  repair.  Not  noting  that,  as  it  seems,  nor  the  dis- 
tinction between  insufficiency  in  original  construction  and 
want  of  subsequent  diligence  to  repair,  this  language  was  used 
in  the  opinion: 

"The  instruction  is  subject  to  criticism.  The  liability  does 
not  rest  upon  negligence  of  the  town,  but  upon  its  statutory 
liability  for  insufficiency  of  the  highway.  The  statute  creat- 
ing the  liability  does  not  make  the  liability  depend  upon  the 
diligence  or  want  of  diligence  on  the  part  of  the  town,  but  de- 
clares that  the  town  shall  be  liable  if  the  damage  shall  happen 
by  reason  of  insufficiency  or  want  of  repair.  Ward  v.  Jeffer- 
son, 24  Wis.  342.  To  tell  the  jury  a?  the  court  did  that  the 
action  was  based  upon  negligence  and  that  they  were  to  de- 
termine whether  the  insufficient  condition  was  negligence  on 
the  part  of  the  town  and  whether  such  insufficient  condition 
was  the  proximate  cause  of  the  injury  was  not  strictly  a  cor-  • 
rect  statement  of  the  law.  \Vard  v.  Jefferson,  supra;  Fehr- 
man  v.  Pine  River,  118  Wis.  150,  96  K  W.  105.  But  we  are 
convinced  that  the  instruction  was  not  prejudicial.  It  was 
perhaps  more  favorable  to  the  defendant  than  to  the  plaintiff. 
It  required  the  jury,  in  effect,  to  find  not  only  proximate 
cause,  but  negligence  as  well ;  while  under  the  general  charge 
and  special  verdict^  in  order  to  find  for  the  plaintiff  they  were 
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also  required  to  find  that  the  highway  was  insufficient  for 
public  use.  Therefore  there  was  no  reversible  error  in  the 
charge." 

Such  language  is  faulty  in  several  respects.  There  was  no 
general  charge  and  special  verdict  as  to  finding  for  the  plaint- 
iff. There  were  special  instructions  directed  to  special  ques- 
tions. Again,  the  finding  that  the  highway  was  insufficient 
did  not  of  itself  render  the  town  liable  subject  to  a  finding  on 
the  subject  of  proximate  cause.  There  was  left  the  matter  of 
reasonable  diligence  to  repair  to  which  the  element  of  negli- 
gence in  the  instruction  referred,  necessarily,  as  covered  by 
the  previous  question.  The  jury  were  not  required  to  pass 
upon  the  subject  of  proximate  cause  unless  they  found  the 
want  of  diligence  covered  by  such  previous  question,  or  in 
other  words,  foimd  negligence.  So  the  court  said,  unnecessa- 
rily, of  course,  as  the  negligence  was  covered  by  the  previous 
question, — "Under  this  question  you  are  to  determine  not 
only  whether  defendant  was  negligent,  but  whether  such  neg- 
ligence was  the  proximate  cause,"  etc. 

The  statement  in  the  opinion,  especially  as  applied  to  a  case 
like  this:  the  liability  does  not  rest  upon  diligence  or  want  of 
diligence  of  the  town,  but  upon  its  statutory  liability  for  in- 
sufficiency of  the  highway, — is  contrary  to  what  this  court  has 
repeatedly  said.  In  support  of  the  declaration  the  writer  of 
the  opinion  cited  Ward  v.  Jefferson,  24  Wis.  342.  It  was 
overlooked  that  the  case  holds  contrary  to  the  court's  present 
deduction  therefrom.  It  is  to  the  plain  effect  that  while  fail- 
ure to  properly  make  a  highway  in  the  first  instance  is  negli- 
gence as  matter  of  law,  because  the  duty  to  do  so  is  absolute, 
the  primary  duty  having  been  performed,  the  secondary  one 
as  to  keeping  the  way  sufficient  involves  ordinary  care. 
After  referring  to  such  primary  duty,  Dixon,  C.  J.,  said: 

"It  is  nevertheless  true,  as  appears  from  many  of  the  re- 
ported cases,  that  there  may  be  circumstances  in  which  the 
question  of  proper  care  or  diligence  on  the  part  of  the  town 
may  be  taken  into* consideration  in  determining  its  liability. 
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This  happens  .  .  ."  where  "the  question  comes  up  whether 
the  authorities  of  the  town  had  notice,  or  auflScient  time  had 
elapsed  for  them,  with  reasonable  diligence,  to  have  acquired 
knowledge  of  the  insufficiency,  and  to  have  put  the  road  in  re- 
pair, or  by  other  means  to  have  guarded  against  and  prevented 
the  injury." 

The  learned  chief  justice  went  on  to  say  that  Hhe  instances- 
involving  want  of  reasonable  care  are  exceptions  to  the  liabil- 
ity of  towns  not  expressed  in  the  statute,  but  depending  upon 
that  equitable  construction  of  it  given  by  this  court,  following^ 
decisions  in  states  from  which  our  statvie  was  borrowed/ 
After  giving  several  instances  of  such  exceptions  the  court 
said: 

"Other  examples  of  a  less  clear  and  positive  character, 
where,  upon  the  finding  of  a  jury  that  it  [the  town]  had  been 
guilty  of  no  negligence  or  want  of  proper  care,  the  town  would 
be  excused,  might  also  be  given ;  but  it  is  deemed  unnecessary. 
Enough  has  been  said  to  point  out,  and  in  some  measure  de- 
fine, die  class  of  cases  in  which  the  question  of  exercise  of  or- 
dinary care  or  caution  on  the  part  of  the  town  arises." 

Probably  enough  has  been  said  to  demonstrate  that  Ward 
V.  Jefferson,  supra,  as  before  stated,  is  contrary  to  the  court's 
present  suggestion,  but  I  will  reinforce  it  by  subsequent  cases 
of  the  same  sort:  Boltz  v.  Sullivan,  101  Wis.  608,  77  K  W. 
870 ;  Peahe  v.  Superior,  106  Wis.  403,  82  N.  W.  306 ;  Fehr- 
mun  V.  Pine  River,  118  Wis.  150,  95  K  W.  105.  The  court 
in  the  second  case  cited,  speaking  by  the  present  chief  justice^ 
defined  Ward  v,  Jefferson,  supra,  thus: 

"It  seems  to  have  been  thought  by  counsel  that  there  has 
been  a  change  in  the  position  of  this  court  upon  this  subject 
since  the  case  of  Ward  v,  Jefferson,  24  Wis.  342.  That  case 
simply  held  that,  where  a  highway  was  defectively  constructed 
by  the  municipality,  the  statutory  duty  never  had  been  per- 
formed, and  the  liability  of  the  municipality  for  injuries  re- 
sulting from  such  defect  to  travelers  exercising  ordinary  care 
was  absolute.  Sudi  a  defect  being  established,  the  negligence 
of  the  town  is  conclusively  proven,  and  the  jury  cannot  find 
that  ordinary  care  has  been  exercised.    On  the  other  hand,  it 

Digitized  by  VjOOQIC 


«20         SUPREME  COURT  OF  WISCONSIN.     [Mae. 
Maxwell  v.  Wellington,  138  Wis.  607. 

was  said  in  that  case,  in  substance,  that  if  the  highway  was 
originally  constructed  with  reasonable  safety,  but  afterwards 
became  defective  by  action  of  the  elements  or  the  act  of  a  third 
person,  and  a  traveler  was  injured  thereby,  the  question  of 
whether  the  municipal  officials  had  notice  of  the  defect,  or 
had  exercised  ordinary  and  reasonable  care  and  diligence  in 
inspecting  the  highway  and  repairing  the  defect,  arises,  and 
must  be  decided.  In  other  words,  the  duty  to  make  the  street 
reasonably  safe  in  its  original  construction  is  absolute ;  but  the 
<iuty  to  discover  and  repair  defects  afterwards  occurring,  not 
by  acts  of  the  municipality,  is  one  involving  only  ordinary 
and  reasonable  care  and  diligence.  This  latter  duty  may 
properly  be  called  the  duty  to  exercise  ordinary  care,  if  the 
•term  ^ordinary  care'  be  properly  defined." 

Later,  in  the  last  case  cited,  the  court  said  the  doctrine  that 
the  duty  of  a  town  to  keep  its  highways  reasonably  safe  is 
"not  to  be  measured  by  the  rule  of  reasonable  diligence,"  has 
no  application  to  a  case  of  this  sortw  Following  the  logic  of 
our  decisions,  in  the  main,  and  overruling  some  expressions  in 
exceptional  cases  out  of  harmony  therewith,  the  court  held 
that  proximate  cause  involving  the  element  of  negligence  is  as 
essential  to  a  recovery  under  sec  1339,  Stats.  (1898),  as  in 
-any  ordinary  action  based  on  negligence.  Negligence  of  the 
town,  however,  as  before  indicated,  in  a  case  involving  insuffi- 
<5iency  in  original  construction,  depends  solely  upon  whether 
the  highway  was  reasonably  safe. 

So  I  cannot  escape  the  conclusion  that — ^to  tell  the  jury,  as 
the  trial  court  did,  that  the  action  was  based  upon  negligence 
and  that  they  were  to  determine  whether  the  insufficient  con- 
dition was  negligence  on  the  part  of  the  town,  and  whether 
such  insufficient  condition  was  the  proximate  cause  of  the  in- 
jury, was  strictly  correct.  The  only  difficulty  with  the  in- 
struction is  in  that  the  jury  should  not  have  been  told  they 
were  to  pass  on  the  issue  of  negligence  in  answering  the  ques- 
tion as  to  proximate  cause.  That  was  passed  upon  in  answer- 
ing the  previous  question.  However,  the  inaccuracy  was 
harmless.    Proximate  cause  was  found,  necessarily,  under  the 

• 
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fourth  question,  and  liability  subject  thereto  was  found,  not 
by  the  finding  of  insuflScieney,  in  answer  to  the  second  ques- 
tion, but  by  that  and  the  finding  of  failure  to  exercise  ordi- 
nary care,  the  negligence  upon  which  the  case  waa  grounded, 
in  answer  to  the  third  question* 


Remington  Dbainagb  Disteiot  :  Appeal  of  Chandos, 

:March  9— March  SO,  1909. 

Drains:  Validity  of  drainage  laws:  Btatute  construed:  Provisions  for 
new  assessment  of  l>eneflt8:  Pleading:  Demurrer. 

1.  The  drainage  laws  can  be  sustained  only  by  reason  of  the  public 

nature  of  the  enterprise  and  the  actual  benefits  accruing  to  the 
persons  taxed. 

2.  Sec.  10,  ch.  419.  Laws  of  1905  (sec.  1379—20,  Stats.:  Supp.  1906), 

does  not.  In  view  of  other  provisions  of  the  chapter,  authorize 
a  new  assessment  of  benefits  by  supplemental  report  or  petition 
of  the  drainage  commissioners,  but  relates  merely  to  the  cor- 
rection of  insubstantial  errors  in  the  proceedings  not  going  to 
jurisdiction  over  the  subject  matter. 
[3.  Whether  the  first  assessment  of  benefits  in  drainage  proceedings 
is  final  and  conclusive  for  all  time,  except  as  qualified  by 
sec.  39,  ch.  419,  Laws  of  1905  (sec.  1379 — 31r,  Stats.:  Supp. 
1906),  and  whether  said  sec.  39  is  valid,  not  determined.] 
4.  A  demurrer  to  the  remonstrance  against  the  granting  of  a  peti- 
tion in  drainage  proceedings  relates  back  to  the  petition  and 
raises  the  question  of  its  sufficiency. 

Appeal  from  an  order  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.     Beversed. 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  the 
remonstrance  of  the  appellant,  Chandos. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
H.  7.  Gardner ,  and  for  the  respondents  on  that  of  John  A. 
Oaynor  and  B.  M.  Vaughan. 

Among  other  references  upon  the  part  of  the  appellant 
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were  the  following:  10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
253,  255;  Stone  v.  Utile  Yellow  D.  Dist.  118  Wis.  388,  95 
K  W.  405 ;  23  Cyc.  861 ;  Van  Dresar  v.  Coyle,  38  Wis.  672  ; 
Pier  V.  Storm,  37  Wis.  247;  Egan  v.  Sengpieh  46  Wis.  703, 
1  K  W.  467;  Main  v.  McLaughlin,  78  Wis.  449,  47  N.  W. 
938. 

Timlin,  J.  Drainage  commissioners  appointed  under  sec. 
1379 — 11  et  seq,.  Stats.  (1898),  had  their  amended  and  final 
report  confirmed  by  the  circuit  court  as  provided  by  these 
43tatutes  on  September  2,  1902.  They  made  on  September  1, 
1904,  an  additional  assessment  under  sec.  1379 — 24,  to  com- 
plete the  construction,  and  on  October  23,  1907,  filed  a  sup- 
plemental report  substantially  to  the  effect  that  when  the  re- 
port confirmed  September  2,  1902,  was  made  it  was  thought 
that  the  ditches  therein  described  would  be  of  sufficient  depth 
and  capacity  to  drain  the  land,  but  experience  had  shown  they 
were  not  so;  that,  in  order  to  give  good  and  sufficient  agri- 
cultural drainage  to  the  lands  in  the  district  and  permit  the 
maintenance  of  good  roads  therein,  certain  specified  drains 
should  be  deepened  and  widened  as  indicated.  The  cost  of 
this  enlargement  of  drains  was  reported  at  $28,623.31.  This 
drainage  district  since  its  original  formation  had  been  en- 
larged by  addition  of  certain  lands,  and  it  was  further  re- 
ported that  the  benefits  accruing  to  the  original  drainage  dis- 
trict as  it  existed  before  enlargement  from  this  widening  and 
deepening  of  drains  would  be  $406,737.76,  and  in  proportion 
to  the  benefits  theretofore  reported  to  the  court  and  confirmed 
by  the  order  of  September  2,  1902 ;  that  this  work  should  be 
paid  for  by  the  original  district  for  reasons  given,  and  the 
public  health  and  welfare  would  be  greatly  promoted,  etc.  A 
list  of  assessments  of  the  estimated  cost  of  construction 
against  lands  reported  to  be  benefited  is  part  of  the  petition, 
and  the  prayer  of  the  petition  is  that  the  former  order  of 
confirmation  dated  September  2,  1902,  be  revised,  modified, 
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and  changed  so  that  it  confirms  the  reported  benefits  of 
$406,737.76,  confirms  the  specifications  for  the  enlarged 
drains,  and  confirms  the  said  assessment  of  the  cost  of  en- 
largement upon  the  lands  and  lots  reported. 

The  appellant  met  this  petition  with  a  remonstrance  aver- 
ring that  he  was  a  landowner  affected  by  the  proposed  action 
and  showing  how;  that  the  original  assessment  for  benefits 
and  maintenance  confirmed  September  2,  1902,  was  for 
$62,831.46  and  no  more ;  that  of  this  sum  there  was  assessed 
for  collection  September  2,  1902,  and  confirmed  by  order  of 
that  date,  $31,466.73,  and  by  the  second  assessment  of  Sep- 
tember 1,  1904,  $7,642.48,  making  $39,109.21,  which  to- 
gether with  the  $28,623.31  now  proposed  to  be  assessed  would 
exceed  by  $4,901.06  the  entire  benefits  first  found,  assessed, 
and  confirmed  by  the  court  order  of  September  2, 1902.  This 
idea  is  presented  in  several  different  ways  in  the  remon- 
strance, and  it  is  further  averred  that  the  order  of  Septem- 
ber 2,  1902,  is  in  force  and  the  matters  adjudicated  and  con- 
clusively fixed  for  all  time. 

The  petitioners  demurred  to  this  remonstrance  and  their 
demurrer  was  sustained,  and  the  case  is  before  us  upon  ap- 
peal from  the  order  sustaining  the  demurrer  and  striking  out 
the  remonstrance. 

One  might,  perhaps,  be  readily  excused  for  not  thoroughly 
understanding  these  drainage  statutes.  The  provisions 
thereof  are  loosely  worded,  the  plan  complicated,  and  the  stat- 
utes drafted  as  if  there  were  no  limitations  upon  the  power 
of  the  legislature  in  this  respect  We  have  given  the  ques- 
tions involved  in  this  appeal  careful  study.  It  ia  only  by 
keeping  constantly  in  mind  that  these  statutes  can  be  upheld 
by  reason  of  the  public  nature  of  the  enterprise  in  fact  and 
the  actual  benefits  in  fact  accruing  to  the  persons  taxed,  and 
not  otherwise,  that  we  are  enabled  to  obtain  any  just  notion 
oi  the  proper  interpretation  of  the  statute.  These  facts 
may  be  established  beyond  contradiction  or  denial  by  a  ju- 
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dicial  proceeding  going  upon  notice  and  hearing  as  against 
a  party  to  such  judicial  proceeding.  Otherwise  they  would 
be  open  to  controversy  in  every  direct  contest  involving 
the  right  to  assess  or  collect  assessments.  We  need  not  here 
pass  upon  the  validity  of  a  statute  which  sought  to  make  a 
judgment  or  order  conclusive  upon  one  of  the  parties  litigant 
and  not  conclusive  upon  the  other,  because  that  question  can- 
not arise  until  we  first  find  that  the  legislature  has  really  at- 
tempted to  do  such  a  thing.  The  commissioners  base  their 
right  or  claim  to  carry  out  this  proceeding  largely,  if  not  alto- 
gether, upon  the  following  provisions  of  statute : 

"All  drainage  districts  heretofore  organized  under  sections^ 
of  law  hereby  repealed  shall,  after  the  passage  hereof,  be  gov- 
erned by  this  act."     Sec.  36,  ch.  419,  Laws  of  1905. 

"At  any  4;ime  prior  to  making  the  order  confirming  said  re- 
port or  thereafter,  the  court  may  permit  the  conunissioners  to- 
present  and  file  a  supplemental  report,  or  amend  their  report, 
as  to  any  matter  which,  pursuant  to  the  provisions  hereof,  wa& 
or  might  have  been  included  in  the  original  report  presented 
by  them,  and  after  reasonable  notice  given  to  all  parties  in- 
terested, in  such  manner  as  the  court  shall  direct,  the  court 
may  upon  the  hearing  in  said  matter  make  such  order  as  the 
case  may  require.'^     Sec.  10. 

These  provisions  standing  alone  are  very  broad  and  sweep- 
ing. But  they  do  not  stand  alone  in  the  act.  There  is  in  the 
same  section: 

(1)  "The  order  of  confirmation  shall  be  final  and  conclu- 
sive, the  proposed  work  shall  be  established  and  authorized, 
and  the  proposed  assessments  approved  and  confirmed  unless 
within  thirty  days  an  appeal  be  taken  to  the  supreme  court." 

(2)  There  is  in  the  sixth  subdivision  of  sec.  1,  and  in  the 
seventh  subdivision  of  sec.  8,  language  tending  strongly  ta 
show  that  the  enlargement  of  a  drain  is  a  matter  to  be  pre- 
sented and  passed  upon  by  original  petition  of  the  landowners. 

(3)  There  is  after  the  initial  petition  by  the  landowners 
and  after  the  second  report  of  the  commissioners  an  assess- 
ment of  benefits  provided  for  based  upon  such  second  report,. 
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and  separate  and  difitdnet  from  the  aaseflflment  for  cost  of  con- 
struction. The  latter  assessment  is  again  subdivided  into  an 
assessment  against  trads,  lots,  and  corporations  specially  ben- 
efited, and  the  remainder  of  the  cost  of  construction  as  there 
defined  is  then  assessed  against  the  several  benefited  tracts, 
lots,  and  easements  in  proportion  to  the  benefits  which  they 
have  assessed  against  the  same.  Sees.  8,  9,  10.  Here  are 
three  different  kinds  of  assessments  provided  for:  First,  an 
assessment  of  benefits ;  s^ond,  assessment  of  costs  of  construc- 
tion divided  into  two,  namely,  one  according  to  special  bene- 
fits and  the  other  according  to  benefits. 

(4)  The  only  authority  found  in  this  statute  for  any  as- 
sessment of  any  kind  after  the  first  is  as  follows :  First.  In 
sec.  20,  which  is  limited  to  two  cases :  (a)  Where  in  the  first 
assessment  for  eonstruction  (not  assessment  of  benefits)  the 
commissioners  shall  have  reported  to  the  court  m  smaller  sum 
than  is  needed  to  complete  the  work  of  construction; 
(b)  where  an  additional  sum  is  needed  to  pay  the  interest  on 
lawful  indebtedness  of  said  drainage  district.  In  thase  cases 
the  assessments  shall  be  based  on  the  last  '^assessment  of  ben- 
efits." Second.  In  sec.  18,  which  provides  for  annual  as- 
sessments to  keep  up  repairs,  which  shall  be  apportioned  on 
the  last  assessment  of  benefits.  This  must  be  read  with  sec. 
8,  which  requires  the  commissioners  in  their  second  report  to 
report  the  probable  cost  of  keeping  in  repair.  Third.  In  sec. 
39,  which  provides  for  a  new  assessment  of  benefits  upon  the 
following  c<mditions:  (a)  Five  years  must  have  elapsed  since 
the  confirmation  of  the  second  report  of  the  commissioners 
under  the  new  statute,  report  of  commissioners  imder  the  old 
statute ;  (b)  there  must  be  a  petition  by  a  stated  fraction  of 
the  owners  of  lands  within  the  district;  (c)  the  petition  shall 
contain  the  required  averments;  (d)  the  reassessment  of  ben- 
efits shall  be  reported  to  the  court,  and  there  must  be  notice 
to  the  parties  affected,  a  hearing,  and  an  order  of  confirma- 
tion. 

Vol.  138-40 
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In  the  face  of  these  proyisions  of  the  statute  it  cannot  be 
held  that  under  the  quoted  paragraph  from  sec.  10  the  com- 
missioners may  make  a  new  assessment  of  benefits  unless  we 
are  to  reverse  the  ordinary  rule  of  construction  and  hold  that 
vague  generalities  override  specific  provisions  relating  to  a 
particular  subject  matter.  Thete  are  other  considerations 
which  forbid  the  construction  placed  upon  this  statute  by 
the  court  below. 

In  organizing  a  district  for  the  purpose  of  enlarging^  re- 
pairing, or  maintaining  a  drain,  ditch,  or  levee  there  may  be 
damages  as  well  as  benefits.  Sees.  1,  8,  cL  419,  Laws  of 
1905.  The  proceeding  to  enlarge  must  be  dismissed  unless 
the  aggregate  cost  is  less  than  the  amount  of  benefits.  Sees.- 
8,  9,  10.  The  assessment  cannot  be  based  upon  any  assess- 
ment of  benefits  made  for  any  other  purpose  or  with  any  other 
object  in  view,  but  must  be  with  reference  to  the  benefits  ac- 
cruing to  the  land  by  enlarging  the  drain.  It  "shall  be  ap- 
portioned on  the  actual  benefits  to  the  same."  Sec.  8.  This 
means  the  actual  benefits  from  the  enlargement  of  the  drain. 
All  other  assessments  authorized  by  this  chapter  after  the  first 
assessment  are  based  on  the  last  preceding  assessment  of  bene- 
fits (sec.  20),  except  the  assessment  authorized  by  sec.  39, 
which  is  based  on  the  actual  benefits  vrithout  reference  to 
whether  in  the  original  assessment  the  lands  were  assessed 
for  benefits  or  awarded  damages.  Sec  18,  relating  to  the 
authority  of  the  commissioners,  declares  they  "may  do  any 
and  all  necessary  acts  in  and  about  the  surveying,  laying  out, 
constructing,  repairing,  altering,  enlarging,  cleaning,  protect- 
ing and  maintaining  any  ditch,  drain,  levee  or  other  work  for 
which  they  shall  have  been  appointed."  These  commissioners 
have  not  yet  been  appointed  to  enlarge  these  ditches.  The 
last  paragraph  of  sec.  10,  under  which  the  commissioners 
claim  authority,  must  be  held  to  be  a  statute  of  jeofail  relat- 
ing to  the  correction  of  insubstantial  errors  in  the  proceed- 
ings not  going  to  the  jurisdiction  over  the  subject  matter,  but 
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bringing  in  parties,  correcting  errors,  extending  boundaries, 
and  similar  details  of  practice. 

Whether  the  remedy  of  the  drainage  district,  if  it  has  any, 
is  the  institution  of  a  new  or  independent  proceeding,  or  is 
under  sec  39,  we  do  not  determine.  Nor  do  we  pass  upon 
the  validity  of  sec  89.  There  are  diflSculties  either  way. 
But  we  have  no  doubt  the  ingenuity  of  counsel  will  devise 
some  remedy  under  this  statute  if  there  is  a  real  grievance  ex- 
isting and  a  remedy  possible.  We  have  omitted  to  decide  the 
question  whether  or  not  the  first  assessment  of  benefits  is  final 
and  conclusive  for  all  time,  except  as  qualified  by  sec.  39,  be- 
cause we  do  not  necessarily  reach  that  question  and  because 
the  question  is  a  new  one  and  quite  inadequately  presented 
upon  authority  or  analogy.  But  we  do  decide  that,  upon  a 
fair  construction  of  this  statute,  it  was  not  intended  by  the 
lawmakers  that  there  could  be  a  new  assessment  of  benefits 
by  supplemental  petition  of  the  commissioners  proceeding  un- 
der the  last  paragraph  of  sec.  10  of  the  statute.  It  follows 
that  the  demurrer  to  the  remonstrance  should  have  been  car- 
ried back  to  the  petition  and  sustained  as  a  demurrer  to  the 
petition  under  the  rule  of  State  ex  rel.  Leiser  v.  Koch,  ante, 
p.  27, 119  N.  W.  839,  and  cases  cited. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  sustain  the  de- 
murrer as  a  demurrer  to  the  petition,  and  for  further  pro- 
ceedings according  to  law. 
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Smith,  Appellant,  vs,  Boakd  op  Trttstees  op  the  Wisook- 
BiN  Veteeanb'  Home,  Respondent. 

Maroh  9^Uarch  SO,  XB09. 

Corporations:  VeterariB*  Home:  DUeharge  of  inmate  for  miseondud: 
Beourity  for  oosts:  Diioretion. 

1.  Corporations  organized  lor  purposes  akin  to  that  lor  which  the 

Board  of  Trustees  of  the  Wisconsin  Veterans'  Home  was  organ- 
ized have  the  right  to  prescribe  reasonable  roles  governlBg  the 
admission  and  discharge  of  Inmates;  and  under  sec.  1785,  Stats. 
(1898),  the  proper  ofBcers  may  at  any  time  discharge  any  such 
Inmate  when,  in  their  judgment.  It  shall  be  for  his  interests 
or  the  interests  of  the  corporation. 

2.  In  an  action  against  said  corporation  for  damages  for  a  wrongful 

discharge  from  the  Home,  it  is  held  that  a  verdict  was  properly 
directed  for  defendant, — it  appearing  that  the  board  of  trustees 
had  proceeded  regularly,  within  its  statutory  powers,  and  in 
accordance  with  its  by-laws,  rules,  and  regulatiosLS  in  discharge 
ing  plaintiff  because  of  misconduct  in  circnlating  false  and 
scandalous  reports  concerning  officials  of  the  Home,  to  the 
detriment  of  the  institution. 
8.  The  fact  that  plaintiff  was  able  to  furnish  the  reqiilred  security 
fi^ows  that  there  was  no  abuse  of  disoretion  in  an  order  rs- 
quiring  him  to  give  security  for  costs;  and  in  the  absence  of 
such  abuse  the  order  should  not  be  reversed. 

Appeal  from  a  jndgment  of  the  circuit  court  for  Waiq^aca 
county:  John  Goodland,  Judge.     Affirmed. 

The  defendant  is  a  corporation  oiganized  for  the  purpose 
of  establishing  and  carrying  on  an  institution  for  the  mainte- 
nance of  destitute  soldiers  and  sailors  of  the  late  Civil  War 
and  their  v^idows.  Its  articles  of  incorporation  forbid  the  pay- 
ment of  dividends.  Before  the  corporation  began  operation 
the  legislature  of  Wisconsin  provided  that  when  the  Home 
was  established  and  put  in  operation  there  should  be  paid  by 
the  state  treasurer  to  the  treasurer  of  the  board  of  trustees  of 
said  corporation  $3  per  week  for  the  board  of  each  inmate. 
Later  an  appropriation  of  $50,000  was  made  for  the  Home. 
The  amounts  paid  by  the  state  to  the  defendant  corporation 
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Agg^^gft^  A  large  sum.  As  a  condition  to  the  appropriation  the 
state  required  the  title  to  the  lands  of  the  Home  to  be  vested 
in  the  state,  and  reserved  the  right  to  exercise  certain  visita- 
torial powers  over  the  institution.  A  certain  portion  of  the 
expense  of  maintaining  the  inmates  of  said  Home  was  paid 
by  the  general  government  of  the  United  States.  The  by- 
laws, rules,  and  regulations  adopted  for  the  management  of 
the  Home  provided  that  all  persons,  members  in  good  stand- 
ing of  the  Grand  Army  of  the  Republic  in  the  Department  of 
Wisconsin  and  entitled  to  vote  at  the  annual  meeting  of  the 
department  encampment,  should  be  members  of  such  corpora- 
tion ;  that  the  board  of  trustees  should  hear  and  determine  all 
appeals  taken  from  the  decisions  of  the  commandant,  and  all 
^ievances  of  members  when  made  in  person  or  in  writing; 
and  that  where  an  appeal  was  taken  from  any  sentence  or  act 
of  the  commandant  he  should  be  present  at  the  hearing  with 
the  evidence  on  which  his  sentence  or  act  was  based.  It  was 
made  the  duty  of  the  commandant  to  keep  a  docket  called 
^^OflFenders'  Docket,*'  and  to  keep  a  complete  history  of  every 
offense  and  offender.  It  was  provided  that  no  member  should 
be  discharged,  suspended,  or  dealt  with  in  any  way  without 
first  having  a  hearing,  and  for  this  purpose  a  time  and  place 
was  required  to  be  fixed  by  the  commandant  at  which  to  hear 
all  ccmiplaints  each  day,  and  that  a  brief  statement  of  evi« 
dence  and  witnesses  should  in  each  case  be  recorded.  Fur- 
ther, that  the  commandant  should  have  full  power  to  summa* 
rily  discharge,  after  trial,  for  the  following  offenses:  First, 
habitual  intoxication;  second,  bringing  intoxicating  Uquors 
upon  the  grounds  or  having  the  same  in  possession  without 
permission  of  the  surgeon;  third,  wilful  disobedience  of  or- 
ders of  the  commandant  and  insulting,  violent,  or  abusive  lan- 
guage to  any  officer,  member,  or  employee;  fourth,  scandaliz- 
ing in  any  manner  the  management  of  the  Home.  For  viola- 
tion of  any  of  the  foregoing  rules  the  commandant  was  re- 
quired to  notify  the  offender  to  appear  before  him  at  a  time 
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fixed  for  hearing  complaints,  and  if  found  guilty  the  com- 
mandant was  authorized  to  pass  such  sentence  as  he  might 
deem  just  and  proper,  suhject,  however,  to  an  appeal  to  the 
board.  Any  member  desiring  to  appeal  from  the  command- 
ant's sentence  might  make  a  written  appeal  to  the  board  of 
trustees.  It  was  further  provided  that  any  member  might 
be  ordered  dishonorably  or  summarily  discharged  by  the 
board  of  trustees  for  wilful  violation  of  rules  and  regulations 
governing  the  Home,  and  by  the  commandant  in  cases  pro- 
vided for  in  the  rules.  It  was  provided  that  abusive  lan- 
guage against  the  board  of  trustees  or  officers  of  the  Home 
should  not  be  tolerated  at  any  time  or  at  any  place,  and 
should  subject  the  offender  to  dishonorable  discharge.  Mem- 
bers having  grievances  or  complaints  of  any  kind  against  th& 
Home  were  invited  to  present  the  same,  with  the  assurance 
that  every  effort  would  be  made  to  remove  the  grievance  com- 
plained of,  if  found  to  exist.  The  total  membership,  as  ap- 
pears from  the  annual  report  of  1905,  is  700. 

The  plaintiff  was  a  soldier  in  the  Civil  War  and  was  sev- 
enty-eight years  of  age  at* the  time  this  action  was  begun. 
He  was  admitted  to  the  Home  in  June,  1901,  and  remained 
an  inmate  until  September,  1906,  when  he  was  dishonorably 
discharged.  At  the  time  he  was  admitted  he  was  receiving 
a  pension  of  $12  a  month,  and  under  the  rules  paid  $4  of  this 
to  the  Home  until  his  marriage  in  August,  1901.  He  was  a 
member  of  the  Grand  Army  of  the  Republic  in  the  Depart- 
ment of  Wisconsin.  In  1906  he  was  sent  as  a  del^ate  from 
his  Grand  Army  post  to  the  state  encampment  at  Marinette, 
and  made  a  protest  against  the  re-election  of  D.  G.  James  as 
a  member  of  the  board  of  trustees,  asserting  that  said  James 
was  criminally  intimate  with  one  Mrs.  White,  the  matron  of 
the  Home.  The  plaintiff  industriously  circulated  the  report 
that  said  James  and  said  matron  were  improperly  conducting 
themselves.  Plaintiff  testified  that  he  did  not  state  that  the 
facts  were  within  his  knowledge,  but  only  that  it  was  common 
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rumor  that  criminal  intimacy  existed  between  the  parties  in- 
volved. The  proof  to  the  effect  that  the  statements  were  posi- 
tively made  and  that  plaintiff  said  he  was  prepared  to  prove 
them  is,  however,  quite  convincing.  After  the  encampment 
was  over  the  plaintiff  was  called  before  the  board  of  trustees, 
at  which  time  he  claims  he  presented  a  petition  asking  for  an 
investigation  of  the  nimor  concerning  the  conduct  of  Mrs. 
White  and  Mr.  James.  The  evidence  of  what  took  place  at 
said  meeting  is  not  fully  preserved,  and  there  is  considerable 
conflict  in  the  testimony  as  to  what  evidence  was  in  fact  pro- 
duced. The  request  of  the  plaintiff  for  an  investigation  was 
denied,  if  any  request  was  in  fact  made.  It  does  not  appear 
that  at  this  meeting  any  evidence  was  produced  whidi  tended 
to  show  that  the  charge  made  by  the  plaintiff  was  in  fact  true, 
unless  it  was  given  by  the  witness  Drown.  At  the  regular 
meeting  of  the  board  in  August  a  resolution  was  passed  di- 
recting the  commandant  to  notify  the  plaintiff  that  he  must 
prove  the  statements  made  touching  the  character  of  oflBcers  of 
the  Home  and  other  statements  derogatory  to  the  best  interests 
of  the  Home,  and  that  unless  he  was  able  to  prove  such  state- 
ments the  commandant  was  directed  to  dishonorably  discharge 
him  from  the  Home.  At  a  meeting  held  in  September  this 
resolution  was  rescinded,  and  it  was  resolved  that  the  board 
investigate  the  statements  made  by  the  plaintiff  at  the  afore- 
said encampment  and  also  certain  statements  alleged  to  have 
been  made  at  other  times  since  the  meeting  of  the  board  held 
on  the  9th  of  July.  The  plaintiff  was  called  before  the  board, 
and  all  of  the  witnesses  upon  whom  he  relied,  with  one  ex- 
ception, to  testify  to  the  truth  of  the  statements  made  in  ref- 
erence to  Mr.  James  and  Mrs.  White  were  sworn.  None  of 
the  witnesses  gave  any  testimony  tending  to  incriminate 
either  of  the  parties,  and  the  plaintiff  apparently  relied  on 
rumor  entirely  as  the  foundation  for  the  charges  which  he  had 
made.  The  plaintiff  failing  to  prove  his  charges  he  was  dis- 
honorably discharged.     It  also  appears  that  at  the  September 
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meeting  of  the  board  he  virtually  defied  the  board  to  prevent 
him  making  statements  such  as  he  had  theretofore  made.  It 
also  appeared  that  between  the  time  the  encampment  was  held 
at  Marinette  and  the  date  of  the  discharge  of  Smith  from  the 
institution  he  had  persisted  in  making  statements  to  the  ef- 
fect that  there  was  a  criminal  intima<y  between  the  parties 
heretofore  named,  and  stated  in  substance  and  effect  that  the 
board  did  not  dare  discharge  him  from  the  institution. 

The  plaintiff  brings  this  action  against  the  defendant  to 
recover  damages  for  being  wrongfully  deprived  of  his  home 
from  and  after  the  time  be  was  discharged,  and  to  compen- 
sate him  for  the  expense  he  has  already  suffered  and  is  likely 
to  suffer  in  the  future.  The  damages  claimed  amount  to 
$5,000.  At  the  close  of  the  testimony  the  trial  court  directed 
a  verdict  for  the  defendant,  and  from  the  judgment  entered 
upon  such  verdict  plaintiff  brings  this  appeal.  The  errors 
assigned  are  as  follows:  (1)  In  directing  a  verdict  for  ^e 
defendant.  (2)  In  excluding  the  evidence  of  a  oertain  wit^ 
ness.     (3)  In  requiring  plaintiff  to  file  security  for  costs. 

Eor  the  appellant  there  were  briefs  by  B.  E.  Fa»  Keuren, 
attorney,  and  Charles  H.  Forward,  of  counsel,  and  oral  «r* 
gument  by  Mr.  Van  Keuren, 

For  the  respondent  there  was  a  brief  by  Broixme,  Browne  <f 
Fisher,  and  oral  argument  by  E.  E.  Browne. 

Babnxs,  J.  If  the  plaintiff  had  been  in  possession  of  facts 
which  reasonably  induced  the  belief  in  his  mind  tiiat  the  trus* 
tee,  James,  and  the  matron,  Mrs.  White,  were  criminally  in- 
timate or  were  guilty  of  unbecoming  conduct,  and  complaint 
had  been  made  in  the  proper  manner  and  to  the  proper  par- 
ties, his  conduct  might  be  diaracterused  as  courageous  and 
commendable.  An  institution  supported  by  the  bounty  of 
the  state  should  be  above  suspicion  in  tiie  respect  complained 
of,  and  its  inmates  could  ill  afford  to  remain  silent  if  reason- 
ably convinced  that  it  was  being  used  to  harbor  the  mistress 
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•of  a  momber  of  the  gOTeming  body  of  the  corporation.  Such 
reprehensible  conduct  was  likely  to  be  discovered  sooner  or 
later,  and  when  discovered  might  well  react  upon  the  insti- 
tution itself,  the  maintenance  of  which  is  a  matter  of  moment 
to  those  being  cared  for.  So  mnch  is  said  by  way  of  preface, 
lest  what  follows  might  be  erroneously  construed  as  intimat- 
ing that  members  of  the  Wisoousin  Veterans'  Home  must  hold 
their  peace  on  penalty  of  discharge  when  it  is  their  duty  to 
speak. 

It  is  apparent  from  the  record  that  before  plaintiff  attended 
the  encampment  of  the  Grand  Army  of  the  Eepublic  at  Mari- 
nette in  Jirne,  1906,  he  bad  heard  rumors  to  the  effect  that 
illicit  relations  were  being  maintained  between  Mr.  James 
and  Mrs.  White,  but  that  he  had  no  actual  knowledge  that 
euch  relations  existed,  and  had  nothing  more  substantial  upon 
which  to  base  his  subsequent  statements  than  the  floating  gos- 
sip of  idle  tongues.  He  industriously  ebculated  such  rumors 
among  the  delegates  attending  the  encampment  While  ho 
•denies,  in  a  way,  that  he  did  more  than  to  report  the  rumors 
he  had  heard,  die  evidence  is  overwhelming  and  convincing 
that  he  stated  as  a  matter  of  fact  that  Mr.  James  and  Mrs. 
White  were  guilty  and  that  he  could  prove  his  statement  by 
an  abundance  of  witnesses  if  the  opportunity  were  only  af- 
forded hinu  At  the  close  of  the  ^icampment  at  Marinette  he 
wrote  to  T.  J.  Jeffers,  an  inmate  of  the  Home,  that  he  was 
satisfied  that  the  rumor  he  testified  he  had  circulated  was 
'''idle  camp  talk''  indulged  in  'for  the  purpose  of  injuring 
Mrs.  W.,  and  that  more  than  anything  else,"  and  that  he  ''was 
dragged  into  it  by  a  person"  he  believed  he  could  depend  upon 
as  his  friend.  At  the  meeting  of  the  board  of  trustees  of  the 
Home  in  July,  1906,  he  was  called  before  it,  but  the  evidence 
is  unsatisfactory  as  to  what  took  place.  No  full  record  of 
the  proceedings  was  preserved,  and  there  is  dispute  and  con- 
fusion in  the  evidence  as  to  what  transpired.  It  does  appear 
that  the  plaintiff  was  admonished  to  discontinue  further  gos- 
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sip,  and  was  told  that  were  it  not  for  his  age  and  physical 
and  mental  condition  he  woidd  be  dishonorably  discharged. 
This  leniency  evidently  induced  the  belief  in  his  mind  that 
the  board  was  afraid  to  discharge  him,  and  he  apparently  con- 
.  tinned  to  bruit  the  rumors  he  had  been  cautioned  to  desist 
from  circulating.  When  given  an  opportunity  at  the  Sep- 
tember meeting  to  make  good  his  accusations,  he  utterly  failed 
to  produce  any  proof  that  would  justify  him  in  persisting  in 
making  his  charges. 

Considering  the  age,  the  condition,  and  the  infirmities  of 
the  inmates  of  this  Home,  it  is  to  be  expected  that  they  will 
be  treated  with  consideration  and  forbearance.  Fault-find- 
ing is  often  a  characteristic,  if  not  a  prerogative,  of  the  aged 
and  the  infirm,  and  so  long  as  it  is  not  productive  of  harm  it 
may  well  be  treated  as  innocuous.  But  in  an  institution  of 
this  kind,  usually  containing  600  or  700  inmates,  it  is  self- 
evident  that  some  discipline  must  be  maintained  and  that 
some  wholesome  restraint  must  be  placed  upon  the  anile  tend- 
ency of  the  inmates  to  garrulity  when  it  means  detriment  to 
the  institution  itself  as  well  as  irreparable  injury  to  others. 
The  fault  of  the  plaintiff  here  was  no  idle  maundering  or 
mere  peccadillo,  and  could  not  be  overlooked  by  any  self-re- 
specting institution. 

The  defendant  is  an  eleemosynary  corporation  organized 
under  the  laws  of  Wisconsin.  Corporations  organized  for 
purposes  akin  to  that  for  which  defendant  was  organized  have 
the  right  to  prescribe  reasonable  rules  governing  the  admis- 
sion of  inmates  and  also  have  the  right  to  prescribe  like  rules 
pertaining  to  their  discharge.  Sec.  1785,  Stats.  (1898),  pro- 
vides that  as  to  such  corporations  "the  proper  oflScers  desig- 
nated by  the  by-laws  may,  in  their  discretion,  at  any  time  dis- 
charge any  such  inmate  when,  in  their  judgment,  it  shall  be 
for  his  interests  or  the  interests  of  the  corporation."  The 
trustees  were  acting  within  their  statutory  powers  and  in  ac- 
cordance with  their  by-laws,  rules,  and  regulations  in  making: 
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the  discharge.  They  seem  to  have  proceeded  regularly  and 
without  undue  haste  in  making  it,  and  the  circuit  court  was 
right  in  directing  a  verdict  for  the  defendant.  The  board 
was  warranted  in  believing  that  the  conduct  of  the  plaintiff 
was  reprehensible,  and  that  the  welfare  of  the  institution  de- 
manded that  he  sever  his  connection  with  it. 

Mr.  James  did  not  vote  upon  the  resolution  to  discharge 
the  plaintiff,  and  was  not  present  when  it  was  passed.  There 
was  no  sufficient  showing  made  to  disqualify  the  other  mem- 
bers of  the  board  of  trustees  from  acting  because  of  interest 
or  bias.  State  ex  rel.  Starkweather  v.  Superior,  90  Wis.  612, 
64  K  W.  304;  State  ex  rel.  Cook  v.  Eouser,  122  Wis.  534, 
100  K  W.  964. 

An  order  was  made  in  the  action  requiring  the  plaintiff 
to  give  security  for  costs,  which  was  complied  with.  It  is 
urged  that  the  order  is  erroneous.  No  exception  was  taken 
thereto.  'No  exception  need  be  taken  to  an  order  that  is 
properly  a  part  of  the  judgment  rolL  Sec.  2872,  Stats. 
(1898).  All  orders  and  papers  in  any  way  involving  the 
merits,  ai\d  necessarily  affecting  the  judgment,  are  properly 
a  part  of  the  judgment  roll.  Sec.  2898,  Stats.  (1898).  On 
an  appeal  from  a  judgment,  any  intermediate  order  which 
involves  the  merits,  and  necessarily  affects  the  judgment, 
appearing  upon  the  record  transmitted,  may  be  reviewed 
without  exception.  Sec.  3070,  Stats.  (1898).  It  is  dif- 
ficult to  see  how  the  order  in  question  either  involved  the  mer- 
its of  the  action  or  affected  the  judgment  rendered  therein,, 
and  if  it  did  not  it  can  be  reviewed  only  on  exception  being 
taken  thereto.  Donkle  v.  Milem,  88  Wis.  33,  59  K  W.  586. 
Had  the  plaintiff  been  unable  to  furnish  the  required  security 
and  had  a  judgment  been  entered  dismissing  his  action  for 
that  reason,  an  entirely  different  question  would  be  presented. 
The  fact  that  the  plaintiff  was  able  to  furnish  the  required 
security  makes  it  self-evident  that  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  making  the  order,  and 
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in  the  absence  of  such  abuse  the  order  should  not  be  reversed. 
aimaneh  v.  Nemetz,  120  Wis.  42,  97  N.  W.  608 ;  Colbeth  v. 
Colbeth,  117  Wis.  90,  93  N.  W.  829;  CuUen  f>.  Haniseh,  114 
Wis.  24,  89  N.  W.  900;  Joint  School  Dist.  v.  Kemen,  72 
Wis.  179,  89  N.  W-  131;  Heeron  v.  BechwUh,  1  Wis.  17. 

Some  other  questions  are  treated  in  the  briefs,  but  the 
<5ondusion  we  hiiTe  readied  renders  discussion  of  them  un- 
necessary. 

By  the  Court. — Judgment  affirmed* 


MxGOBTT,  Respondent,  vs.  Nobthwebtbbn  Mutxtai.  Lifb 
iNSUBAjfci  Company:  Smith  and  others,  Appellants. 

Marcih  lO^-^arch  SO,  1909. 

lAfe  ifiBuranee:  Who  may  assign  policy:  Rights  of  assignee:  Ex- 
clusion of  beneficiaries. 

1.  A  person  who  obtains  Insuraaoe  on  his  lil^  and  pats  the  pre- 
mituns  for  the  benefit  of  another  may  assign  or  dispose  of  the 
policy  in  any  manner  not  inconsistent  with  its  terms*  to  the 
exclusion  of  the  beneficiary  named  therein. 

1.  A  daughter  applied  for  insurance  on  the  life  of  her  father,  and 
was  named  as  beneficiary  in  the  poUcy,  which  further  provided 
that  in  case  of  her  death  before  the  death  of  her  father  the 
insurance  should  be  payable  to  his  heirs  at  law.  Either  she 
or  her  father  paid  the  premiums.  Heid  that,  as  owners  and 
in  omtrol  of  the  policy,  the  daughter  and  her  father  had  full 
power  to  assign  it 

Z.  The  daughter,  with  the  assent  of  the  father,  assigned  the  policy 
"and  all  .  .  .  sums  of  money  .  .  .  now  due  or  hereafter  to 
arise  or  to  be  had  or  made  by  virtue  thereof,  and  subject  to  all 
the  terms,  conditions,  and  provisiona  of  said  policy."  Held, 
that  such  assignment  was  not  restricted  to  any  interest  less 
than  all  the  rights  and  interest  inhering  in  the  contract,  and 
that  thereunder  the  right  of  the  assignee  to  the  policy  and  its 
proceeds  became  absolute  and  the  interest  of  aU  persons  named 
therein  as  beneficiaries  ceased. 
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Appeal  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Rat  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  determine  the  ownership  of  the  pro- 
ceeds of  an  insurance  policy.  On  December  13,  1864,  the 
defendant  company  issued  a  policy  of  insurance  upon  the 
life  of  Alexander  Meggett.  The  complaint  alleges  that 
Mary  H.  T.  Meggett,  a  daughter  of  the  insured,  paid  the 
first  premium.  The  policy  provided  that  the  premiums 
should  be  paid  in  ten  annual  payments  and  that  the  policy 
should  mature  at  Alexander  Meggetfs  death.  October  6, 
1873,  Mary  H.  T.  Meggett,  then  a  single  woman  twenty-two 
years  of  age,  assigned  the  policy  with  the  consent  of  her  fa* 
ther,  the  insured,  to  her  stepmother,  Sarah  A.  Meggett. 
Mary  H.  T.  Meggett  afterwards  married  and  died,  and  at 
her  decease  left  surviving  her  three  children,  who  are  defend- 
ants in  this  action.  Sarah  A.  Meggett  died  after  Mary  H.  T. 
Meggett,  and  left  surviving  her  her  husband,  the  insured,  and 
two  childresi,  the  plaintiff  and  Frank  T.  Meggett  These 
were  her  only  heirs  at  law.  Alexander  Meggett,  after  the 
death  of  Sarah  A.  Meggett,  assigned  the  policy  of  insurance  to 
the  plaintiff.  Frank  T.  Meggett  and  Alexander  Meggett  as 
apecial  administrator  of  the  estate  of  his  deceased  wife,  Sarah 
A.  Meggett,  jointly  assigned  the  poU(^  to  the  plaintiff.  Al; 
the  time  of  the  death  <^  the  insured,  July  16,  1907,  he  left 
smrviving  him  as  his  ctnly  heirs  at  law  the  three  children  of 
his  deceased  daughter  and  his  two  sons,  the  children  of  Sarah 
A.  Meggett,  plaintiff  and  Frank  T.  Meggett  Frank  T.  Meg- 
gett has  assigned  any  interest  or  claim  he  zoight  have  in  the 
policy  to  the  plaintiff. 

After  plaintiff  had  made  proof  of  death  and  proved  the 
above  facts  as  establishing  his  interest  in  the  x>olicy  and  his 
right  to  the  proceeds,  the  defendant  company  paid  plaintiff 
two  thirds  of  ihe  proceeds  of  the  pdicy,  but  refused  to  pay 
him  the  other  one  third.  Plaintiff  brought  his  action,  alleg- 
ing the  facts  as  given  above  and  also  that  the  premiums  had 
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all  been  paid.  The  answer  of  the  defendant  company  admits 
the  allegations  of  the  complaint  except  as  to  proof  of  plaint- 
iff's interest  in  and  right  to  the  one  third  of  the  proceeds  of 
the  policy,  and  requests  permission  to  pay  this  sum  into  court 
and  be  released.  This  is  an  appeal  from  the  order  of  the 
court  overruling  the  demurrer  of  the  individual  defendants 
to  the  complaint  on  the  ground  that  it  did  not  state  a  cause  of 
action. 

Wm.  B.  Bagley,  for  the  appellants,  contended,  inier  alia, 
that  the  mere  fact  that  Alexander  Meggett's  life  was  insured 
by  a  policy  procured  by  his  daughter  did  not  give  him  the 
power  to  assign  the  policy  to  the  exclusion  of  the  beneficiaries 
named  therein.  Ferdon  v.  Ccmfield,  104  N.  T.  143.  The  in- 
terest of  Mary  H.  T.  Meggett  as  assured  was  contingent,  and 
her  assignment  to  her  stepmother  assigned  no  greater  interest 
25  Cyc.  777,  note  84;  Conn.  Mut.  L.  Ins.  Co.  v.  Burroughs, 
34  Conn.  305 ;  Stevens  v.  Oermania  L.  Ins.  Co.  26  Tex.  Civ. 
App.  156;  Mut.  L.  Ins.  Co.  v.  Hagerman,  19  Colo.  App.  33; 
Appeal  of  Brown,  125  Pa.  St.  303 ;  Entwistle  v.  Travelers 
Ins.  Co.  202  Pa.  St  141.  The  assignment  by  Mary  to  her 
stepmother  was  conditional,  being  expressly  ^^subject  to  all 
the  terms,  conditions,  and  provisions  of'  the  policy.  One  of 
the  conditions  of  the  policy  is  that  the  proceeds  shall  be  paid 
to  Mary  in  case  she  shall  survive  her  father;  and  it  is  pro- 
vided in  the  poli<r^  that  in  the  event  that  Mary  does  not  sur- 
vide  her  father,  the  proceeds  shall  be  paid  to  her  father's 
heirs  at  law.  After  the  death  of  Mary  the  right  of  the  heirs 
at  law  of  Alexander  Meggett  to  the  proceeds  of  the  policy  be- 
came absolute  and  indefeasible. 

For  the  respondent  there  was  a  brief  by  Olin  d  BtUler, 
and  oral  argument  by  H.  L.  Butler. 

SiBBEOKXB,  J.  The  allegations  of  the  complaint  set  forth 
ihe  contract  and  the  assignment  by  which  the  rights  to  the 
proceeds  of  the  policy  are  established.     It  appears  therefrom 
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that  the  policy  called  for  the  payment  of  ten  annual  premiums 
during  the  first  ten  years  after  its  issue  and  was  to  mature 
at  the  death  of  Alexander  Meggett,  the  insured.  The  assign- 
ment by  Mary  to  her  stepmother,  Sarah  Meggett,  was  assented 
to  by  the  insured,  was  made  October  6,  1873,  and  was  based 
on  a  valuable  consideration.  She  thereby  "granted,  assigned, 
transferred,  and  set  over  .  .  .  unto  the  said  Sarah  A.  Meg- 
gett, her  heirs,  executors,  administrators,  and  assigns  the  said 
policy  of  assurance,  and  all  .  .  .  sums  of  money,  interest, 
benefit,  and  advantage  whatsoever  now  due  or  hereafter  to 
Arise  or  to  be  had  or  made  by  virtue  thereof,  and  subject  to  all 
the  terms,  conditions,  and  provisions  of  said  policy  of  assur- 
ance. To  have  and  to  hold  the  same  unto  the  said  Sarah  A. 
Meggett  and  her  heirs,  executors,  administrators,  and  assigns 
forever.''  The  policy  assures  the  life  of  Alexander  Meggett 
and  is  payable  at  his  death,  and,  "in  case  of  the  death  of  the 
said  assured  before  the  death  of  the  said  person  whose  life 
is  assured,  the  amount  of  the  said  insurance  shall  be  payable 
to  the  heirs  at  law  of  the  said  Alexander  Meggett"  The 
•question  presented  by  the  demurrer  goes  to  the  legal  effect  of 
the  assignment  in  view  of  the  provisions  of  the  policy. 

The  allegations  of  the  complaint  are  in  effect  that  the  policy 
issued  on  Mary's  application,  that  she  paid  the  first  premium, 
and  that  she  was  the  beneficiary.  It  is  not  alleged  in  terms 
whether  or  not  her  father,  the  insured,  thereafter  paid  the 
premiums,  and,  for  the  purposes  of  the  question  raised,  we 
do  not  deem  it  essential  to  determine  this  fact,  since  pre- 
sumably either  she  or  her  father,  the  insured,  paid  them.  The 
facts  as  pleaded,  then,  are  that  she  was  the  applicant  for  the 
insurance,  she  was  named  as  beneficiary  in  the  policy,  either 
sh©  or  her  father  paid  the  premiums,  and,  before  payment  of 
the  premiums  had  been  completed,  she  made  an  assignment 
•of  the  policy  with  the  assent  of  the  insured.  We  have  then 
an  assignment  of  this  policy  by  the  assured  with  the  consent 
of  the  insured,  the  fact  that  the  premiums  due  thereon  up  to 
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the  tiine  of  the  assignment  had  been  paid  by  them^  and  the 
presumption  that  the  assignee  paid  the  remaining  unpaid 
premiimis. 

The  right  of  the  party  who  obtains  insurance  and  pays  the^ 
premiums  for  the  benefit  of  another  to  make  an  assignment  of 
an  insurance  policy  is  well  established  in  this  state.  Counsel 
of  both  parties  concede  this.  It  has  repeatedly  been  held  that 
the  person  so  obtaining,  paying  for,  and  carrying  the  insur- 
ance "may  dispose  of  the  policy  by  will  or  in  other  manner  not 
inconsistent  with  the  terms  of  the  policy,  to  the  exclusion  of 
the  beneficiary  named  therein."  Rawaon  v,  Milwaukee  Mvi. 
L.  Ins.  Co.  115  Wis.  641,  92  N.  W.  878.  In  the  hands  of 
such  a  party  the  policy  has  attached  to  it  the  right  and  power 
of  such  party  to  dispose  of  it  as  a  chose  in  action  in  any  of 
the  ways  provided  by  law.  As  declared  in  Opitz  v.  Karel, 
118  Wis.  627,  95  N.  W.  948,  it  represents  a  subsisting  obli- 
gation, as  do  notes,  bonds,  and  certificates,  and  evidences  an 
amount  to  be  paid  at  a  time  fixed  by  its  terms,  though  it  may 
lapse  through  failure  to  comply  vdth  its  terms.  But  such  a 
contingency  cannot  destroy  its  character  as  a  transferable 
chose  in  action  while  it  subsists  as  a  valid  obligation,  and,, 
when  legally  assigned,  title  to  the  proceeds  of  the  policy  be- 
comes vested  in  the  assignee.  Clark  v.  Dvrand,  12  Wis.  223  ;. 
Estate  of  Breitung,  78  Wis.  33,  46  N.  W.  891,  47  N.  W.  17  y 
Slocum  V.  N.  W.  Nat.  L.  Ins.  Co.  136  Wis.  288,  115  N.  W. 
796. 

The  allegations  of  the  complaint  sustain  the  claim  that  at 
the  time  Mary,  with  the  consent  of  the  insured,  assigned  the 
poli(^  to  her  stepmother,  she  and  her  father  were  in  control 
of  the  policy,  since  they  had  obtained  its  issuance  and  had 
paid  the  premiums.  Under  these  circumstances  we  perceive 
no  reason  why  they,  as  owners  of  the  policy,  could  not  deal 
with  it  to  the  same  extent  as  if  the  insured  alone  had  obtained 
the  insurance,  paid  the  premiums,  and  kept  control  of  the 
policy.    The  ownership  and  right  to  deal  with  the  policy  as  a 
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valid  obligation  was  held  by  them  jointly  and  vested  in  them 
all  the  rights  held  under  the  law  of  this  state  by  the  insured 
imder  the  same  conditions. 

Nor  do  we  find  any  restriction  in  the  form  of  assignment 
limiting  the  transfer  to  any  interest  less  than  all  the  rights  and 
interest  inhering  in  the  contract  We  are  of  opinion  that, 
when  the  assignment  to  Sarah  A.  Meggett  was  consummated, 
her  rights  and  interest  in  the  policy  and  its  proceeds  became 
absolute  and  the  interest  of  all  persons  named  therein  as  bene- 
ficiaries ceased.  2  May,  Ins.  §§  388,  389;  N.  Y.  Mut.  L. 
Ins.  Co.  V.  Armstrong,  117  U.  S.  691,  6  Sup.  Ct  877. 

Upon  these  considerations  we  must  hold  that  the  trial  court 
properly  overruled  the  demurrer. 

By  the  Court. — The  order  overruling  the  demurrer  of  the 
individual  defendants  is  afltened. 


Chasb,  Bespondent,  vs.  Woodbufp  and  others,  Appellants. 
March  10— March  SO,  1909. 

Appeal:  Former  decision:  Law  of  the  case:  Witnesses:  Competency: 
Transactions  with  persons  since  deceased:  Striking  out  testi- 
mony: Estoppel:  Instructions  to  fury:  Harmless  errors. 

1.  The  decision  of  this  court  on  a  former  appeal  as  to  the  admis- 

sibility of  evldeDce  is  the  law  of  the  case  on  a  subsequent  trial 
and  appeal. 

2.  A  defendant  in  ejectment  was  Incompetent,  under  sec.  4069,  Stats. 

(1898),  to  testify  that  at  a  certain  time  he  saw  the  deed  under 
which  the  plaintiff  claims  In  the  possession  of  the  grantor, 
where  he  obtained  such  Information  In  a  transaction  with  said 
grantor,  since  deceased.  In  which  the  deed  was  shown  to  him 
by  the  grantor  for  the  purpose  of  examination. 

8.  It  Is  not  error  to  strike  out  the  answer  of  a  witness  which  Is  not 
responsive  to  the  question. 

4.  Evidence,  Introduced  as  supporting  a  defense  of  estoppel,  as  to 
a  statement  made  by  plaintiff,  but  which  was  not  shown  to 
Vol.  138—41 
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have  been  known  to  or  acted  upon  by  the  defendant  or  to  have 
influenced  him  in  any  way,  was  immaterial  and  it  was  not  error 
to  strike  it  out. 

5.  In  ejectment  where  there  was  not  sufficient  evidence  to  support 

a  verdict  for  defendant  on  the  defense  of  adverse  possession, 
error  in  the  charge  upon  that  subject  was  hamyess  as  to  him. 

6.  Where  it  was  held  on  a  former  appeal  that  under  the  evidence 

at  the  first  trial  the  question  whether  a  deed  was  delivered  was 
for  the  Jury,  and  on  the  second  trial  the  evidence  to  show  de- 
livery was  fully  as  strong,  a  finding  by  the  Jury  that  the  deed 
was  delivered  cannot  be  disturbed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Eat  Stevens,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  possession  of  lot  4,  block 
25,  in  the  city  of  Baraboo,  and^for  damages  for  unlawfully 
withholding  possession  thereof  from  the  plaintiff.  The  de- 
fendants denied  the  material  allegations  of  the  complaint  and 
set  up  adverse  possession  in  the  defendant,  and  further  set  up 
the  defense  of  estoppel  by  way  of  amendment  to  the  answer. 
The  case  was  tried  to  the  court  and  a  jury.  Both  parties 
moved  for  direction  of  a  verdict  The  motions  were  respecr 
tively  denied  and  the  case  submitted  to  the  jury  and  the  fol- 
lowing verdict  returned : 

"(1)  Did  Julius  R.  Woodruff  deliver  the  deed  dated 
March  4, 1868,  to  the  plaintiff's  wife  with  intent  to  pass  title  t 
A.  Yes. 

"(2)  If  your  answer  to  question  number  1  be  'Yes,'  at 
what  time  was  such  delivery  made?     A.  March  4,  1868. 

"(3)  Did  the  defendant  and  Julius  R  Woodruff  together 
have  adverse  possession  of  the  lot  in  question  for  twcDty  years 
prior  to  April  6,  1906  ?    A.  No. 

**(4)  Is  the  plaintiff  estopped  to  claim  the  title  to  this  lot 
in  question  ?    A,  No.'' 

Motions  were  made  by  defendant  to  change  the  answers  to 
the  special  verdict,  for  judgment  upon  the  verdict,  for  judg- 
ment notwithstanding  the  verdict,  and  to  set  the  verdict 
aside  and  for  a  new  trial.  Each  and  every  of  said  moticHis 
were  denied  and  judgment  ordered  for  the  plaintiff  upon  the 
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verdict^  fixing  the  damages  at  $20.  Judgment  was  entered 
accordingly  in  favor  of  the  plaintiff,  from  which  this  appeal 
was  taken. 

For  the  appellants  there  was  a  brief  by  Dithmar  &  Malone 
and  Orotophorst,  Evans  &  JTiomas,  and  oral  argument  by 
E.  A.  Evcms. 

For  the  respondent  there  was  a  brief  by  Ooggms  <&  Brazeau, 
of  counsel,  and  JET.  E.  Fitch,  attorney,  and  oral  argument  by 
T.  W.  Brazeau. 

Kebwin,  J.  In  1855  Julius  Woodruff  was  the  owner  of 
a  farm  of  120  acres  near  Baraboo,  Wisconsin,  and  lots  Nos. 
3  and  4,  block  25,  in  Baraboo.  pn  lot  3  was  the  homestead 
of  Julius  Woodruff,  which  he  occupied  from  1855  until  1906. 
Lot  4  is  involved  in  this  action.  Lots  3  and  4  were  used  to- 
gether from  1855  until  April  19,  1905,  when  Julius  gave 
a  warranty  deed  covering  lot  4  to  his  son  Frank  R.  Woodruff, 
defendant,  which  was  recorded  May  5,  1905,  after  which 
Frank  proceeded  to  improve  the  lot  and  erect  a  dwelling  house 
thereon,  and  executed  a  mortgage  to  the  defendant  Alice  M. 
Wright.  The  mortgage  was  recorded  January  29,  1906. 
Julius  R.  Woodruff  died  January  15,  1906,  at  the  age  of 
ninety-three.  He  was  married  three  times,  and  Charles  and 
defendant  Frank  Woodruff  are  the  surviving  children  of  the 
first  marriage.  Jennie  Woodruff  Chase  was  the  only  issue 
of  the  second  marriage  and  no  children  were  bom  of  the  third 
marriage,  his  third  wife  dying  in  September,  1907.  On 
March  8,  1868,  Julius  Woodruff  made  and  executed  a  deed, 
naming  as  grantees  therein  his  three  children,  Jennie  Wood- 
ruff, afterwards  Jennie  Woodruff  Chase,  Frank  Woodruff, 
and  Charles  Woodruff,  conveying  the  farm  and  lots,  and 
expressing  his  intention  therein  to  give  to  his  sons  equally 
the  farm  and  the  lots  to  Jennie.  The  controversy  in  this 
case  turns  upon  the  question  of  whether  this  deed  was  de- 
livered, and,  if  so,  when  delivered,  and  whether  all  rights 
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thereunder  have  been  lost.  Jennie  Woodruff  married  the 
plaintiff  November  25,  1898,  and  died  intestate  and  with- 
out issue  August  2,  1902.  The  plaintiff,  her  husband,  sur- 
vives her.  After  the  death  of  Julius  R  Woodruff  and  on 
the  9th  day  of  March,  1906,  plaintiff  recorded  the  deed 
above  referred  to.  This  action  is  brought  by  plaintiff  as 
successor  in  title  to  Jennie  Chase  to  recover  possession  of 
lot  4  and  damages  for  the  withholding  of  possession.  The 
warranty  deed  executed  in  1868,  heretofore  referred  to, 
was  found  in  the  trunk  of  Jennie  Chase  shortly  after  her 
death.  The  plaintiff  rests  his  case  largely  upon  the  presump- 
tion of  delivery  arising  from  the  possession  of  the  deed  by 
Jennie,  and  insists  that  such  presumption  has  not  been  over- 
come by  the  evidence  produced.  Appellant  claims  judgment 
should  be  reversed  for  error  committed  on  the  trial. 

1.  Plaintiff  put  in  evidence  the  deed  of  Julius  R.  Wood- 
ruff and  proved  that  said  deed  was  found  in  the  trunk  of 
'  Jennie  Chase  after  her  death.  Plaintiff  further  offered  evi- 
dence tending  to  strengthen  the  presumption  of  delivery  aris- 
ing from  possession  by  Jennie.  One  Pelton,  register  of  deeds 
of  Sauk  county  from  1901  to  1905,  was  examined  in  chief 
by  plaintiff  respecting  a  conversation  had  with  J.  R.  Wood- 
ruff shortly  after  he  entered  the  register  of  deeds'  oflSce  re- 
specting the  recording  of  a  certain  deed  to  Jennie,  daughter 
of  J.  R.  Woodruff,  and  stated  that  he  (Woodruff)  did  not 
want  the  deed  recorded.  The  evidence  of  Pelton  was  very 
general.  It  did  not  show  that  J.  R.  Woodruff  had  given  the 
deed  in  question  to  Jennie,  but  that  Jennie  held  a  deed  of 
the  premises,  and  the  intent  of  giving  the  deed  was  not  gone 
into.  On  cross-examination  of  Pelton  the  question  was 
asked :  "You  stated  on  your  direct  examination  that  he  said 
that  the  deed  had  been  given  to  Jennie.  Did  he  tell  you  he 
had  given  it  to  Jennie  for  safe-keeping  ?"  He  answered :  "I 
think  so."    This  answer  was  stricken  out  and  this  ruling  is 
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complained  of.  The  court  stated  in  ruling  this  answer  out 
that  it  so  ruled  upon  the  authority  of  the  decision  on  the 
former  appeal.  Chase  v.  Woodruffs  133  Wis.  555, 113  N.  W. 
973.  It  seems  the  ruling  of  the  lower  court  was  correct  under 
the  opinion  of  this  court  upon  a  similar  question  in  the  above 
case,  and  whether  the  ruling  was  right  or  wrong  it  is  the 
law  of  the  case.  Hill  v.  Am.  S.  Co.  112  Wis.  627,  88  N.  W. 
642;  State  v.  Wis.  Cent.  B.  Co.  133  Wis.  478,  113  N.  W. 
952.  The  ruling  is  hereafter  referred  to  regarding  the  ex- 
amination of  defendant  Frank  Woodruff. 

2.  The  plaintiff  called  defendant  Frank  Woodruff  as  an 
adverse  party  and  interrogated  him  respecting  his  knowledge 
of  the  existence  of  the  deed  from  Julius  R.  Woodruff  to 
Jennie,  Frank,  and  Charles  Woodruff,  and  among  other  ques- 
tions the  following  were  put:  "Is  it  not  a  fact  that  he  told 
you  that  he  had  given  it  to  Jennie?  Answer  that  ^es'  or 
*N"o.*  To  give  it,  to  give  it  over  to  her.  Just  what  I  said." 
To  this  the  witness  answered:  "I  could  only  answer  it  in 
this  way:  That  I  knew  that  he  gave  it  to  her."  ''Q.  Is  it 
not  a  fact  that  Julius  R.  Woodruff  told  you  that  he  had  given 
that  deed  to  Jennie?  A.  Yes;  he  told  me  that  he  had 
given  it  to  her,  but  that  wasn't  all  he  told  me,  though."  The 
testimony  as  to  delivery  of  the  deed  to  Jennie  was  upon  a 
vital  issue  in  the  case,  namely,  the  delivery  of  the  deed.  It 
was  also  material  in  bringing  notice  to  Frank.  This  evidence 
being  brought  out  by  plaintiff  on  direct  examination  of  de- 
fendant Frank  as  an  adverse  witness,  it  is  insisted  that  the 
door  was  opened  and  the  defendant  entitled  to  the  whole  of 
the  conversation,  part  of  which  had  been  put  in  by  the  plaiat- 
iff,  and  defendant  asked  for  the  rest  of  the  conversation, 
which  was  objected  to  and  the  question  withdrawn.  After- 
wards the  witness  was  recalled  and  the  question  again  put, 
and  an  objection  to  it  sustained  on  the  authority  of  the  opin- 
ion on  former  appeal,  on  the  ground  that  the  declaration  was 
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self-serving  and  therefore  not  admissible.  This  ruling,  like 
the  former  referred  to,  is  ruled  by  the  decision  on  the  former 
appeal,  where  the  question  was  decided,  and  is  binding  here. 

3.  Appellant  assigns  error  on  the  ground  that  the  court 
struck  out  the  answer  of  Frank  Woodruff  to  the  effect  that  he 
saw  the  deed  in  the  possession  of  his  father.  This  assignment 
of  error  covers  the  admission  of  evidence  under  objection  to 
the  effect  that  Frank  saw  the  deed  to  Jennie  in  1885  and 
the  action  of  the  court  in  striking  out  this  evidence.  It  ap- 
pears from  the  record  clearly  that  this  evidence  involved  a 
transaction  with  the  deceased,  Julius  R.  Woodruff,  and  there- 
fore was  incompetent  under  sec.  4069,  Stats.  (1898).  Frank 
obtained  the  information  concerning  which  he  gave  evidence 
in  a  transaction  with  Julius,  in  which  the  deed  in  question 
was  shown  to  Frank  by  Julius  for  the  purpose  of  examina- 
tion. So  we  think  no  error  was  committed  in  excluding  this 
evidence. 

4.  The  following  question  was  asked  Frank  by  counsel  for 
plaintiff  on  direct  examination  when  called  by  plaintiff: 
"Q.  You  knew,  did  you  not,  that  this  deed  of  Julius  R. 
Woodruff  to  Jennie  Chase  was  not  to  be  recorded  until  after 
Julius  R.  Woodruff's  death,  did  you  not  ?  A.  li  was  under- 
stood that  it  was  not  to  be  recorded  at  all  unless  he  wanted  it 
to  be."  This  answer  was  not  responsive  to  the  question  and 
was  stricken  out  for  that  reason.  Hence  no  error  was  com- 
mitted in  that  regard. 

5.  In  1906  the  plaintiff  exhibited  his  deed  to  one  Selleck 
at  Baraboo,  and  the  alleged  error  under  this  head  relates  to 
the  conversation  between  plaintiff  and  Selleck  to  the  effect 
that  plaintiff  stated  he  did  not  claim  lot  4.  The  answer  was 
stricken  out,  and  this  action  of  the  court  is  complained  of 
because  the  evidence  was  competent,  and  further  that  after 
the  answer  had  been  given  it  should  not  have  been  stricken 
out  This  evidence  bore  upon  the  defense  of  estoppel.  If 
the  evidence  was  incompetent  it  was  entirely  proper  for  the 
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court  in  the  exercise  of  its  discretion  to  strike  it  out.  We  fail 
to  discover  any  error  in  striking  out  the  evidence.  The  state- 
ment made  was  after  defendant  Frank  had  bought  the  lot  and 
not  in  the  presence  of  Frank.  It  does  not  appear  that  Frank 
had  knowledge  of  the  statement,  if  made,  acted  upon  it,  or 
was  in  the  slightest  degree  influenced  by  it  We  do  not  see 
that  it  was  material  upon  the  question  of  estoppel  or  that  its 
presence  in  the  record  added  anything  to  the  defense.  In- 
deed, we  think  it  very  doubtful  whether  there  was  sufficient 
evidence  to  support  a  finding  in  favor  of  the  defendant  upon 
the  defense  of  estoppel. 

6.  Upon  the  defense  of  adverse  possession  error  is  assigned 
in  the  charge.  We  think  the  charge  was  erroneous,  but  shall 
spend  no  time  in  discussing  it^  since  it  was  harmless,  because 
we  are  of  opinion  that  there  was  not  sufficient  evidence  to 
support  a  verdict  in  favor  of  the  defendant  upon  the  defense 
of  adverse  possession. 

7.  Error  is  also  assigned  on  the  ground  of  the  sufficiency  of 
the  evidence  respecting  the  delivery  of  the  deed  to  Jennie. 
Upon  the  evidence  on  the  former  trial  this  court  held  that  the 
question  was  for  the  jury.  But  it  is  insisted  that  upon  the 
last  trial  the  presumption  arising  from  possession  of  the  deed 
was  fully  rebutted,  and  a  very  able  argument  is  made  by 
counsel  for  appellant  upon  that  proposition.  It  would  serve 
no  useful  purpose  to  review  in  detail  the  several  points  made 
by  counsel  under  this  head.  It  is  sufficient  to  say  that  after 
a  careful  examination  of  the  evidence  we  think  it  is  fully  as 
strong  on  the  question  of  delivery  in  favor  of  the  plaintiff  on 
the  last  as  on  the  first  trial,  and  therefore  we  must  hold  that 
the  question  of  delivery  was  for  the  jury  and  that  their  find- 
ing cannot  be  disturbed. 

By  the  Court. — The  judgment  of  the  court  bdow  is  af- 
firmed. 
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Fox,  Respondent,  vs.  Postal  Telegbaph-Cablb  CoMPAinr, 

Appellant, 

March  Il—March  SO,  1909. 

Contracts:  Validity:  Public  policy:  Enforcement:  Comity:  Telegraphs: 
Stipulation  against  responsibility  for  negligence:  Defense. 

1.  Though  It  is  a  general  rule  that  the  lex  loci  goyerns  as  to  the 

validity  of  a  contract,  yet  comity  does  not  require  recognition 
or  enforcement,  either  as  a  basis  of  attack  or  defense,  of  a  con- 
tract which,  though  valid  under  the  lex  loci,  contravenes  the 
public  policy  of  the  state  in  which  such  recognition  or  enforce- 
ment is  sought 

2.  A  stipulation  against  responsibility  of  a  telegraph  company  for 

negligence  in  transmitting  or  delivering  a  message  is  contrary 
to  the  public  policy  of  this  state,  declared  both  in  Judicial  de- 
cisions and  in  sec.  1778,  Stats.  (1898);  and  in  an  action  in  the 
courts  of  this  state  based  on  such  negligence  a  stipulation  of 
that  sort  is  not  available  as  a  defense,  even  though  it  was 
valid  in  the  state  where  the  contract  was  made  and  valid  in 
the  state  where  the  message  was  to  be  delivered  and  where 
the  tort  in  failing  to  deliver  it  promptly  was  committed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  for  damages  for  negligence  respecting  delivery  of  a 
telegram. 

These  facts  were  stated  for  a  cause  of  action:  Defendant^  a 
New  York  corporation,  at  the  city  of  New  York,  December 
19,  1906,  at  about  noon,  Eastern  time,  received  from  plaint- 
iff a  message  to  be  transmitted  by  its  telegraph  system  to  a 
person  in  the  city  of  Chicago,  at  100  Washington  street,  for 
the  purpose  of  avoiding  having  such  person  make  a  useless 
trip  from  such  city  to  the  city  of  New  York,  as  he  contem- 
plated doing,  starting  on  the  2  o'clock  p.  m.,  Central  time, 
train  on  such  day.  The  message  was  important,  which  fact 
defendant  was  duly  notified  of  at  the  time  it  was  delivered 
for  transmission.  Defendant  was  also  fully  informed  of  the 
necessity  of  the  message  reaching  the  person  to  whom  it  was 
addressed  before  the  leaving  time  of  such  train  on  such  day. 
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Had  the  message  been  expeditiously  transmitted  and  de- 
livered, it  would  have  been  received  by  the  person  to  whom  it 
was  addressed,  before  12  o'clock  noon.  Central  time,  Decem- 
ber 19th  aforesaid,  and  in  ample  time  to  have  prevented  the 
addressee  from  starting  on  the  journey  to  New  York,  It 
was  received  at  defendant's  office  at  the  Palmer  House  in 
Chicago  at  forty-six  minutes  past  eleven  a.  m..  Central  time, 
on  the  day  it  was  sent,  but  was  not  delivered  at  the  place  to 
which  it  was  addressed  until  noon  of  the  next  day.  By  rea- 
son thereof  the  addressee  started  and  made  the  journey  to 
New  York  when  he  otherwise  would  not  have  done  so,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $157.37. 

Defendant  for  a  defense  pleaded,  among  other  things,  that 
plaintiff  wrote  his  message  on  one  of  defendant's  ordinary 
blanks  containing  on  the  face  this  language : 

"The  Postal  Telegraph-Cable  Company  .  .  •  transmits 
and  delivers  this  message  subject  to  the  terms  and  conditions 
printed  on  the  back  of  this  blank.  .  .  .  Send  the  following 
message,  without  repeating,  subject  to  the  terms  and  condi- 
tions printed  on  the  back  hereof,  which  are  hereby  agreed  to." 

The  indorsement  contained  this  language : 

"To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  REPEATED;  that  is,  telegraphed  back 
to  the  originating  office  for  comparison.  For  this  one-half 
regular  rate  is  charged  in  addition.  It  is  agreed  between  the 
sender  of  the  message  written  on  the  face  hereof  and  the 
Postal  Telegraph-Cable  Comparvy,  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  transmission  or  deliv- 
ery, or  for  nondelivery  of  any  UNREPEATED  message  be- 
yond the  amount  received  for  sending  the  same ;  nor  for  mis- 
takes or  delays  in  the  transmission  or  delivery,  or  for  nonde- 
livery of  an  UNREPEATED  message  beyond  fifty  times  the 
sum  received  for  sending  the  same,  unless  specially  insured. 
•  •  • 

Plaintiff  did  not  request  to  have  the  message  repeated  nor 
to  have  it  insured.  The  sum  paid  for  the  service  was  forty 
cents. 
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The  case  turned  on  whether  the  language  of  the  indorse- 
ment was  binding  upon  plaintiff  as  a  part  of  his  contract 
with  defendant  respecting  the  transmission  and  delivery  of 
the  message.  In  respect  thereto  the  trial  court  decided  in 
plaintiff's  favor,  and  also  found  all  matters  of  fact  set  forth 
in  the  bomplaint,  and  held,  by  reason  thereof,  thaf  plaintiff 
was  entitled  to  judgment  as  prayed  for  in  the  complaint^ 
Judgment  was  accordingly  rendered. 

For  the  appellant  there  was  a  brief  by  Tenneys,  Hall, 
Davies  &  Sanderson,  and  oral  argument  by  F.  W.  Hall. 
They  contended,  inter  alia, '  that  the  stipulation  upon  the 
back  of  the  telegraph  blank  used  1^  the  plaintiff  was  a  bind- 
ing contract.  Kiley  v.  W.  U.  Tel  Co.  109  N.  Y.  231;. 
Ayers  v.  W.  U.  Tel  Co.  72  N.  Y.  Supp.  634;  Biley  v.  W. 
U.  Tel  Co.  26  N.  Y.  Supp.  532,  28  N.  Y.  Supp.  581 ;  Breese 
V.  U.  8.  Tel  Co.  48  N.  Y.  132,  AUen's  TeL  Cas.  663,  680; 
Halstead  v.  Postal  Tel  C.  Co.  104  N.  Y.  Supp.  1016;  Hal- 
stead  V.  Postal  Tel  C.  Co.  193  N.  Y.  293 ;  Shaw  v.  Postal 
Tel  &  C.  Co.  79  Miss.  670,  56  L.  R.  A.  486.  It  is  not  true 
that  the  courts  of  Wisconsin  will  not  enforce  a  valid  contract 
of  another  state  which  is  contrary  to  the  provisions  of  the^ 
law  of  this  state.  If  such  a  contract  in  fact  is  not  contra 
honos  mores  it  may  be  enforced  if  properly  pleaded  and 
proved.  Hull  v.  Augustine,  23  Wis.  383;  Schoenberg  v. 
Adler,  105  Wis.  645,  649 ;  Brown  v.  Am.  F.  Co.  31  Fed.  516. 
This  court  has  sustained  a  contract  made  in  another  state  with 
respect  to  usury,  although  against  the  policy  and  the  ex- 
press statute  of  Wisconsin.  The  transmission  of  the  telegram 
in  question  was  business  done  outside  of  the  state,  by  con- 
tract made  outside  of  the  state,  and  was  entirely  to  be  per- 
formed outside  of  Wisconsin,  and  is  not  governed  by  the  pub- 
lic policy  of  Wisconsin  nor  the  express  law  of  Wisconsin, 
since  it  is  a  New  York  contract  and  falls  within  the  ap- 
proval of  the  public  policy  of  the  United  States  relative  to- 
the  control  of  interstate  conmierce.    W.  U.  Tel.  Co.  v.  Pendle- 
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ton,  122  U.  S.  347;  Joyce,  Electric  Law,  §  128;  RixJee  v. 
W.  U.  Tel.  Co.  96  Mo.  App.  406,  70  S.  W.  265 ;  Primrose  v. 
W.  U.  Tel  Co.  154  U.  S.  1;  W.  U.  Tel  Co.  v.  Coggin,  68 
Fed.  137;  HaHford  F.  Ins.  Co.  v.  C,  M.  &  8t.  P.  B.  Co. 
62  Fed.  904,  906.  The  rights  of  the  parties  to  the  con- 
tract and  the  terms  of  the  recovery  for  damages  due  to  neg- 
ligent delivery  in  Illinois  are  governed  by  the  terms  of  the 
contract;  and  this  is  so  whether  the  action  sounds  in  tort  or  in 
contract.  Wharton,  Confl.  of  Laws,  §  478,  p.  1104;  Ores- 
weD,  Electricity,  407;  Clement  v.  W.  U.  Tel  Co.  137  Mass. 
463. 

For  the  respondent  there  was  a  brief  by  Olin  &  Bviler,  and 
oral  argument  by  H.  L.  Bviler. 

!  Marsh  AT  J.,  J.  It  may  be  conceded  for  the  purposes  of 
this  case  that  the  place  of  the  contract  between  plaintiff  and 
defendant  was  New  York  and  that  by  the  law  of  such  state 
the  provision  on  the  back  of  the  message  was  a  valid  part  of 
the  agreement.  Elwood  v.  W.  U.  Tel  Co.  46  K  Y.  549; 
Breese  v.  U.  S.  Tel  Co.  48  N.  Y.  132;  Young  v.  W.  U. 
Tel  Co.  65  N.  Y.  163;  KUey  v.  W.  U.  Tel  Co.  109  N.  Y. 
231,  16  N.  E.  75;  Pearsall  v.  W.  U.  Tel  Co.  124  K  Y. 
256,  267,  26  N.  E.  534.  In  connection  with  that,  it  must 
be  conceded,  since  the  tort  was  committed  in  the  state  of  Illi- 
nois, the  cause  of  action,  such  as  there  was,  grew  out  of  a 
violation  of  the  laws  of  that  state.  But  neither  of  such  con- 
cessions nor  the  fact,  if  it  be  fact,  that  an  action  on  the 
claimed  liability  could  not  be  maintained  in  the  courts  of 
New  York  or  those  of  Illinois,  settles  the  question  of  whether 
it  was  proper  for  the  courts  of  this  state  to  entertain  it 

It  has  long  been  settled  here  that  such  a  provision  as  that  in 
question  is  void  as  contrary  to  public  policy.  Hibbard  v.  W. 
U.  Tel  Co.  33  Wis.  558;  Candee  v.  W.  U.  Tel  Co.  34  Wis. 
471.  So  we  turn  to  this  question :  Can  a  contract  which  is  so 
contrary  to  tte  public  policy  of  this  state  as  to  be  void  if  made 
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here,  be,  nevertheless,  judicially  enforced  here  if  valid  in  the 
state  where  it  was  made  or  breached  i 

The  general  rule  is  that  a  contract  is  governed  by  the  law 
of  the  place  thereof.  If  by  such  law  it  is  valid,  it  is  likewise 
valid  everywhere.  That,  like  most  general  rules,  is  not  uni- 
versaL  It  has  exceptions.  The  doctrine,  as  to  such  excep- 
tions, is  stated  in  2  Kent,  Oomm.  (14th  ed.)  468,  to  the  effect 
that  the  courts  of  one  state  will  not  enforce  contracts  which, 
though  valid  in  the  place  where  made,  contravene  their  policy. 
Bcuilett  V.  Collins,  109  Wis.  477,  482,  85  N.  W.  703. 

The  doctrine  as  to  recognition  of  foreign  contracts  in  the 
■courts  of  a  state,  if  valid  by  the  laws  of  the  home  jurisdiction, 
rests  in  comity.  Therefore,  it  must  necessarily  rest  in  sound 
judicial  discretion  to  limit  it,  and  its  general  limitations  ex- 
clude those  agreements  which  are  injurious  to  public  rights, 
or  offend  against  public  morals,  or  contravene  public  policy, 
or  violate  public  law  as  recognized  in  the  place  of  the  forum. 
Many  illustrations  of  this  are  found  in  the  books,  some  of 
which  are  cited  to  our  attention  by  counsel  for  respondent 
Chicago,  B.  &  Q.  R.  Co.  v.  Gardiner,  51  Neb.  70,  70  N.  W. 
508 ;  International  &  0.  N.  B.  Co.  v.  Vandeventer  (Tex.  Civ. 
App.)  107  S.  W.  560;  Building  &  L.  Asso.  v.  Griffin,  90 
Tex.  480,  490,  39  S.  W.  656 ;  NoHhem  Pac.  R.  Co.  v.  Kemp- 
ton}  138  Fed.  992 ;  Union  L.  &  E.  Co.  v.  Erie  B.  Co.  37  N.  J. 
Law,  23 ;  Comm.  Mut.  F.  Ins.  Co.  v.  Eayden,  60  Neb.  636, 
83  N.  W.  922 ;  Pennsylvania  Co.  v.  Eennard  G.  &  P.  Co.  69 
Neb.  435,  445,  81  N.  W.  372 ;  Liverpool  &  G.  W.  8.  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  397,  9  Sup.  Ct  469 ;  Knott  v. 
Botany  Mills,  179  U.  S.  69,  71,  21  Sup.  Ct  30;  The  Guild- 
hall, 58  Fed.  796;  The  Glenmavis,  69  Fed.  472;  The  Ken- 
sington, 183  U.  S.  263,  269,  22  Sup.  Ct  102 ;  Story,  Confl.  of 
Laws,  §§  38,  244. 

An  examination  of  those  authorities  will  leave  no  doubt 
respecting  the  principle  stated.  Every  state,  within  certain 
limitations  not  necessary  here  to  indicate,  has  a  constitutional 
right  to  establish  its  own  peculiar  policy.    That  may  be  done 
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by  legislative  enactment  or  by  judicial  conception  and  inter- 
pretation of  the  common  law.  When  done  its  courts  should, 
and  always  aim  to,  administer  the  public  will  by  giving  effect 
to  such  policy.  "The  general  principle  that  the  lex  loci  gov- 
erns as  to  the  validity  of  contracts  is  subordinate  to  and  quali- 
fied by,'*  as  said  by  White,  J.,  in  The  Kensington,  supra,  the 
supreme  principle  which  inheres  in  the  very  nature  of  sov- 
ereignty, that  comity*cannot  set  at  naught  the  public  policy 
of  a  country.  Under  that  principle  courts  have  uniformly  re- 
garded the  public  policy  of  the  place  of  the  f  or\mi  as  supersed- 
ing the  right  of  a  defendant  to  the  benefit  of  a  defense  which 
he  might  have  at  the  place  of  the  contract,  but  which  is  di- 
rectly contrary  to  the  public  policy  of  the  jurisdiction  where 
it  is  sought  to  be  enforced.  That  doctrine  has,  at  times,  been 
vigorously  attacked  as  contrary  to  the  constitution  of  the 
United  States,  but  never  successfully,  and  it  has  been  no- 
where more  uniformly  applied  than  by  the  federal  supreme 
court 

What  has  been  said,  necessarily,  disposes  of  this  ap^al  in 
favor  of  respondent  The  stipulation  against  responsibilily 
for  negligence,  as  we  have  seen,  would  be  void  in  a  Wisconsin 
oontract  by  the  settled  unwritten  law  of  the  state  supposed  to 
be  reasonably  necessary  for  the  protection  of  our  citizens  and 
all  persons  submitting  to  our  laws  or  invoking  their  aid 
through  the  instrumentality  of  our  courts.  It  would  not  only  • 
be  void  by  state  policy,  judicially  declared,  but  by  the  writ- 
ten law  as  well.  Sec.  1778,  Stats.  (1898),  provides  that  "any 
person,  association  or  corporation  operating  or  owning  any 
telegraph  or  telephone  line  doing  business  in  this  state  shall 
be  liable  for  all  damages  occasioned  by  the  failure  or  negli- 
gence of  their  operators,  servants  or  employees  in  receiving, 
copying,  transmitting  or  delivering  dispatches  or  messages.'* 
Therefore,  the  courts  will  not  lend  their  aid  to  enforce  such  a 
stipulation,  regardless  of  where  made,  either  as  a  basis  for 
attack  or  defense. 

By  the  Court. — The  judgment  is  affirmed* 
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SwANKB,  Respondent  vs.  Herdeman  and  others,  imp.,  Ap- 

I)ellant8. 

March  11— March  SO,  1909, 

^aJea:  Fraud:  Knowledge  with  which  purcTiasera  are  chargeal>Te:  Un- 
soundness of  horse:  Questions  for  jury:  Tender  of  rescission: 
Defects:  Waiver:  NonnegotiahJe  notes:  Signature  procured  by 
fraud:  Delivery:  Appeal:  Costs:  Printed  case  violating  rule. 

1.  Purchasers  of  a  horse,  defending  on  the  ground  of  fraud  an 

action  on  a  note  given  for  the  price,  are  chargeable  with  knowl- 
edge, at  the  time  of  purchase,  of  such  facts  only  as  were  ob- 
vious to  them  in  view  of  their  capability  to  observe  and  the 
opportunities  accorded  them. 

2.  Upon  the  evidence  in  such  an  action  it  Is  held  that  the  questions 

whether  the  purchasers  of  a  stallion  represented  as  sound  and 
as  having  been  newly  imported  had  such  notice  of  physical  de- 
fects or  such  opportunity  for  observation  that  they  were  charge- 
able with  knowledge  thereof,  and  whether,  after  discovery  of 
the  unsoundness,  there  had  been  an  election  to  retain  the  stal- 
lion or  such  unreasonable  delay  in  notifying  the  vendor  of  an 
ejection  to  rescind  the  sale  as  would  estop  the  purchasers  from 
their  right  to  rescind,  should  have  been  submitted  to  the  jury. 

2.  Technical  insufficiencies  in  a  tender  of  rescission  and  return  by 
purchasers  may  be  waived  by  a  categorical  and  absolute  refusal 
of  the  vendor  to  entertain  the  proposal  at  all. 

4.  Where  the  signers  of  a  nonnegotiable  note,  or  some  of  them,  were 
induced  to  sign  it  upon  the  understanding  that,  although  it  re- 
mained in  the  hands  of  the  payee  to  obtain  more  signatures, 
it  was  not  to  be  delivered  so  as  to  take  effect  until  signed  by 
a  certain  number  of  responsible  makers,  and  it  was  not  in  fact 
80  signed,  it  had  no  effect  or  existence  as  a  promissory  note 
as  against  the  signers. 

^.  No  costs  are  allowed  for  the  printing  of  a  case  which  contains 
the  whole  testimony  in  extenso,  in  violation  of  Supreme  Court 
Rule  6. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
<»unty:  John  Goodland,  Circuit  Judge.     Reversed. 

Action  on  a  nonnegotiable  joint  and  several  note,  given  for 
a  stallion  sold  to  the  defendants  by  one  Keller,  who  was  in 
fact  agent  for  himself  and  several  others;  the  note  having 
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been  transferred  to  the  plaintiff  with  a  guaranty  signed  by 
the  former  owners  of  the  horse.  The  first  defense  was  fraud 
in  falsely  representing  the  horse  as  then  newly  imported  from 
reputable  dealers  in  Illinois  and  as  being  soimd,  and  that 
upon  learning  their  falsity  the  defendants  had  rescinded,  no- 
tified Keller,  offered  to  return  the  horse  and  demanded  sur- 
render up  of  the  note,  which  offer  and  demand  had  both  been 
refused.  Another  defense  was  that  the  note  had  never  come 
into  effect,  because  never  signed  by  fifteen  responsible  share- 
takers,  and  certain  of  the  signatures  were  colorable  only, 
being  under  a  secret  and  fraudulent  agreement  that  Keller 
should  pay  for  and  protect  such  signers. 

The  evidence  tended  to  show  the  following  facts:  That  a 
subscription  was  procured  nominally  for  shares  in  the  horse 
on  the  understanding  that  fifteen  shares  of  $200  each  were  to 
be  subscribed  before  the  subscriptions  should  become  effective 
and  the  note  signed  by  fifteen  responsible  parties  before  it 
should  take  effect.  After  fifteen  ostensible  subscribers  had 
been  obtained  this  note  was  signed  by  twelve  of  them,  one 
pretending  to  take  two  shares.  Two  or  more  of  the  shares 
were  ostensibly  paid  for  in  cash,  but  really  with  money  fur- 
nished by  Keller  to  the  subscribers  privately  and  paid  back 
to  him  in  presence  of  the  defendants  or  most  of  them.  Keller, 
both  at  the  time  of  taking  the  subscription  and  subsequently 
at  the  time  of  the  signing  of  the  note,  made  definite  repre- 
sentation as  stated  in  the  answer.  The  horse  was  at  all  times 
in  a  barn  in  Symco  so  situated  that  he  could  not  be  inspected 
easily.  Most  if  not  all  of  the  defendants  were  not  expert 
horsemen  qualified  to  know  by  hasty  observation  as  to  sound- 
ness, and  various  acts  of  Keller  were  testified  to  in  the  way  of 
haste  and  excuses  tending  to  obstruct  or  divert  from  careful 
inspection.  After  the  horse  was  delivered  he  was  found  to  be 
weak  in  the  ankles  and  to  have  what  are  described  as  "cocked 
ankles."  It  was  also  learned  that  he  had  not  been  directly 
imported  from  the  dealers  in  Illinois,  but  had  been  owned  by 
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an  association  known  as  the  Tigerton  Horse  Association,  and 
had  already  been  bred  for  the  preceding  season  at  and  near 
Tigerton,  about  twenty  miles  from  defendants'  residences. 
Shortly  after  the  ascertainment  of  these  facts,  except  the  non- 
joinder of  the  two  or  three  ostensible  subscribers,  the  defend- 
ants sent  a  delegation  of  their  number  to  interview  Keller  and 
attempt  to  secure  rescission,  which  they  did,  and  were  met 
with  an  absolute  refusal  to  rescind,  followed  by  a  promise  by 
Keller  to  come  to  Symco  and  meet  the  subscribers.  After 
some  delay  and  further  solicitation  he  did  so,  and  an  oral  offer 
of  rescission  and  return  was  made  to  and  unqualifiedly  re- 
fused by  Keller.  Afterwards  a  written  tender  of  rescission 
and  return  was  made  and  a  suit  in  equity  was  commenced  ta 
declare  rescission  and  cancellation  of  the  note,  which  was  dis- 
missed on  the  ground  that  defendants  had  an  adequate  legal 
remedy  by  defense.  See  Johnson  v.  Swanke,  128  Wis.  68,. 
107  N.  W.  481.  No  use  was  made  of  the  horse  by  the  defend- 
ants, and  after  a  time  he  was  sold  adversely  in  enforcement 
of  a  lien  for  his  keep,  and  was  bid  in  by  three  or  four  of  his 
former  owners.  Evidence  was  introduced  tending  to  show 
that  the  weakness  of  ankles  was  a  congenital  defect  likely  ta 
be  communicated  to  his  progeny,  and  that  it  greatly  impaired, 
if  not  destroyed,  his  value  for  the  known  purpose  of  his  pur- 
chase as  a  breeding  stallion. 

At  the  close  of  the  trial  a  verdict  was  directed  for  the 
plaintiff  and  judgment  entered  thereon,  from  which  the  de- 
fendants appeal. 

For  the  appellants  there  was  a  brief  by  Brovme,  Brovme 
&  Fisher,  and  oral  argument  by  E.  E,  Brovme. 

For  the  respondent  there  was  a  brief  by  Goodrich  &  Good- 
rich,  attorneys,  and  Kreutzer,  Bird  &  Bosenherry,  of  counsel, 
and  oral  argument  by  C.  B.  Bird. 

Dodge,  J.  The  record  discloses  evidence  which  would  jus- 
tify a  jury  in  finding  the  making,  the  falsity,  and  materiality 
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of  the  two  alleged  misrepresentations,  namely,  that  the  horse 
had  been  freshly  imported  from  a  well-known  and  responsible 
firm  of  dealers  in  Illinois  and  that  he  was  sound  in  every  re- 
spect and  suitable  for  breeding  purposes.  Indeed  there  is 
nothing  to  indicate  that  the  trial  court  decided  otherwise. 
The  direction  of  verdict  apparently  was  based  upon  the  view 
that  the  defendants  had  not  be^i  diligent  before  signing  the 
note  to  ascertain  aa  to  the  falsily  of  such  representations,  and 
that  they  had  not  promptly  exercised  any  right  of  rescission 
that  they  might  have  had  after  discovery  of  such  falsity.  Of 
course,  to  justify  the  court's  action,  these  facts  must  have  ap- 
peared conclusively,  and  without  any  evidence  which,  in  any 
view  thereof,  and  with  most  favorable  intendments  and  in- 
ferences to  the  defendants,  tended  to  prove  the  contrary.  The 
character  of  the  opportunity  and  the  degree  of  diligence  re- 
quired of  the  purchaser  of  property  in  order  to  preclude  be- 
lief in  his  reliance  upon  misrepresentations  made  by  the  seller 
has  been  so  often  discussed  that  no  repetition  is  necessary. 
Jacobsen  v.  Whihly,  ante,  p.  434,  120  N.  W.  285,  and  au- 
thorities there  collected.  Under  the  rule  stated  in  that  case 
the  defendants  are  chargeable  with  knowledge  only  of  such 
facts  as  were  obvious  to  them  in  view  of  iheir  capability  to  ob- 
serve and  the  opportunities  accorded  them.  With  reference 
to  the  physical  defects  in  the  horse,  while  ascertainable  by  a 
careful  inspection  made  by  a  skilled  horseman  or  veterinary, 
there  was  much  evidence  of  the  incapacity  of  any  of  these 
defendants  to  observe  and  appreciate  either  the  fact  or  the 
significance  of  the  horse's  unsoundness,  even  had  he  been 
fully  exhibited  to  them,  and  there  was  also  much  evidence  of 
conduct  on  the  part  of  the  seller  tending  to  delude  and  divert 
many  of  them  from  such  inspection;  also  that  this  conduct 
was  accompanied  by  the  practical  bribery  of  two  or  three  of 
the  ostensible  share-takers  upon  whose  judgment  the  others 
evidently  relied  to  some  extent,  and  whose  favorable  attitude 
toward  the  trade  was  thijs  influential,  as  it  might  be  inferred 
Vol.  138—42 
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that  Keller  well  knew  and  intended.  These  and  the  many 
other  circumstances  were  in  our  judgment  suflScient  to  raise 
a  question  of  fact  for  the  jury  whether  or  not  these  defend- 
ants had  such  notice  of  the  physical  iinsoimdness  of  the  horse 
or  such  opportunity  for  observation  that  they  could  not  have 
been  ignorant  thereof  without  closing  their  eyes  to  plain  facts. 
As  to  falsity  of  the  representation  of  direct  importation  of 
the  horse  there  is  little,  if  any,  showing  of  any  opportunity  to 
discover  it  before  consummation  of  the  sale.  It  was  not  imtil 
investigation  was  made,  some  twenty  miles  from  where  they 
resided,  that  the  fact  of  previous  use  in  the  vicinity,  or  any 
suspicion  of  it,  is  shown  to  have  come  to  the  defendants. 

Neither  can  we  agree  with  the  trial  court  that  the  evidence 
was  conclusive  of  either  an  election  to  retain  the  horse  or  of 
unreasonable  delay  to  notify  the  seller  of  defendants'  election 
to  rescind  after  the  discovery  of  the  unsoundness.  Certain 
physical  infirmities  were  discovered  by  one  of  the  defendants 
the  day  after  the  purchase ;  but  whether  they  constituted  ma- 
terial unsoimdness  o)c  merely  some  temporary  illness  and  were 
immaterial  could  not  at  once  be  ascertained.  Considerable 
time  was  necessary  for  him  to  communicate  with  the  other 
defendants,  and  for  them,  in  association,  to  obtain  advice  and 
information  as  to  the  character  of  these  defects.  Then,  two 
or  three  days  after  the  infirmities  had  oome  to  the  knowledge 
of  the  defendants,  and  within  approximately  two  weeks  after 
the  transfer  of  the  horse,  they  made  up  and  appointed  a  com- 
mittee who  forthwith  proceeded  to  investigate  as  to  the  his- 
tory of  the  horse,  and  to  that  end  made  a  trip  to  Tigerton, 
and  thence  to  a  neighboring  town,  to  meet  Keller,  to  whom 
they  notified  their  desire  to  rescind,  receive  back  their  ^ote, 
and  give  up  the  horse.  Any  delays  thereafter  were  due  to 
Keller  rather  than  to  the  defendants.  Meanwhile  no  use 
whatever  was  made  of  the  horse.  We  are  satisfied  that  a  jury 
might  well  have  concluded  from  all  the  facts  and  circum- 
stances that  no  unreasonable  delay  had  intervened  such  as 
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would  estop  the  defendants  from  their  right  to  rescind,  nor 
any  ratification  or  affirmance  of  the  sale. 

Some  technical  insufficiencies  in  the  tender  of  rescission 
and  return  are  urged  by  respondent,  but  evidence  tended  to 
show  so  categorical  and  absolute  refusal  by  Keller  to  enter- 
tain the  proposal  at  all  that  it  might  be  reasonably  inferred 
that  any  more  complete  tender  would  have  been  futile,  and 
was  waived. 

As  to  the  second  defense,  there  was  evidence  tending  to 
prove  almost  the  identical  situation  discussed  in  Hodge  v. 
Smith,  130  Wis.  326,  110  N.  W.  192.  Upon  the  authority 
of  that  case,  if  the  jury  believed  that  these  defendants  or  some 
of  them  were  induced  to  sign  this  note  upon  the  understand- 
ing that,  although  it  remained  in  the  hands  of  Keller  to  ob- 
tain other  signatures,  it  was  not  to  be  delivered  so  as  to  take 
effect  until  signed  by  fifteen  responsible  signers,  and  that  it 
had  not  in  fact  been  so  signed  in  good  faith,  then  it  had  no 
effect  or  existence  as  a  promissory  note  as  against  any  of 
tliese  defendants.  Aukland  v.  Arnold,  131  Wis.  64,  111  N. 
W.  212.  We  have  no  doubt  that  there  was  evidence  from 
which  |t  jury  might  have  so  found,  and  might  also  have  found 
that  there  were  no  acts  on  the  part  of  the  defendants  signify- 
ing an  election  to  ratify  the  purchase  after  discovering  the 
nonsignature  or  fictitious  signature  of  the  note. 

The  printed  case  on  this  appeal  is  an  egregious  infraction 
of  Supreme  Court  Rule  6,  providing  that  appellant  "shall 
print  a  case  containing  an  abridgment  of  the  record,  so  far 
as  necessary  to  present  the  questions  for  decision."  It  is  in 
no  sense  an  "abridgment,"  for  the  whole  testimony  is  printed 
in  extenso,  question  and  answer,  with  all  its  needless  and  un- 
helpful repetitions,  to  the  imnecessary  extension  of  the  case 
by  nearly  one  half  and  to  the  very  considerable  aggravation  of 
the  routine  labors  of  this  court  Rule  44  prohibits  the  allow- 
ance of  any  costs  for  the  printing  of  such  a  case. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  new  trial;  no  costs  for  printing  case. 
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CuBTiss,  Respondent,  vs.  Town  of  Bovina,  Appellant 

March  ll—March  SO,  1909. 

Eighwatfs:  Bridge  huili  hv  private  individuaU:  Adoption  (y  town: 
Injuries  from  defects, 

1.  A  pnbllc  highway  was  laid  out  to  the  vreet  bank  of  a  river,  but 

the  town  board  expressly  refused  to  extend  it  across  the  river 
or  to  assist  in  building  a  bridge.  Several  years  earlier  the 
owners  of  land  east  of  the  river  had  built  a  bridge  at  this  point, 
and  they  maintained  and  continued  to  use  it  after  the  highway 
was  laid  out  to  the  river;  but  the  town  authorities  did  nothing 
to  keep  it  in  repair,  nor  did  they  treat  it  as  a  part  of  the  tiigh- 
way,  although  on  one  occasion  they  did,  at  the  request  of  the 
landowners  who  were  maintaining  the  bridge,  permit  such 
owners  to  take  and  use,  in  repairing  it,  some  boards  which  had 
been  removed  from  a  culvert  or  other  bridge  and  were  not  then 
needed  for  the  immediate  use  of  the  town.  Held,  that  the  bridge 
was  not  part  of  the  highway  so  as  to  render  the  town  liable  for 
injuries  caused  by  defects  therein. 

2.  To  estop  a  town,  in  such  a  case,  from  denying  that  the  bridge 

was  a  part  of  its  highway  there  must  be  evidence  clearly  tend- 
ing to  show  an  adoption  of  it  as  such  by  the  town. 

AppEuAX  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Qoodland,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  claimed  to  be  due  to 
a  fall  caused  by  a  defective  bridge  crossing  the  Schioc  river. 
It  is  alleged  that  the  bridge  constituted  a  part  of  a  highway 
on  a  town  line  which  was  maintained  by  the  defendant  town. 

The  bridge  in  question  crosses  the  Schioc  river.  A  high- 
way has  been  laid  out  and  leads  up  to  the  river  on  the  west, 
so  that  the  north  line  of  the  bridge  and  the  south  boundary  of 
the  highway  as  laid  out  practically  meet  and  make  one  line. 
The  bridge  was  constructed  by  the  owners  of  the  land  situated 
on  the  east  side  of  the  river  under  an  arrangement  with  the 
town  that  if  the  town  would  lay  out  the  road  to  the  river  they 
would  build  the  bridge.  In  approaching  the  bridge  from  the 
east  it  is  necessary  to  drive  over  private  property,  there  being 
no  highway  leading  to  the  bridge  from  the  east    An  order  of 
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ten  years  ago  laying  out  the  highway  to  the  bank  of  the  river 
was  defective,  and  the  road  was  closed  by  one  of  the  owners 
of  the  property  over  which  it  was  laid  out.  About  five 
years  ago  the  highway  was  legally  laid  out  to  the  west  bank 
of  the  river.  About  five  years  ago  the  planks  on  the  bridge 
had  become  rotted,  and  parties  having  land  on  the  east 
side  of  the  river  placed  a  layer  of  boards  over  the  bridge 
on  top  of  the  old  rotted  boards.  There  was  evidence  on  the 
trial  of  the  instant  action  that  these  boards  were  some  old 
planks  which  had  been  in  use  on  an  abandoned  culvert  or 
bridge  of  the  town,  and  that  the  parties  who  had  built  and 
used  the  bridge  obtained  permission  from  the  town  officers  to 
take  and  use  them  for  repairing  the  bridge.  No  work  was 
ever  done  on  the  bridge  by  the  town.  The  town  had  expended 
money  upon  repairs  on  the  road  to  the  west  of  the  bridge. 

The  bridge  had  been  constructed  to  enable  the  owners  of  the 
land  to  the  east  of  the  river  to  cross  to  the  highway  with  loads 
of  hay  and  wood  from  their  lands,  and  at  the  time  of  the  ac- 
cident the  plaintiff  was  hauling  hay  for  an  owner  of  land  to 
the  east  of  the  bridge.  The  distance  between  the  outer  edges 
of  the  outside  timbers  of  the  bridge  was  about  six  feet  As 
originally  constructed,  the  planks  which  made  the  roadway 
projected  beyond  the  timbers  three  or  four  feet.  The  planks 
which  were  used  to  repair  the  bridge  and  were  laid  on  top  of 
the  old  planks  were  about  six  feet  long  and  projected  but  little 
over  the  outer  edges  of  the  timbers.  The  plaintiff  testified 
that  he  had  driven  onto  the  bridge  and  that  the  wagon  slipped 
upon  some  ice  and  was  thrown  over  the  edge  of  the  top 
layer  of  planks  onto  the  old  rotted  ones,  that  these  planks 
gave  way,  and  that  he  and  his  load  of  hay  were  precipitated 
upon  the  ice  on  the  river,  and  that  he  sustained  severe  in- 
juries. The  horses  broke  loose  with  the  front  wheels  of  th^ 
wagon,  ran  away,  and  were  cut  and  seriously  bruised  and 
injured. 

The  instructions  of  the  court  left  the  jury  to  determine 
whether  or  not  the  town  had  suffered  the  bridge  to  remain  and 
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to  be  used  by  the  public  as  a  highway  or  crossing  in  oonnee- 
tion  with  the  public  highway  to  such  an  extent  and  for  such 
a  length  of  time  as  to  have  become  a  thoroughfare  or  public 
highway.  The  court  submitted  the  following  question  to  the 
jury :  "Was  the  place  where  the  plaintiff  was  injured  a  public 
highway?"  To  this  the  jury  answered  "Yes."  The  jury 
found  for  the  plaintiff  on  the  various  questions  submitted  in  a 
special  verdict,  and  the  court  awarded  judgment  on  the  ver- 
dict   This  is  an  appeal  from  the  judgment  so  awarded. 

Francis  J.  Booney  and  A.  M.  Spencer,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Classon  &  Frank. 

SiEBECKBB,  J,  The  trial  court  held  that  the  inquiry  as  to 
whether  or  not  the  bridge  in  question  was  a  part  of  the  high- 
way of  the  defendant  town  was  one  for  the  jury  under  the 
evidence  adduced.  The  evidential  facts  to  support  plaintiff's 
claim  that  the  bridge  is  part  of  the  highway  are  that  the 
bridge  is  adjacent  to  and  a  continuation  of  the  road  laid  out 
by  the  town  authorities  to  the  west  shore  of  the  river,  that 
persons  using  the  road  would  necessarily  have  to  use  the 
bridge  to  cross  the  river  in  driving  to  any  place  on  the  east 
thereof,  and  that  the  persons  who  own  land  on  the  east  of  the 
river  have  in  fact  used  the  bridge  as  part  of  the  road.  In 
view  of  the  undisputed  facts  explaining  such  use  of  the 
bridge,  this  evidence  is  not  proof  in  itself  that  the  bridge  is 
a  part  of  the  highway.  The  uncontradicted  facts  are  that  the 
town  board  laid  out  the  highway  to  the  west  bank  of  the 
Schioc  river  and  expressly  refused  to  extend  it  across  the 
river  so  as  to  include  the  bridge.  The  town  board  also  refused 
to  assist  in  building  a  bridge  over  the  river  to  enable  the 
owners  of  lands  on  the  east  of  the  river  to  use  the  highway  on 
the  west  Several  years  prior  to  laying  out  this  road  the 
owners  of  lands  to  the  east  of  the  river  built  this  bridge  for 
ingress  and  egress.  They  offered  to  maintain  it  for  sudi 
purpose  after  the  highway  was  established  to  the  OTer,  and 
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they  80  maintained  the  bridge  afterward.  The  town  author^ 
ities  did  nothing  to  keep  it  in  repair  nor  did  they  treat  it  as 
part  of  the  highway. 

The  plaintiff,  however,  claims  that  the  town  officers  aided 
in  maintaining  and  repairing  the  bridge  by  furnishing  mate- 
rial for  its  repair,  and  in  view  of  its  location  and  proximity 
to  the  highway  gave  ground  for  the  belief  that  it  constituted 
a  part  of  the  highway.  The  evidence  does  not  justify  this 
clainu  It  appears  from  the  uncontradicted  testimony  that 
the  parties  who  offered  to  maintain  this  bridge  besought  the 
town  officers  to  permit  them  to  take  and  use  boards  for  re- 
pairing this  bridge  which  had  been  removed  from  a  culvert 
or  another  bridge  and  were  not  then  needed  for  the  inmiediate 
use  of  the  town,  that  the  officers  granted  such  request,  and 
that  the  material  was  so  applied  by  these  parties.  There  is 
nothing  in  this  conduct  to  warrant  an  inference  that  the  town 
authorities  maintained  and  repaired  this  bridge  as  part  of  the 
highway.  On  the  contrary,  the  testimony  is  positive  that 
they  regarded  the  bridge  as  a  private  way  and  not  as  part  of 
the  highway.  The  trial  court  submitted  the  case  upon  the 
theory  that  the  evidence  justified  the  conclusion  that  the  town 
had  adopted  the  bridge  as  a  part  of  its  highway  and  was  es- 
topped from  denying  in  this  action  that  it  was  a  lawful  high- 
way. A  study  and  examination  of  the  evidence  convinces  us 
that  the  testimony  does  not  permit  of  such  an  inference  and 
that  it  was  error  to  submit  such  an  issue  to  the  jury.  To  es- 
top the  town  from  denying  that  the  bridge  was  a  part  of  its 
highway  requires  that  there  should  be  evidence  clearly  tend- 
ing to  show  an  adoption  of  the  alleged  highway  by  the  town. 
We  find  no  such  evidence  in  the  record.  Uoufe  v.  Fulton,  34 
Wis.  608 ;  Stale  ex  rel  Lightfoot  v.  McCabe,  74  Wis.  481, 
43  N.  W.  322 ;  Bogie  v.  Waupun,  75  Wis.  1,  43  N.  W.  667. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  award  judgment  dismissing  the 
complaint 
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Oconto  BEEwmo  CoMPAirr,  Respondent,  vs.  Cayouette, 

Appellant 

March  It— March  SO,  1909. 

(1)  Appeal:  Order  granting  new  trial  for  error  of  law:  Review. 
(2,  8)  Contracts:  Validity:  Lack  of  mutuality:  Executed  con- 
tract. 

1.  Where  it  is  plain  that  a  new  trial  was  granted,  not  In  the  exer- 

cise of  discretion,  but  because  of  supposed  error  of  law  com- 
mitted by  the  trial  court,  the  supreme  court,  on  appeal,  will 
review  the  question  of  law  so  presented. 

2.  A  contract  which  is  not  enforceable  while  executory  because  of 

want  of  mutuality  becomes  valid  when  executed. 
8.  A  coiftract  whereby  a  brewing  company,  to  induce  a  saloon- 
keeper to  sell  Its  beer,  agreed  to  erect  a  beer  depot  in  the  city 
and  deliver  its  beer  therefrom  every  morning,  and  that  until 
such  depot  was  built  he  was  not  to  pay  for  the  beer  furnished 
to  him,  is  valid  after  performance  by  the  saloonkeeper  and, 
the  company  having  failed  to  build  the  beer  depot,  is  a  complete 
defense  to  an  action  for  the  value  of  the  beer  furnished. 

Appeal  from  an  order  of  the  circuit  court  for  Shawano 
county :  John  Goodlaih),  Circuit  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiff,  a  brewing  com- 
pany, to  recover  from  the  defendant  $133.50  for  beer  de- 
livered to  defendant,  a  saloonkeeper  in  the  city  of  Shawano, 
between  the  22d  day  of  November,  1906,  and  the  9th  day  of 
April,  1907.  The  plaintiff's  cause  of  action  is  upon  express 
contract,  to  the  effect  that  defendant  promised  to  pay  an 
agreed  price  for  said  beer.  The  defendant  answered  in  effect 
that  the  plaintiff  was  anxious  to  place  its  goods  in  Shawano 
to  be  handled  by  defendant,  and  that  it  agreed  to  erect  a  beer 
depot  in  the  city  of  Shawano  and  deliver  its  beer  therefrom 
every  morning,  and  that  until  such  depot  was  built  defend- 
ant was  not  to  pay  for  the  beer  furnished,  and  that  if  such 
depot  was  not  built  plaintiff  would  not  require  the  payment 
for  beer  delivered  after  the  22d  day  of  November,  1906,  and 
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would  refund  to  defendant  the  moneys  paid  by  him  for  beer 
prior  to  said  November  22, 1906,  and  that  plaintiff  never  ful- 
filled its  promises  and  never  built  the  depot;  and,  owing  to 
the  fact  that  defendant  had  no  facilities  for  taking  care  of 
the  beer,  it  was  damaged,  which  caused  defendant  loss  in 
his  business.  The  defendant  also  counterclaimed  to  recover 
money  paid  before  November  22,  1906,  but  the  counterclaim 
was  disallowed  by  the  court. 

The  evidence  offered  tended  to  support  the  allegations  of 
the  answer,  and  the  juiy  found  a  general  verdict  for  the  de- 
fendant Thereupon  the  plaintiff  filed  a  motion  for  a  new 
trial  upon  the  groimds:  (1)  That  the  court  erred  in  over- 
ruling the  plaintiff's  objections  to  evidence  under  the  answer ; 
(2)  error  in  admitting  evidence;  (3)  error  in  refusing  to 
allow  plaintiff  to  examine  the  jury  fully  as  to  qualifications ; 

(4)  error  in  refusing  to  direct  a  verdict  for  the  plaintiff; 

(5)  because  the  verdict  is  contrary  to  law;  (6)  because  the 
verdict  is  contrary  to  the  evidence.  Also  a  motion  for  judg- 
ment notwithstanding  the  verdicts  On  the  hearing  of  these 
motions  the  court  granted  the  plaintiff  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law.  This  appeal  is 
from  the  order  granting  a  new  triaL 

P.  J.  Winter,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Allan  Y.  Classon. 

Kebwin,  J.  It  is  insisted  by  appellant  that  the  court  did 
not  grant  a  new  trial  under  its  discretionary  power  in  that 
regard,  but  because  of  error  of  the  court,  and  that  this  is  man- 
ifest from  the  fact  that  no  costs  were  awarded  as  a  condition. 
It  is  very  plain  from  the  order  itself,  as  well  as  from  the  fact 
that  no  costs  were  imposed  as  a  condition  of  the  new  trial, 
that  it  was  granted  for  error  of  the  court  Frost  v.  Meyer, 
137  Wis.  255,  118  K  W.  811 ;  Oiese  v.  MilwoAJtkee  E.  B.  £ 
L.  Co.  116  Wis.  66,  92  N.  W.  356.     While  considerable  dis- 
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cretion  is  vested  in  the  trial  court  respecting  the  granting  of 
a  new  trial,  yet,  where  it  is  plain  that  the  new  trial  was 
granted  for  alleged  error  of  law  committed  by  the  trial  court, 
this  court  will  review  the  question  of  law  so  presented.  Duffy 
V.  C.  &  N.  W.  B.  Co.  34  Wis.  188;  Walter  A.  Wood  R. 
&  M.  Co.  V.  Stenel  71  Wis.  71,  36  N.  W.  636;  Jones  v. 
Evans,  28  Wis.  168 ;  Fairbanks  v.  HolUday,  59  Wis.  77,  80, 
17  N.  W.  675. 

There  are  several  alleged  errors  of  law  committed  by  the 
court  upon  the  trial  and  covered  by  the  motion  for  a  new  trial, 
still  it  does  not  definitely  appear  from  the  record  upon  what 
ground  the  trial  court  held  that  the  verdict  was  contrary  to 
law.  We  assume,  however,  from  the  argument  of  counsel  on 
both  sides  that  in  granting  the  new  trial  the  court  below  came 
to  the  conclusion  that  the  alleged  contract  for  the  purchase  of 
beer  referred  to  in  the  statement  of  facts  was  void,  either  for 
want  of  mutuality  or  for  want  of  consideration,  or  both; 
hence  that  the  answer,  and  the  evidence  offered  to  support  it, 
constituted  no  defense.  Therefore  the  plaintiff  was  entitled 
to  recover  as  a  matter  of  law  upon  the  showing  made. 

We  cannot  agree  with  this  conclusion.  We  see  no  reason 
why  a  valid  contract  might  not  have  been  made  based  upon 
the  alleged  agreement  for  the  furnishing  of  beer  by  the  plaint- 
iff to  the  defendant  gratis,  as  specified  in  the  contract;  and 
whether  this  contract  could  be  enforced  while  executory  for 
want  of  mutuality  we  need  not  consider,  because  it  appears 
that  when  the  action  was  brought  the  contract  had  been  fully 
performed  and  was  then  an  executed  contract,  and  under  the 
repeated  decisions  of  this  and  other  courts,  even  though  a 
contract  is  not  enforceable  while  executory  by  reason  of  want 
of  mutuality,  it  becomes  valid  when  executed.  We  are  there- 
fore of  the  opinion  that  the  evidence  was  sufficient  to  support 
the  verdict  of  the  jury  in  the  defendant's  favor  on  the  al- 
leged contract  and  execution  thereof,  and  that  such  finding  is 
a  complete  defense  to  the  plaintiff's  cause  of  action.    Assum- 
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ing,  therefore,  as  we  must  from  the  record  that  the  new  trial 
was  granted  on  the  grounds  heretofore  suggested,  the  court 
was  in  error  in  holding  that  the  verdict  was  contrary  to  law. 
The  order  should  therefore  be  reversed. 

By  the  Court. — ^The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 


Town  op  Koluno,  Appellant,  v»  Wundeewch,  Eespond- 

ent. 

March  IB—March  SO,  1909. 

(1)  Appeal:  Review:  Assumption  as  to  facts.  (2-4)  Towns:  Pur- 
chase of  half  interest  in  hall:  Land  included:  Petition  con- 
strued: Town  officers:  Liability  for  money  received:  Authority 
to  bring  action. 

1.  Upon  appeal  from  a  judgment  entered  on  a  directed  verdict,  tbe 

assumption  as  to  matters  of  fact  whereon  the  evidence  was  con- 
flicting must  be  most  favorable  to  the  appellant 

2.  A  petition  of  freeholders,  emanating  from  an  association  whlcl^ 

owned  a  hall  and  the  lots  upon  which  it  stood,  asking  sub- 
mission to  the  electors  of  the  question  of  raising  a  certain  sum 
to  buy  "a  one-half  interest  in  the  hall/'  means,  prima  facie, 
an  undivided  one-half  interest  in  the  building  and  In  the 
grounds  on  which  it  stands,  free  from  incumbrances. 

3.  The  chairman  of  a  town  board,  who  was  also  an  officer  of  an 

association  owning  a  hall  and  the  land  on  which  it  stood,  pre- 
sented to  the  town  clerk  a  petition  of  freeholders  asking  sub- 
mission to  the  electors  of  the  question  of  raising  money  to  Xmy 
a  half  interest  in  such  hall.  This  petition  was  not  filed  nor 
the  ilotices  given  a  sufficient  time  before  the  town  meeting,  but 
the  proposition  was  carried  at  such  meeting.  The  chairman, 
acting  both  for  the  association  and  for  the  town,  procured  a 
town  order  for  the  amount  to  be  paid,  receipted  for  it  as  an 
officer  of  the  association,  and  delivered  it  to  the  association 
without  requiring  any  conveyance  from  the  association  to  the 
town,  and  thereafter,  as  a  creditor  of  the  association,  had  the 
order  transferred  to  him  and  obtained  the  money  thereon.  Held^ 
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that  his  dereliction  in  duty  as  a  town  officer  in  failing  to  obtain 
the  conveyance,  combined  with  the  defects  in  the  proceedings, 
rendered  him  liable  to  the  town  for  the  return  of  the  money, 
with  interest 
4,  A  resolution  adopted  at  town  meeting  instructing  the  town  offi- 
cers to  start  an  action  against  two  persons  named  unless  sat- 
isfaction as  to  a  certain  matter  was  obtained,  was  sufficient  to 
authorize  an  action  against  one  or  both  of  such  persons. 

Appeal  from  a  judgment  of- the  circuit  court  for  Langlade 
-coimty :  John  Goodland,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  l^y  Ereutzer,  Bird  & 
Roaeriberry,  and  oral  argument  by  C.  B.  Bird.  They  cited 
Chippewa  B.  Co.  v.  Durand,  122  Wis.  85,  99  K  W.  603 ; 
fiec.  776,  subd.  10,  and  sees.  788,  789,  Stats.  (1898) ;  Hub- 
bard V.  WUliamstotun,  61  Wis.  397,  21  K  W.  295;  Fox 
Lake  v.  Fox  Lake,  62  Wis.  486,  22  N.  W.  584. 

T.  W.  Hogan,  for  the  respondent,  cited,  among  other  cases, 
State  ex  rel.  Manitowoc  v.  County  Clerk,  59  Wis.  15,  16  X. 
W.  617;  Wickham  v.  C.  &  N.  W.  R.  Co.  95  Wis.  23,  69  X. 
W.  982;  State  ex  rel.  Mitchell  v.  Decatur,  58  Wis.  291,  17 
N.  W.  20 ;  State  ex  rel.  Wunderlich  v.  KaUcofen,  134  Wis. 
74,  113  N.  W.  1091. 

Timlin,  J.  The  appellant  town  brought  an  action  against 
the  respondent  to  recover  the  sum  of  $656,  money  of  said 
town  alleged  to  have  been  received  by  respondent  without  any 
consideration  therefor.  Counsel  for  the  appellant  designates 
it  as  an  action  for  money  had  and  received.  At  the  dose  of 
the  evidence  the  circuit  court  directed  a  verdict  for  defend- 
ant 

The  facts  in  evidence  are  that  an  association  called  the 
Modem  Woodmen  of  America,  Sunrise  Camp  No.  3062, 
owned  a  hall  situated  on  lots  2  and  3  of  block  16,  village  of 
Elmhurst,  in  the  plaintiff  town.  Respondent  was  an  officer 
of  that  association  and  chairman  of  the  town  board  of  super- 
visors, and  the  association  owed  him  more  than  $656  for  ma- 
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terial  uBed  in  construction  of  the  halL  Fifteen  freeholderB  of 
the  town  presented  to  the  town  derk  a  written  request  ema- 
nating from  the  association  that  there  be  submitted  to  the  vote 
of  the  electors  at  the  annual  town  meeting  to  be  held  on  the 
4th  of  April,  1905,  the  question  whether  the  town  raise  the 
sum  of  $656  for  the  purpose  of  baying  a  one-half  interest  in 
the  hall  in  question.  There  is  a  conflict  of  evidence  as  to 
whether  this  was  delivered  to  the  town  clerk  on  March  10, 

1905,  or  about  March  27, 1905.  The  clerk  posted  notices  re- 
quired by  statute  to  the  effect  that  this  question  would  be 
brought  before  the  electors  at  the  coming  annnal  meeting,  but 
there  is  a  conflict  of  evidence  as  to  whether  these  notices  were 
posted  fifteen  days  before  the  town  meeting  or  upon  Mardi 
29,  1905.  The  statutory  requirements  are  found  in  sees. 
776,  778,  and  779,  Stats.  (1898),  and  ch.  309,  Laws  of  1903. 

Because  a  verdict  was  directed,  we  must  assume  as  most 
favorable  to  the  appellant,  for  the  purpose  of  this  review,  that 
the  petition  of  the  freeholders  was  delivered  to  the  town  clerk 
less  than  twenty  days  before  the  holding  of  the  town  meeting 
and  that  the  notices  were  posted  np  less  than  fifteen  days  prior 
to  such  meeting.  The  clerk  failed  to  make  any  record  of  the 
petition  or  notice.  The  matter  was  laid  before  the  electors  at 
the  ensuing  town  meeting,  and  the  proposition  to  purchase 
was  carried  by  a  vote  of  91  to  87,  This  item  of  $656  was 
thereafter  placed  in  the  tax  roll  and  collected.     March  27, 

1906,  the  town  board  issued  an  order  to  the  Modem  Wood- 
men of  America  for  $656  as  the  purchase  price  of  the  half 
interest  in  the  hall.  The  defendant  as  officer  of  the  associa- 
tion received  and  receipted  for  this  order  and  delivered  it  to 
the  association,  which  took  it  into  its  treasnry.  Thereafter, 
pursuant  to  a  resolution  which  had  been  adopted  on  June  17, 
1905,  the  association  delivered  this  town  order  to  the  defend- 
ant in  payment  of  his  demand  against  the  association.  He 
credited  the  association  with  that  amount  on  his  books  and 
forwarded  the  town  order  by  mail  to  the  treasurer  of  the 
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town,  who  paid  the  same  to  him  some  time  after  April,  1906. 
The  defendant's  term  of  office  as  chairman  of  the  town  board 
of  supervisors  expired  in  April,  1906,  and  he  was  suc- 
ceeded in  that  office  by  one  Kalkofen.  The  town  occu- 
pied the  hall  for  town  purposes  from  April,  1905,  to  the 
spring  of  1908.  But  there  had  been  a  previous  occu- 
pancy by  the  town  imder  oral  lease  or  agreement,  which  oc- 
cupancy continued  without  interruption,  A  warranty  deed 
of  a  half  interest  in  the  lots  in  question,  in  which  the  plaint- 
iff was  grantee,  was  tendered  to  the  defendant  for  execution 
by  one  of  the  supervisors  and  the  defendant  refused  to  sign  it. 
He  had  no  title  to  the  property  at  the  time.  This  tender  was 
made  in  May  or  June,  1906.  He  objected  to  giving  a  deed 
because  the  petition,  as  he  claimed,  did  not  state  that  they 
were  to  convey  any  lots  or  real  estate  to  the  town  but  only  a 
half  interest  in  the  hall.  He  also  objected  because  the  deed 
purported  to  run  from  him  to  the  town.  Who  was  grantor  in 
this  deed  does  not  clearly  appear. 

It  was  admitted  during  the  trial  "that  the  title  to  lots  2  and 
3,  block  16,  village  of  Elmhurst^  which  is  the  lot  known  as 
the  Modem  Woodmen  Hall  in  that  village,  stands  as  follows : 
On  December  27,  1900,  there  was  a  deed  made  from  H.  P. 
Carle  to  grantee  Sunrise  Camp  No.  3062,  Modem  Woodmen, 
of  Elmhurst,  Langlade  county,  Wisconsin,  recorded  in  vol- 
ume 49  of  Deeds,  page  256,  which  is  the  lot  upon  which  the 
Modem  Woodmen  of  America  Hall  stands."  In  this  condi- 
tion and  upon  this  form  of  petition,  "for  the  purpose  of  buy- 
ing a  one-half  interest  in  the  hall,"  etc,  prima  facie  the  asso- 
ciation sold  and  the  town  purchased  an  undivided  one-half 
interest  in  the  building  and  in  the  groimds  upon  which  it 
stands  free  from  incumbrances.  This  is  prima  facie  the 
proper  construction  of  the  instrument  Wilson  v.  Hunter, 
14  Wis.  683 ;  Clements  v.  Collins,  2  Term  Rep.  498,  502 ; 
Gibson  V.  Brochway,  8  N.  H.  465,  470;  Board  of  Ed.  v. 
State,  64  Kan.  6,  67  Pac.  559 ;  Common  Council  v.  State,  5 
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Ind.  334;  Rogers  v.  Smith,  4  Pa.  St  93 ;  Eliot  v.  Carter,  12 
Pick.  436,  440 ;  Broim  v.  Turner,  113  Mo.  27,  20  S.  W.  660 ; 
Bacon  v.  Bowdovn,  22  Pick.  401;  Webster  v.  Potter,  105 
Maas.  414;  Worhman  v.  Ins.  Co.  2  La.  507,  22  Am.  Dec. 
141;  Wade  v.  OcUe,  21  Tex,  Civ.  App.  656,  54  S.  W.  786, 
788. 

We  have  then  a  case  where  the  chairman  of  the  town  board 
•of  supervisors,  who  was  also  officer  of  an  association  owning 
a  hall  and  the  lot  upon  which  it  stood,  presented  to  the  town 
clerk  a  petition  signed  by  fifteen  electors,  asking  that  the 
question  of  purchasing  a  one-half  interest  in  this  hall  be  sub- 
mitted to  the  voters  at  the  ensuing  tewn  meeting.  The  peti- 
tion is  presented  and  filed  and  the  notices  that  this  subject 
would  be  voted  upon  given  short  of  the  time  required  by  law. 
The  petition  on  its  face,  fairly  construed,  means  to  purchase 
a  half  interest  in  the  hall  and  in  the  lots  upon  which  it 
stands.  Notwithstanding  the  informality  in  presentation  of 
this  question  to  the  electors,  the  proposition  to  purchase  was 
<5arried.  The  supervisor,  acting  for  the  association  and  for 
the  town,  procures  a  town  order  for  the  amount  payable  to  the 
association,  receipts  for  it  as  officer  of  the  association,  and 
delivers  it  to  the  association  without  requiring  any  convey- 
ance to  the  town  from  the  ^sociation.  This  is  a  manifest 
dereliction  of  duty  on  his  part  as  chairman  of  the  town  board 
of  supervisors.  No  prudent  man  would  conduct  his  business 
in  this  way.  He  receives  the  town  order  back  from  the  asso- 
ciation and  procures  the  money  thereon  from  the  town  treas- 
urer. The  upshot  of  the  whole  matter  is  that  by  dereliction 
of  his  duty  as  town  officer  he  has  come  into  the  possession  of 
$656  of  the  money  of  the  town  for  which  the  town  has  re- 
<3eived  no  consideration  except  the  occasional  use  of  the  hall 
during  two  years. 

The  question  of  purchase  was  not  submitted  to  the  electors 
as  required  by  statute.  Whether  this  irregularity  standing 
alone  would  have  been  sufficient  to  entitle  the  town  to  recover 
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had  the  town  received  the  consideration,  and  considering  that 
the  funds  were  raised  by  taxation  and  came  into  the  town 
treasury  for  this  purpose,  we  need  not  here  determine.  But 
the  omission  to  file  the  petition  within  the  time  required  by 
law,  the  failure  to  give  the  notice  so  required,  the  delinquency 
of  the  defendant  in  failing  to  insist  upon  a  conveyance  to  tho 
town  before  or  at  the  time  of  delivering  the  town  order  and 
while  he  was  acting  in  the  dual  capacity  of  town  oflScer  giv- 
ing, and  association  officer  getting,  the  town  order,  and  his 
subsequent  receipt  of  the  money  from  the  town  treasurer  as- 
transferee  of  the  association,  which,  to  his  knowledge,  had 
rendered  no  consideration  for  this  money,  combined  with  tho 
defects  above  noted  in  the  proceedings,  rendered  the  defend- 
ant liable  for  the  return  of  this  money,  with  interest  at  the- 
legal  rate,  if  such  facts  can  be  considered  established.  Remr 
ington  v.  Ward,  78  Wis.  539,  47  N.  W.  659 ;  Olendale  Inv. 
Asso.  V.  Harvey  L.  Co.  114  Wis.  408,  90  K  W.  456;  Chip- 
pewa B.  Co.  V.  Durand,  122  Wis.  85,  99  K  W.  603.  There 
was,  to  say  the  least,  a  case  for  the  jury,  and  the  direction  of 
a  verdict  for  defendant  was  error. 

It  is  contended  there  was  no  sufficient  authority  to  bring- 
this  action  conferred  by  the  electors  upon  the  present  town 
officers.  This  authority  was  in  the  form  of  a  resolution 
adopted  at  town  meeting,  which  instructed  the  town  officers 
^^to  start  an  action  against  the  Modem  Woodmen  of  America 
and  Oeorge  Wunderlich,  especially  if  they  don't  get  satisfac- 
tion about  the  town  hall."  The  resolution  is  sufficient  Un- 
der this  resolution  it  was  for  the  counsel  employed,  skilled 
in  the  law,  and  not  for  the  electors  or  the  officers,  to  deter- 
mine what  form  of  action  would  be  most  appropriate  and  ef- 
fective upon  the  existing  facts,  and  also  to  determine  whether 
the  action  should  be  joint  or  severaL 

The  judgment  of  the  circuit  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

By  the  Court. — It  is  so  ordered. 
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Bates  and  others.  Appellants,  vs.  Wintebs  and  wife^  Be- 

spondents. 

March  IZ— March  SO,  1909. 

Deeds:  Delivery,  • 

Delivery  of  a  deed  by  the  grantor  to  the  scrivener  for  the  purpose 
of  having  him  put  it  upon  record  and  with  the  intention  of 
presently  passing  title  to  the  grantee  was  a  good  delivery,  al- 
though the  scrivener,  at  the  grantee's  suggestion,  did  not  have 
the  deed  recorded  until  after  the  grantor's  death. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.    Affii'mecL 

This  action  is  brought  to  set  aside  a  deed  from  one  Perry 
W.  Winters  to  Nelson  W.  Winters,  his  stepfather,  on  the 
ground  that  the  grantor  was  mentally  incompetent  to  execute 
such  deed  and  because  fraud  and  imdue  influence  had  been 
used  by  the  grantee  to  procure  the  execution  and  delivery 
thereof.  It  was  also  contended  by  the  appellant  that  the  deed 
was  not  delivered. 

The  court  found  (1)  that  Perry  W.  Winters  died  intes- 
tate January  28,  1906,  leaving  no  widow,  children,  father, 
mother,  brothers,  or  sisters;  (2)  that  the  plaintiffs  were 
uncles  and  aunts  of  the  decedent,  and  the  defendant  Nelson 
W.  Winters  was  the  uncle  and  stepfather  of  said  decedent; 
(3)  that  the  decedent  was  addicted  to  the  excessive  use  of 
alcoholic  liquors  for  several  years  prior  to  December  1,  1905, 
at  which  time  he  was  taken  with  the  illness  that  resulted  in 
his  death,  and  that  after  said  1st  day  of  December  he  did  not 
use  alcoholic  stimulants,  and  that  his  death  was  produced  by 
cirrhosis  of  the  liver;  (4)  that  the  decedent  and  said  Nelson 
W.  Winters  were  not  at  all  times  on  friendly  terms,  but  there 
did  not  appear  to  be  any  deep-seated  enmity  between  the  two, 
and  both  occupied  the  same  home;  (5)  that  on  January  17, 
1906,  the  decedent  sent  for  one  William  Michelstetter,  a 
Vol.  138  —  43 
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banker  at  Seymour  who  acted  as  his  financial  agent,  and  that 
at  the  request  of  said  decedent^  on  said  date^  said  Michelstet- 
ter  drafted  a  deed  conveying  the  premises  in  controversy  to 
Nelson  W.  Winters,  whicdi  deed  was  executed  by  the  decedent 
and  was  witnessed  and  acknowledged^  and  that  at  the  same 
time  the  decedent  assigned  several  mortgages  to  said  Nelson 
W.  Winters;  (6)  that  at  the  time  said  papers  were  drafted 
the  scrivener  and  the  decedent  were  alone,  and  that  after  its 
execution  the  deed  was  taken  charge  of  by  the  scrivener  and 
was  hff  him  reoorded  in  the  office  of  the  register  of  deeds  on 
January  30,  1906,  two  days  after  Perry  W.  Winters  died; 
(7)  that  the  defendant  Winters  never  received  manual  pos- 
session of  the  deed  until  after  the  same  had  been  recorded, 
but  that  the  decedent  delivered  the  deed  to  the  scrivener  for 
the  purpose  and  with  the  intent  of  having  him  put  the  same 
upon  record,  and  that  at  said  time  he  intended  to  transfer  the 
title  of  the  premises  therein  described  to  Nelson  W.  Winters; 
{8)  that  no  adequate  consideration  passed  to  the  grantor  in 
the  deed,  and  the  only  consideration  therein  stated  was  the 
4sum  of  ''one  dollar  and  natural  love  and  affection,'^  and  an  al- 
leged equitable  interest  that  the  grantor  had  in  the  property 
by  virtue  of  money  expended  in  improving  the  same.  The 
<lollar  consideration  appears  from  the  testimony  to  have  actu- 
ally been  paid;  (9)  that  at  tlie  time  of  the  execution  of  the 
deed  Perry  W.  Winters  was  not  confined  to  his  bed,  but  was 
able  to  be  around  the  house,  and  went  upstairs  twice  while 
the  scrivener  was  present  to  obtain  papers  from  his  safe,  and 
that  on  the  day  the  deed  was  executed  said  Perry  W.  Winters 
was  mentally  competent  to  execute  and  deliver  the  deed  in 
question  and  that  he  fully  comprehended  at  the  time  the  pur- 
port and  effect  of  his  act,  although  somewhat  wasted  by  ill- 
ness resulting  from  the  excessive  use  of  alcoholic  liquors; 
(10)  that  prior  to  January  17,  1906,  said  Michelstetter  had 
acted  as  business  adviser  and  agent  for  the  defendant  Nelson 
W.  Winters,  and  that  after  the  execution  of  the  deed  and 
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prior  to  the  death  of  Perry  W.  Winters  said  defendant  re- 
•quested  said  Michelstetter  not  to  plaoe  the  deed  in  question 
upon  record  until  after  the  death  of  Perry  W.  Winters; 
(11)  that  prior  to  the  execution  of  said  deed  said  grantor 
appreciated  the  seriousness  of  his  illness  and  the  fact  that  he 
-would  live  but  a  short  time,  and  said  deed  was  executed  and 
delivered  in  contemplation  of  approaching  death,  and  that  no 
undue  influence  was  exerted  upon  him;  (12)  that  the  de- 
<!edent  had  never  seen  three  of  the  plaintiffs,  and  that  he  had 
not  seen  the  other  three  plaintiffs  for  a  long  period  of  years 
prior  to  his  death,  and  had  no  correspondence  or  social  rela- 
tions with  them,  most  of  said  plaintiffs  residing  in  distant 
states. 

On  the  foregoing  findings  of  fact  the  court  concluded  as  a 
matter  of  law  that  the  complaint  should  be  dismissed,  and 
from  a  judgment  entered  in  pursuance  of  the  findings  of  fact 
and  the  conclusion  of  law  plaintiffs  appeal,  and  make  the  fol- 
lowing assignments  of  error:  (1)  The  court  erred  in  finding 
that  the  deed  in  question  was  delivered  to  the  scrivener  for 
the  purpose  and  with  the  intent  of  having  the  same  put  upon 
record,  and  in  finding  that  the  grantor  named  therein  in- 
tended to  transfer  the  title  of  the  premises  to  Nelson  W.  Win- 
ters. (2)  The  court  erred  in  finding  that  Perry  W.  Winters 
was  mentally  competent  to  execute  and  deliver  the  deed  in 
question.  (8)  The  court  erred  in  finding  that  at  the 
time  the  deed  was  executed  the  decedent  appreciated  the  se- 
riousness of  his  illness  and  the  fact  that  he  would  probably 
live  but  a  short  time,  and  that  said  deed  was  executed  and  de- 
livered in  contemplation  of  approaching  death.  (4)  The 
court  erred  in  finding  that  no  undue  influence  was  exerted 
upon  the  decedent  by  reason  of  which  he  executed  the  deed  in 
question.  (6)  The  court  erred  in  dismissing  the  plaintiff's 
complaint 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J*.  Elmer  Lehr  and  Classon  &  Frank. 
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For  the  respondents  there  was  a  brief  by  Cady,  Strehlow  & 
Joseph,  and  oral  argument  by  S.  R.  Cody. 

Babnes,  J.  There  is  ample  testimony  in  the  record  to  sup- 
port the  finding  of  the  trial  judge  that  Perry  W.  Winters  was- 
mentally  competent  to  execute  the  deed  in  question  and  also 
the  finding  that  such  deed  was  not  procured  by  undue  influ- 
ence. It  is  not  deemed  necessary  to  recapitulate  the  evidence 
sustaining  such  findings.  There  is  nothing  in  the  evidence 
which  tends  to  show  that  any  conditional  delivery  was  made 
of  the  deed,  or  that  the  grantor  named  therein  intended  to  re- 
serve any  control  over  the  same  after  placing  it  in  the  hands 
of  the  scrivener.  On  the  contrary,  there  is  evidence  to  the 
effect  that  the  deed  was  delivered  to  the  scrivener  for  the  pur- 
pose of  having  the  same  placed  on  record,  but  that  at  the  sug- 
gestion of  the  grantee  it  was  not  recorded  until  after  the 
grantor's  death,  and  that  the  nominal  consideration  of  one 
dollar  named  therein  was  in  fact  paid  at  the  time  of  its  exe- 
cution. The  testimony  fairly  shows  that  the  possession  of  the 
deed  was  parted  with  by  the  grantor  with  the  intention  of 
presently  passing  title  to  the  grantee.  Under  the  decisions 
of  this  court  in  Schumacher  v.  Draeger,  137  Wis.  618,  119^ 
K  W.  305;  WelU  v.  WelU,  132  Wis.  73,  111  N.  W.  1111; 
Whiting  V.  Hoglund,  127  Wis.  135,  138,  106  N.  W.  291; 
Kittoe  V.  Willey,  121  Wis.  548,  552,  99  K  W.  337;  and  Al- 
bright V.  Albright,  70  Wis.  528,  533,  36  N.  W.  254,  there 
was  a  good  delivery  of  the  deed  involved  in  this  action.  The 
evidence  in  the  case  sustains  the  findings  of  fact  made  therein 
and  the  findings  support  the  judgment. 

By  the  Court. — Judgment  aflSrmed. 
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ABATEMENT  AND  REVIVAU 
See  Judgment,  5,  6. 

!•  A  cause  of  action  at  law  for  deceit  and  fraud  resulting  In  dam* 
ages  by  depletion  of  the  estate  of  a  bank  in  the  hands  of  a  re- 
ceiver does  not  surviye  the  death  of  the  defendant  Alien  v. 
Frawley,  295 

:2.  An  application  to  a  court  of  equity  to  revlye  and  continue  an 
action  abated  by  death  of  a  party  is  an  appeal  to  Judicial  dis- 
cretion, and  should  seldom  be  granted  where  unnecessary  to  the 
applicant,  or  when  the  burden  cast  upon  the  other  party  thereby 
will  grievously  preponderate  over  the  benefits  to  the  applicant, 
or  where  delay  and  laches  have  intervened  so  as  to  place  the 
other  party  at  serious  disadvantage,  and  usually  not  where  such 
delays  have  permitted  a  statute  of  limitations  to  run  against  the 
original  demand.  Ibid. 

:3.  It  was  an  abuse  of  Judicial  discretion  in  this  case  to  revive  in 
1904,  against  the  executrix  of  a  defendant  who  died  in  1902,  an 
equitable  action  in  which  said  defendant  was  charged  with  com- 
plicity in  a  fraud  committed  in  1897, — it  appearing  that  without 
Buch  revival  complete  Justice  could  be  done  by  compelling  the 
return  to  a  receiver  of  all  the  property  which  said  defendant 
aided  in  wrongfully  diverting  from  the  estate  of  a  bank  (plaint- 
iffs' debtor) ;  that  if  any  money  Judgment  against  said  defend- 
ant was  essential  it  might  have  been  obtained  without  resort 
to  the  court  of  equity;  that  the  time  limited  for  instituting  a 
suit  upon  that  cause  of  action  had  run;  that  serious  inconven- 
ience and  burden  to  the  estate  of  said  defendant  would  result; 
and  that  the  plaintiffs  had  been  guilty  of  laches.  Ibid. 

Abettors.  See  Indiotmeitt  and  Infori^ation,  1,  2.  Rape,  4,  5,  7, 
9,  11,  12. 

Absence  of  defendant:  When  invalidates  conviction.    See  Jury,  2. 

ACOOMMODATIOK  PAPER.     See  BlIXS  AND  NOTES,  2-4. 
ACCORD  AND  SATISFACTION. 

If  there  was  no  controversy  between  the  parties  to  a  contract  at 
the  time  they  made  a  supplemental  contract,  and  no  settlement 
was  then  made  of  any  existing  dispute,  that  transaction  did  not 
constitute  an  accord  and  satisfaction.  Hicka  P.  Co.  v.  Wis.  Cent, 
R.  Co.  584 

ACCOUNT  STATED. 

Defendant,  being  indebted  to  plaintiff  for  one  half  of  the  net  profits 
of  the  purchase  and  sale  of  lands  after  deducting  expenses  and 
"annual  interest  of  seven  per  cent."  on  moneys  advanced  in  the 
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transaction,  sent  to  plaintiff  a  statement  of  accounts  showing  his^ 
share  of  the  profits  to  be  a  certain  sum,  and  inclosed  a  check 
therefor.  In  such  statement  interest  was  compounded  annually. 
Plaintiff  acknowledged  receipt  of  the  statement  without  making 
any  objection  thereto,  and  retained  and  used  the  money.  Within 
a  short  time  he  was  informed  of  the  fact  as  to  the  computation 
of  interest,  but  not  until  two  years  and  nine  months  after  re- 
ceiving the  statement  did  he  glye  defendant  any  notice  that  be 
claimed  an  overcharge  of  interest  Held,  that  he  had  assented 
to  the  settlement  and  accepted  the  money  tendered  as  payment 
of  the  whole  amount  due  him,  and  that,  no  fraud  or  mistake 
being  claimed,  the  account  so  settled  became  conclusive  on  the 
parties.  Babnes,  DoDax,  and  Keswiv,  JJ.,  dissent  Ripley  v. 
Sage  L.  c&  I.  Co.  304 

Aonoir. 
Cause  of  aotio«:  Survival.  See  Abatemxht  anb  Rsyxval^  1.  Judo^ 

MENT,  6. 

By  whom  may  be  brought  or  maintained.   See  Ck)BPOBATioN8,  9-15. 

Courts.    EjEOTMsnT.    Towns,  3. 
Conditions  precedent:  Notice  of  injury.    See  LnoTATioN  op  Ao 

TIONS. 

Limitations.    See  Abatemekt  and  RaviyAii^  2,  Z.    Bxecutobs,  4. 

Limitation  of  Actions. 
Abatement  and  revival.     See  Abatbmkkt  and  Revtval.    Judo-^ 

HENT,  6. 

At  law  or  in  equity?    See  Abatement  and  Revival,  8. 

Administrators.    See  Abatement  and  Revival.  Kxeoutobs.   Judo* 

&fBNT,  6.    Trusts  and  Trustees. 
Admissions.    See  Trial,  4. 
Adverse  Posskssion.    See  Appeal,  6. 

Advertisino:  Contract:  Payment  in  transportation.    See  Raiijioad0». 

19,  20. 
Affidavifs.    See  Discovert,  2,  8,  5-8.    MonoNa 
Affirmance  of  contract  induced  by  fraud.  See  Fsauih  4.    Sales,  8.  4. 
Agency.    See  Bius  and  Notes,  4.    Cigabritbb.    COBPOEATKms,  19-21. 
Aiders  and  Abettor&     See  Indictment  and  Information,  1,  2. 

Rape,  4,  5,  7,  9,  11.  12. 

Allowances  to  guardian,  ad  Utem^  etc    See  Guabdians  ao  Litem. 

Trusts,  4,  5. 
Ambiguities.    See  Statutes*  1,  2. 
Amendment  of  pleading.    See  Plbadinq^  8-4. 
Answer.    See  Pleading,  8,  4. 

APPEAL  AND  ERROR. 
Review:  QuesUona  presented  in  lower  court.    See  New  Triai^ 
Same:  New  trial:  Discretion. 

1.  Where  it  is  plain  that  a  new  trial  was  granted,  not  in  the  exercise- 

of  discretion,  but  because  of  supposed  error  of  law  committed 
by  the  trial  court,  the  supreme  court,  on  appeal,  will  review  the 
question  of  law  so  presented.    Oconto  B,  Co.  v.  Cayouette,    664 
Same:  Presumptions:  Questions  of  fact, 

2.  Upon  appeal  from  a  judgment  entered  on  a  directed  verdict,  the- 

assumption  as  to  matters  of  fact  whereon  the  evidence  was  con* 
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flicting  must  be  most  favorable  to  tbe  appellant  Rolling  v. 
Wunderlich,  667 

3.  Where  the  trial  court  decides  and  finds  that  a  contract  is  not 

ambiguous  so  as  to  justify  consideration  of  extrinsic  evidence 
as  to  the  surrounding  circumstances,  further  so-called  findings 
as  to  the  intention  of  the  parties  evinced  by  various  clauses 
of  the  contract  are  not  findings  of  fact  in  favor  of  which  there 
would  be  a  presumption  on  appeal,  but  are  merely  conclusions 
of  law  reached  in  construing  a  writing  from  its  own  terms. 
Western  L.  d  0,  Co.  v.  Copper  River  L.  Co.  404 

Presumption  as  to  findings  of  fact  on  matters  omitted  from  special 
verdict.    See  Tbiat,  10. 

Discretionary  orders:  Reversal  only  for  abuse.    See  Costs,  2.    Dis- 

COVEBY,  2. 

Decision  as  to  competency  of  evidence,  when  disturbed. 

4.  Whether  evidence  of  insolvency  of  a  person  at  a  particular  date» 

offered  to  show  his  insolvency  at  an  earlier  date,  is  relevant  or 
not,  raises,  primarily,  a  question  of  competency,  in  which  field 
the  decision  of  the  trial  court  should  not  be  disturbed  on  ap- 
peal unless  clearly  wrong.    Ellis  v.  State,  513^ 

Denial  of  new  trial  in  criminal  case,  when  not  disturbed.  See  Cbih» 
INAL  Law,  20. 

Affirmance  unless  justices  concur  as  to  ground  of  error. 

6.  On  appeal  from  a  judgment,  unless  there  is  a  concurrence  of  a 

majority  of  the  participating  justices  in  support  of  at  least  one 

material  ground  of  error,  the  judgment  must  be  afllrmed  of 

necessity.    Will  of  McNaughton,  179 

Afirmance  and  reversal:  Material  and  immaterial  errors.  See  Con- 
tracts, IS.  14.  Criminal  Law,  7-10,  13,  14,  18,  19.  Hiohwaits, 
8r-10, 14, 15.    JxniY,  1.   Mines,  6.    Negogknoe,  1.    tniAL,  1-5, 10. 

6.  In  ejectment  where  there  was  not  suflteient  evidence  to  support 

a  verdict  for  defendant  on  the  defense  of  adverse  possession, 
error  in  the  charge  upon  that  subject  was  harmless  as  to  him. 
Chase  v.  Woodruff,  641 

7.  The  admission  of  evidence  as  to  how  long  plaintiff's  intestate  had 

been  dead  when  found  was  harmless  where  there  was  no  denial 
of  the  allegations  as  to  the  time  and  manner  of  his  death.  Pal- 
mer V.  Schultz,  455 

Law  of  the  case:  Decision  on  former  appeal. 

8.  The  decision  of  this  court  on  a  former  appeal  as  to  the  admis- 

sibility of  evidence  is  the  law  of  the  case  on  a  subseQuent  trial 
and  appeal.    Chase  v.  Woodruff,  641 

9.  Where  it  was  held  on  a  former  appeal  that  under  the  evidence 

at  the  first  trial  the  question  whether  a  deed  was  delivered  was 
for  the  jury,  and  on  the  second  trial  the  evidence  to  show  de- 
livery was  fully  as  strong,  a  finding  by  the  jury  that  the  deed 
was  delivered  cannot  be  disturbed.  ihid. 

Determination  and  disposition  of  cause:  When  new  trial  otdered. 
See  CoNTBACTS,  13,  14.    Saijcs,  4. 

Rehearing:  Grounds:  Inaccuracy  not  affecting  result. 

10.  Inaccuracy  in  statements  of  fact  in  an  opinion  by  this  oourt  Is 
not  ground  for  a  rehearing  where  it  did  not  affect  the  result. 
Will  of  McNaughton,  179- 
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Coats:  Printed  case  violating  rules.    See  Costs,  3,  4. 

Appeal  from  award  of  commissioners  of  appraisal.    See  Hailboads, 
10-18. 

Abouments  of  CJounsel.    See  Cbimikal  Law,  3,  7-10. 

Arkest:  Resistance.    See  Criminai.  Law,  5,  6. 

Assault  with  intent  to  kill.    See  Cbiminal  Law,  2-4, 16. 17. 

AssES6HE2>rr  of  benefits.    See  Dbains,  2,  3,  5. 

ASSIGNifENT. 

Of  notes.    See  Bills  and  Notes,  3-6. 

Of  corporate  stock.    See  Corporations,  3-8. 

Of  life  Insurance  policy.    See  Insurance,  1-3. 

Of  mortgages:  Recording.    See  Mortgages,  1,  2. 

Of  land  contract.    See  Vendor  and  Purchaser. 
Assumption  of  Risk.    See  Master  and  Servant,  2,  4,  6,  7. 
Attorney  General:  Refusal  to  bring  action.    See  Courts 
AuDiTH-a  Officer.    See  States,  6. 

BANKS  AND  BANKING 

Receivers:  Action  for  fraud.    See  Abatement  and  Revival,  1,  3. 
Accepting  deposits  when  hank  is  **unsafe  or  insolvent.** 

1.  If  a  person  deposits  In  a  bank  for  his  credit  a  check,  and  it  is 

presently  treated  between  such  person  and  such  bank  as  money, 
the  former  obtaining  credit  upon  which  he  may,  at  his  pleasure, 
draw  for  money,  sec.  4541,  Stats.  (1898),  Is  satisfied,  as  regards 
a  deposit  of  money.    Ellis  v.  State,  513 

2.  A  charge  In  an  indictment  or  Information  under  such  section, 

that  a  particular  person  deposited  in  a  specified  bank,  for  his 
credit,  a  check  on  another  bank  and  that  it  was  received  for 
he  bank  by  its  president,  naming  him,  and  accepted  on  deposit, 
satisfies  all  the  essentials  of  such  section  as  to  an  officer  of 
a  bank,  in  his  capacity  as  such  officer,  accepting  or  receiving 
money  on  deposit.  Ibid. 

In  case  of  an  officer  of  a  bank  accepting  for  such  bank  money 
of  another  to  be,  and  which  is,  deposited  for  his  credit  to  be 
at  his  pleasure  drawn  on,  the  status  of  such  officer  as  regards 
sec.  4541,  Stats.  (1898),  is  thereby  fixed  regardless  of  whether 
the  depositor  owes  the  bank  on  paper,  due  to  and  which  does 
mature  shortly  so  as  to  absorb  the  deposit,  in  part,  before  the 
bank  is  forced  to  suspend.  IlHd. 

4.  In  case  of  a  person  depositing  money  in  a  bank  as  against  an 

existing  overdraft,  so  far  as  it  goes  in  discharge  of  such  in- 
debtedness, it  is  not  a  deposit  within  the  meaning  of  sec.  4541, 
Stats.  (1898).  Ibid. 

5.  The  call  of  the  statute,  as  regards  the  act  constituting  a  crim- 

inal fraud,  is  a  deposit  such  as  will  create  a  credit;  the  rela- 
tion of  debtor  and  creditor  between  the  parties,  or  that  of 
bailor  and  bailee  or  that  of  principal  and  agent  Ibid. 

^  In  case  officers  of  a  bank  are  largely  indebted  thereto  and  pos- 
sess property  interests  in  a .  corporation  to  a  very  significant 
amount  as  compared  to  such  indebtedness,  and  they  convey  such 
property  to  the  bank  on  account  of  such  indebtedness,  pursu- 
ant to  an  understanding  of  long  standing,  the  situation  before 
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the  conveyance  should  be  regarded  substantially  the  same  as 
that  thereafter,  as  regards  the  mental  state  of  such  officers  re- 
specting the  condition  of  the  bank  as  to  solvency.  Ibid. 

7.  In  the  situation  in  the  last  foregoing  the  fact  that  some  of  the 

officers,  equally  interested  in  the  bank  and  the  outside  prop- 
erty mentioned,  are  not  debtors  of  the  bank  but  have,  neverthe- 
less, agreed  with  their  associates  to  join  in  conveying  such 
property  to  strengthen  it  as  to  paper  on  which  they  were  not 
liable,  creating  a  moral  obligation,  only,  to  so  Join,  which  obliga- 
tion the  other  officers  have  good  reason  to  suppose  will  be,  and 
in  fact  is,  redeemed,  does  not  militate  against  the  outside  in- 
terest of  such  nondebtor  officers  being  considered  by  the  others, 
before  the  transfer,  on  the  question  of  whether  the  bank  is 
solvent.  IJ>id. 

8.  The  words  "unsafe  or  insolvent"  in  sec.  4541,  Stats.  (1898),  are 

used  therein  as  legal  equivalents.  IMd, 

9.  The  term  "unsafe  or  insolvent"  as  used  in  sec.  4541,  Stats.  (1898), 

does  not  mean  insolvent  in  the  limited  sense  of  inability  to  pay 
indebtedness  In  the  ordinary  course  of  business.  Ibid. 

10.  The  term  mentioned  means  insolvent  in  the  broad  general  sense 

of  a  deficiency  of  one's  assets  in  realizable  cash  available  within 
a  reasonable  time,  treated  as  an  ordinarily  prudent  person 
would  generally  conduct  his  business  under  the  same  or  similar 
circumstances,  to  pay  his  liabilities.  Ihid. 

11.  A  bank  is  unsafe  or  insolvent  within  the  meaning  of  the  statute 

when  the  cash  value  of  its  assets,  realizable  in  a  reasonable 
time,  in  case  of  liquidation  by  its  proprietors  as  ordinarily 
prudent  persons  would  ordinarily  close  up  their  business,  is  not 
equal  to  its  liabilities,  exclusive  of  stock  liabilities.  Ibid. 

Benefit  Associatioi^s.    See  Insurance,  6-8. 

BILLS  AND  NOTES. 

Validity:  Conditional  delivery, 

1.  Where  the  signers  of  a  nonnegotlable  note,  or  some  of  them,  were 

Induced  to  sign  it  upon  the  understanding  that,  although  it  re- 
mained in  the  hands  of  the  payee  to  obtain  more  signatures, 
it  was  not  to  be  delivered  so  as  to  take  effect  until  signed  by 
a  certain  number  of  responsible  makers,  and  It  was  not  in  fact 
so  signed,  it  had  no  eftect  or  existence  as  a  promissory  note 
as  against  the  signers.    Swanke  v.  Herdeman,  654 

Same:  Renewal:  Intoxication  of  signer.    See  Judombnt,  2. 

Consideration:  Accommodation  paper:  Defenses, 

2.  No  consideration  moving  to  the  accommodation  maker  is  nec- 

essary to  uphold  an  accommodation  note,  the  consideration  sup- 
porting his  promise  being  that  parted  with  by  the  person  tak- 
ing the  note  and  received  by  the  person  accommodated.  Marling 
V,  Jones,  82 

3.  The  maker  of  an  accommodation  note  cannot  defend  against  it 

on  the  ground  that  the  holder  other  than  the  person  accom- 
modated, whether  indorsee  or  transferee  for  value,  knew  before 
and  when  he  took  the  note  that  the  accommodation  maker  re- 
ceived no  consideration.  Ibid, 

4.  The  agency  of  the  party  accommodated  to  negotiate  an  accom- 

modation note  and  raise  money  thereon  does  not,  in  the  ab- 
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sence  of  express  agreement,  expire  at  the  maturity  of  tbe  note; 
and  the  mere  fact  that  the  transfer  to  a  holder  for  value  was 
made  after  the  note  became  due  does  not  permit  the  accommo- 
dation maker  to  defeat  recovery  at  the  suit  of  such  holder 
merely  upon  the  ground  that  there  was  no  consideration  moT- 
Ing  to  the  accommodation  maker.  Ilnd, 

Same:  Rights  of  assiffnee  for  value:  Defenses. 

5.  A  note  and  mortgage  were  delivered  to  the  payee,  one  H.,  a 

dealer  in  .such  securities,  upon  his  agreement  to  advance  the 
money  suLbequently  as  the  maker  should  need  it  for  a  building. 
The  maker  knew  that  H.  was  likely  to  transfer  the  securities 
to  an  innocent  third  person.  The  mortgage  was  recorded  and 
H.  thereupon  assigned  and  delivered  it  and  the  note  as  collat- 
eral security  for  his  own  note  to  one  who  took  the  securities 
In  good  faith  without  knowledge  of  the  agreement  between  H. 
and  the  maker,  but  the  note  was  not  indorsed  so  as  to  make  the 
assignee  a  holder  in  due  course.  After  the  assignment  H.  wholly 
failed  to  make  the  agreed  advances.    Held: 

(1)  The  note  to  H.  was  supported  by  sufficient  consideration 
and  was  valid  in  his  hands. 

(2)  Although  the  assignee  of  H.  was  not  a  holder  In  due 
course,  protected  by  the  law  merchant,  yet  the  maker  was  es- 
topped, as  against  him,  to  set  up  the  defense  of  a  failure  of  con- 
sideration by  reason  of  the  breach  of  the  payee's  agreement 
Marling  v,  FitzOerald,  93 

6.  The  rule  that  a  negotiable  instrument  in  the  hands  of  an  assignee 

for  value  and  without  notice  of  defenses,  if  he  is  not  a  holder 
in  due  course,  is  subject  to  such  defenses  as  were  available 
against  his  assignor,  relates  only  to  such  defenses  as  existed 
at  the  time  of  the  assignment.  Ibid. 

Votes  secured  by  mortgage:  Unrecorded  assignment:  Payments  to 
original  mortgagee.    See  Mortgages. 

Setoff  as  against  non-residents  not  a  bona  fide  holder.    See  Setofv 
AND  Counterclaim,  2-5. 

Evidence  as  to  vahte  of  notes  held  t>y  bank.    See  Evidsncb,  11 

Bona  Fide  Purchaseb.    See  Mortgages,  2,  3. 

Bonds;  Liability  of  sureties.    See  Ck)BP0BATT0N8,  19-21.    Principal 
AND  Surety,  2. 

Bridges.    See  Highways,  1,  2. 

Building  Contracts.    See  Pbincipaz.  ajvd  SxmBrr,  2. 

Canals;  Conveyance:  Lock  included.    See  Waters. 

Cancellation  of  Instbuuz^ts.    See  Jury,  8. 

Carriers:  Injuries  to  passengers.    See  Railroads,  21.    Strsbt  Rajl- 
ways,  1-3. 

Cause  of  Action;  Survival.    See  Abatement  ant>  Revtval,  1. 

CERTIORARL 

1.  A  finding  of  fact  by  the  board  of  trustees  of  the  policemen's 

pension  fund  of  a  city,  made  within  the  jurisdiction  of  the 
board  and  upon  evidence  before  it,  cannot  be  reversed  on  cer- 
tiorari.   State  ex  rel.  McManus  v.  Trustees,  133 

2.  Upon  certiorari  to  review  proceedings  of  a  ^uoH-judlcial  body 

involving  matters  of  fact  determinable  up<m  evidence,  formal 
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findings  of  fact  and  conclusions  of  law  are  not  necessary,  the 
theory  of  the  proceeding  being  that  the  evidence  reasonably 
admits  of  a  finding  but  one  way,  and  that  contrary  findings  are 
errors  of  law  and  jurisdictional.  Btate  69  rel,  Pittsburgh  Coal 
Co,  V.  Patterson,  475. 

Chaxge  of  Bekefioiaby.    See  Insubance,  1-4,  6. 

CIGARETTES. 

1.  The  sale,  by  a  retail  merchant  in  this  state,  of  a  sealed  package^ 

of  tobacco,  purchased  from  a  wholesaler  in  the  regular  course 
of  business,  containing  a  coupon  stating  that  a  certain  foreign 
corporation  would  send  a  specified  quantity  of  cigarette  paper  ta 
any  one  transmitting  to  it  by  mail  three  of  such  coupons,  is  a 
Tiolation  by  such  retailer  of  sec.  1,  ch.  82,  Laws  of  1905,  which 
prohibits  any  person  "by  himself,  his  servant  or  agent,  or  as  the- 
servant  or  agent  of  any  other  person,  directly  or  indirectly,  op 
upon  any  pretense,  or  by  any  device,"  from  selling,  giving  away, 
or  otherwise  disposing  of  any  cigarette  paper.    Btaie  v.  Sbragia^ 

57^ 

2.  The  retailer  In  such  a  case  Is  the  principal  In  the  sel^se  that  a 

sale  of  the  package  includes  the  sale  of  a  coupon,  and  an  agent 
In  the  sense  that  he  acts  for  the  foreign  dealer  In  the  latter"* 
effort  to  supply  customers  in  this  state  with  cigarette  paper. 

Ibid, 

3.  Such  a  sale  does  not  involve  any  question  of  interstate  commerce. 

IIHd, 
Claims  against  decedents.    See  Executors,  4. 

Classification  for  legislative  purposes.    See  CoNSTmrnowAL  Law^ 
6,  6.    Railroads,  1~4. 

Co-EMPLOTEEs:  Negligenco.    See  Master  and  Servant,  8-10.    Rail^ 
ROADS,  1-9,  24. 

Cognovit.    See  Judgment,  2,  3. 

Collateral  Seclritt.     See  Bills  and  Notes,  5.    CoBPOBATiONSr. 
8-8. 

Comity.    See  Contraots,  1.    Telegraphs. 

Commerce.    See  Cigarettes,  8.    Corporations,  21.    Railroads,  9.. 

Committees  of  legislature:  Investigations:  Incurring  expensea    See. 
States. 

Common  Carriers.    See  Railroads,  21.    Street  Railways,  1-3. 

Comparative  Negligence.    See  Railroads,  7. 

Coudxmnation  of  Land.    See  Railroads,  10-18. 

Conditions. 
Precedent  to  acticm.    See  Limitation  of  Aotions. 
Sabnequeiit    See  Vendor  and  PxTROHAfiBS,  4-€. 

COHFBSSION  OF  JUDGMENT.   See  JUDGMENT,  2,  3. 

ComuoT  OF  Laws.    See  Contracts,  1.    Telegbaphs^ 
CoRBiDKRATioN.    See  Bills  and  Notes,  2-5.    Mortgages,  2. 
Conspiracy.    See  Criminal  Law,  2-4.  -^ 
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CONSTITUTIONAL  LAW. 

Legislative  powers:  Investiaations,  etc.    See  Statks. 
Same:  Salaries  of  public  officers:  Change  during  term.    See  Judges. 
Officers. 

Same:  Election  of  U.  8.  senators:  Discretion:  Primary  election  laws. 
See  Elbotions. 

Talidity  of  statutes,  ivhen  considered  hy  courts, 

1.  The  constitutionality  of  a  legislative  act  will  not  be  considered 

by  the  court  unless  a  decision  in  respect  thereto  is  essential 
to  the  determination  of  some  controversy  calling  for  judicial 
solution.    State  ex  rel,  Rosenhein  v,  Frear,  173 

Judicial  power:  Vesting  in  bodies  other  tluin  courts:  Legislative  com- 
mittees.   See  States,  7. 

Same:  Vesting  in  juries.    See  Railroads,  5. 

Judges:  Term  of  office:  Change  of  salary.    See  Judges.    Officers. 

Police  power:  Regulation  of  railroads:  Liability  to  employees.    See 
Raicroads,  1-9. 

Drainage  laws:  Validity.    See  Drains,  1. 

Right  of  public  assembly,  etc.:  Infringement  by  primary  election  law. 
See  Elections. 

Liberty  of  contract.    See  Railroads,  8. 

Vested  rights:  Remedies:  Rules  of  evidence:  Competency  of  wit- 
nesses. 

2.  One  cannot  acquire  a  vested  right  in  a  judicial  remedy  unless  it 

is  of  the  contract  so  that  an  invasion  of  the  remedy  necessarily 
impairs  the  property  right.    Will  of  McNaughton,  179 

8.  The  exception  noted  does  not  apply  to  a  mere  rule  of  evidence 
which  leaves  other  rules,  ample  to  establish  the  remedial  right 
by  competent  witnesses.  Ibid. 

4.  It  is  competent  for  the  legislature  to  prescribe  a  rule  of  evidence 
as  by  ch.  197,  Laws  of  1907,  applicable  to  transactions  which 
happened  prior  to  the  enactment,  but  incompetency  of  a  witness 
resulting  may  be  avoided  by  removal  of  the  condition  upon 
which  it  is  based  before  the  person  affected  is  offered  as  a  wit- 
ness, ihid. 

Obligation  of  contracts:  Impairing.    See  Constitutional  Law,  2,  3. 

Equal  protection  of  the  laws:  Classification.    See  Corporations,  2. 
Witnesses,  5. 

6.  The  rule  of  equality  before  the  law  does  not  preclude  classifica- 
tion for  legislative  purposes,  if  the  classification  is  not  arbitrary 
but  is  based  upon  substantial  distinctions,  is  germane  to  the 
purpose  of  the  law,  is  not  based  on  existing  circumstances  only 
so  that  there  can  be  no  change  In  the  membership  of  a  class, 
and  provided  the  law  applies  equally  to  all  members  of  each 
class.    Kiley  v.  C,  3f.  d  St.  P.  R.  Co.  215 

6.  The  necessity  and  propriety  of  such  classification  are  to  be  de- 
termined by  the  legislature,  and  If  made  in  conformity  with  the 
rules  above  mentioned  it  cannot  be  disturbed  by  the  courts. 
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Same:  Regulation  of  railroads:  Ldahility  to  employees.    See  Rah.' 
B0AD8,  1-9. 

Due  process  of  lato.    See  CJorporations,  2.    Railboads,  2,  7 
Ck)NnNOENT  FuTUBE  ESTATES.    See  Wills,  3. 

CONTRACTS. 

See  Bills  akb  Notes.    Deeds.    Insurance.    Prinoipal  and  Subett. 
Sales.    Vendor  and  Pubchaseb. 

Right  to  liherty  of  contract.    See  Railboads,  8. 

Impairing  obligation.    See  Constittjtional  Law,  2,  3, 

Validity:  Lex  loci:  Comity:  PuWc  policy.  See  Telegbaphs. 
!•  Though  it  is  a  general  rule  that  the  lex  loci  governs  as  to  the 
validity  of  a  contract,  yet  comity  does  not  require  recognition 
or  enforcement,  either  as  a  basis  of  attack  or  defense,  of  a  con- 
tract which »  though  valid  under  the  lex  loci,  contravenes  the 
public  policy  of  the  state  in  which  such  recognition  or  enforce- 
ment is  sought    Fox  V.  Postal  T.-C.  Co,  64S 

Same:  Executed  contracts. 

2.  A  contract  which  is  not  enforceable  while  executory  because  of 

want  of  mutuality  becomes  valid  when  executed.  Oconto  B.  Co. 
V.  Cayouette,  664 

3.  A  contract  whereby  a  brewing  company,  to  induce  a  saloon- 

keeper to  sell  its  beer,  agreed  to  erect  a  beer  depot  in  the  city 
and  deliver  its  beer  therefrom  every  morning,  and  that  until 
such  depot  was  built  he  was  not  to  pay  for  the  beer  furnished 
to  him,  is  valid  after  performance  by  the  saloonkeeper  and,  the 
company  having  failed  to  build  the  beer  depot,  is  a  complete  de- 
fense to  an  action  for  the  value  of  the  beer  furnished.       IMd, 

Same:  Unlicensed  foreign  corporations.    See  Cobporations,  19-21. 

Oral  negotiations  preceding  writing.    See  Evidence,  12. 

Construction.    See  Appeal,  3.    Evidence,  7.    Railboads,  19. 

4.  Written  provisions  inserted  in  a  printed  form  of  contract  are 

to  control  if  they  cannot  be  reconciled  with  the  printed  portions. 

Hicks  P.  Co.  V.  Wis.  Cent.  R.  Co.  584 

6.  The  practical  construction  of  a  contract  by  the  parties  acting 

under  it  is  entitled  to  much  weight.  Ihid. 

6.  Where  a  contract  is  fairly  open  to  two  constructions,  by  one  of 

which  it  would  be  lawful,  while  by  the  other  it  would  be  un- 
lawful and  one  party  would  be  subjected  to  a  forfeiture,  the 
former  construction  should  be  adopted.  Ihid. 

7.  A  contract  by  which  the  publisher  of  a  newspaper  agreed  to  pub- 

lish, during  the  year  1906,  the  advertising  matter  furnished 
by  a  railway  company,  "to  be  charged  at  regular  rates  to  the 
amount  of  $400,"  "in  full  consideration  of  which  the  company 
agreed  "to  issue  in  payment  $400  worth  of  transportation,"  is 
construed— in  view  of  ch.  362,  Laws  of  1905, — as  entitling  the 
publisher  to  charge  the  full  value  of  advertising  in  excess  of 
what  was  paid  for  in  transportation,  although  late  in  the  year, 
stating  that  much  more  advertising  had  been  given  than  the 
contract  called  for,  the  publisher  asked  the  company  as  a  favor 
for  $50  worth  of  additional  transportation  and  a  supplemental 
contract  was  made  accordingly.  IMd. 
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SuppJementai  contract:  When  fnaking  U  doet  not  constitute  accord 
and  satisfaction.    See  Accord  a:<d  Satisfaction. 

Performance:  Modification:  Waiver.    See  Iitsubanoe,  5. 

8.  Where,  by  a  failure  of  Bome  exact  performance,  a  forfeiture  Is 

imposed  on  one  party  by  the  strict  terms  of  an  agreement,  con- 
duct of  the  other  party  mifficient  to  induce  a  belief  that  a  modi- 
fied performance  is  satisfactory  and  will  be  accepted  as  equiva- 
lent to  strict  performance  will  justify  a  odndusion  that  tbm 
parties  have  assented  to  a  modification  of  the  original  terms 
or  that  the  obligee  has  waived  strict  performance.  Beidel  v. 
Equitable  L.  A.  Boc.  66 

Rescission  for  fraud,  etc.     See  Disco veby,  7.     Fbaud,  4.     Jui>g- 
'    MENT,  8.    Sales,  3-7. 

9.  Where  there  Is  no  doubt  as  to  the  subject  matter,  the  mere  fact 

that  one  party  has  in  fact  sold  more  than  he  thought  he  was 
selling,  or  the  other  got  more  than  he  expected,  is  not  suffi- 
cient to  avoid  the  contract  of  sale;  but  where  there  is  a  mutual 
mistake  as  to  the  subject  matter,  that  condition  is  sufficient  to 
avoid  the  contract.    Moehlenpah  v,  Mayhew,  561 

10.  Where  the  subject  matter  of  a  sale,  and  what  both  parties  sup- 

posed they  were  dealing  with,  was  a  right  In  remainder  sub- 
ject to  a  life  estate  and  subject  further  to  be  partially  or  wholly 
used  for  maintenance  of  the  life  tenant,  but  by  reason  of  the 
prior  death  of  such  tenant,  then  unknown  to  either  party,  they 
were  in  fact  buying  and  selling  an  absolute  estate  or  right  im- 
mediately available  in  possession  and  ownership  and  not  sub- 
ject to  diminution,  there  was  a  mutual  mistake  of  fact  such  as 
would  avoid  the  contract  unless  the  party  seeking  relief  was 
negligent  in  making  the  contract  or  acquiesced  therein  after 
learning  of  the  mistake.  Ibid. 

11.  The  facts  stated  in  the  complaint  must  show  a  case  of  fraud  an4 

mistake,  or  fraud  or  mistake,  in  order  to  entitle  plaintiff  to 
relief  upon  either  ground  which  the  evidence  may  establl^. 

Ibid. 

12.  A  party  asking  rescission  or  cancellation  of  a  contract  must  bring 

forward  all  his  grounds  therefor  in  one  suit,  and  cannot  have 
his  right  or  claim  tried  by  piecemeal.  Ibid. 

18.  In  an  action  to  rescind  a  contract  on  the  ground  of  fraud  the 
findings  negatived  the  fraud,  but  a  further  material  and  rele- 
vant finding  clearly  established  a  mutual  mistake  of  fact  such 
as,  if  properly  pleaded,  would  have  entitled  plaintiff  to  relief 
in  the  absence  of  negligence  or  acquiescence.  Held,  that  a  judg- 
ment for  defendant  on  such  findings  would,  if  allowed  to  stand* 
be  an  adjudication  that,  notwithstanding  such  mistake,  the  con- 
tract is  valid  and  binding  upon  the  parties.  Ibid. 

14.  In  such  case,  the  findings  being  supported  by  the  evidence,  the 
supreme  court  reverses  the  judgment  and  remands  the  cause 
for  trial,  upon  supplemental  complaint  and  answer,  of  the  ques- 
tions relating  to  negligence  in  making  the  contract  or  acquies- 
cence therein  after  discovery  of  the  mistake.  Ibid. 

CoiH'RinuTOBY  Negligence.  See  Negligence,  2,  8.  Railroads*  6-7, 
21-23.    Street  Railways,  4,  5. 

Ck>irv£R8i0N  of  personal  property.  See  Corporations,  y,  10.  Trovsb 
AND  Conversion. 


Digitized  by  VjOOQIC 


Wis.]  index  687 


•CosYEYAKOEa  See  Appeal,  9.  Deeds.  Bjeotmewt,  2.  Execution,  2. 
MoBTOAGES,  2.  3.  Pleading,  2.  Towns,  1,  2.  Vendor  and 
PuBCHASEB.    Watehs.    Wills,  1,  2. 

CORPORATIONS. 

Soto  far  are  separate  entities.  See  Cktminal  Law,  1.  Embezzle- 
ment. 

1.  A  corporatioB  exists  only  in  contemplation  of  law,  and  the  legal 

fiction  that  it  is  a  separate  entity,  though  necessary  for  many 
purposes,  cannot  be  urged  to  an  intent  and  purpose  not  within 
the  reason  and  policy  of  that  fiction.    Milbrath  v,  Btate,       354 
Are  ''personal  Oanstitutional  rights. 

2.  Corporations  are  entitled  to  the  same  protection  as  individuals 

under  the  constitutional  guaranties  of  liberty  and  equality,  and 
are  "persons,"  within  the  meaning  of  the  XlVth  amendment. 
Const,  of  U.  S.,  providing  that  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law  or  deny  to  any  per- 
son the  equal  protection  of  the  laws.  Kiley  v.  C,  M.  d  8t.  P. 
R.  Co.  215 

Stock:  Suhscriplion  induced  hy  fraud.    See  Discoteby,  6-8. 

Same:  Purchase  induced  hy  fraud.    See  Fraud,  3-7. 

Same:  Conversion.    See  Trover  and  Conversion. 

Same:  Assignment  as  collateral  security:  Right  to  vote,  etc. 

3.  In  an  action  involving  the  right  to  vote  corporate  stock  assigned 

as  collateral  security  for  notes  given  for  its  purchase  price,  it  Is 
held,  upon  the  evidence,  that  by  the  understanding  and  agree- 
ment of  the  parties  the  pledgor  has  the  right  to  vote  the  stock, 
although  it  was  not  expressly  so  stipulated  in  their  written  con- 
tract.   Goetzinger  v.  Donahue,  103 

t4.  Whether,  in  general,  the  right  to  vote  corporate  stock  assigned 
as  collateral  security  is  in  the  pledgor  or  the  pledgee,  not  de- 
termined.] Ihid. 

5.  Upon  the  sale  of  all  the  stock  of  a  corporation  notes  Were  given 
for  a  part  of  the  purchase  price  and  most  of  the  stock  was  as- 
signed to  the  vendor  as  collateral  security  therefor.  One  share 
was  issued  to  him  and  it  was  agreed  that  he  should  be  a  di- 
rector, officer,  and  employee  of  the  company,  so  as  to  be  in  a 
position  to  protect  his  securities.  Held,  that  he  was  entitled 
to  have  the  stock  so  pledged  transferred  to  him  on  the  books 
of  the  company,  and  that  a  new  certificate  should  be  Issued  to 
him  showing  the  transfer  and  that  it  issued  pursuant  to  the 
Judgment  of  the  court.  IJ)id. 

'6.  The  assignment  of  the  stock  as  collateral  in  such  case  being  made, 
under  the  agreement,  *^  secure  the  pajonent  of  said  notes,  the 
same  to  be  held  by  the  [payee]  until  said  notes  shall  be  fully 
paid,"  no  part  of  the  pledged  stock  need  be  surrendered  until 
the  Indebtedness  evidenced  by  the  notes  is  fully  paid.         Ihid. 

7.  There  being  nothing  in  the  agreement  warranting  an  inference 
that  the  stock  was  pledged  to  secure  anything  other  than  the 
notes  mentioned,  the  pledgee  was  not  entitled  to  hold  it  to 
secure  payment  of  damages  by  reason  of  a  breach  of  his  agree- 
ment in  respect  to  his  being  retained  as  a  director  and  officer 
of  the  company.  Ibid. 
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8.  In  an  action  for  determination  of  the  rights  of  all  parties  under 

such  sale  and  agreement,  the  Judgment  should  provide  for  the 
continuance  of  the  vendor  and  pledgee  of  the  stock  as  a  director, 
officer,  and  employee  of  the  company  until  the  debt  to  him 
should  be  paid,  upon  the  condition  that  he  perform  the  duties  of 
such  positions;  and  his  interest  in  the  property  should  be  pro- 
tected against  transfers  or  other  acts  of  the  corporation  which 
might  improperly  impair  his  security.  Ibid. 

Stockholders:  Right  to  sue  for  wrong  to  corporation:  Parties:  Pleadr 
ing, 

9.  The  wrongful  taking  and  conversion  by  an  officer  of  a  corpora- 

tion of  moneys  and  property  belonging  to  it  is  primarily  a 
wrong  to  the  corporation  and  It  has  the  primary  right  to  bring^ 
an  action  therefor.    Elmergreen  v.  Weimer,  llZ 

10.  If,  in  such  case,  the  corporation  fails  to  sue,  it  Is  a  necessary 

party  defendant  In  an  action  brought  by  a  stockholder.       Ibid, 

11.  Assuming  that  an  allegation  that  a  corporation  has  been  dis- 

solved is  sufficient  on  demurrer,  a  further  averment  that  it  has 
"no  legal  existence  at  the  present  time"  states  merely  a  con- 
clusion of  law,  which  is  not  admitted  by  the  demurrer.         Ibid. 

12.  In  the  absence  of  allegations  to  the  contrary  it  will  be  presumed 

on  demurrer  that  the  laws  of  another  state  with  respect  to  cor- 
porations organized  therein  provide — like  our  sec.  1764,  Stats. 
(1898) — that  after  such  corporations  are  dissolved  they  shall 
continue  for  three  years  to  be  bodies  corporate  for  the  purpose^ 
of  prosecuting  and  defending  actions  and  of  enabling  them  to- 
settle  and  close  up  their  business,  etc.  Ibid. 

13.  Before  a  stockholder  can  bring  an  action  for  a  wrong  to  a  corpo- 

ration which,  though  dissolved,  still  exists  for  the  purpose  of 
prosecuting  and  defending  actions,  he  must  show  a  demand 
upon  the  corporation  to  bring  the  suit  or  some  sufficient  reason 
for  failure  to  make  such  demand.  Ibid. 

14.  An  allegation  that  plaintiff  was  a  stockholder  in  a  corporation 

when  It  was  dissolved  does  not  show  that  he  was  a'  stockholder 
when  the  action  was  commenced,  some  eighteen  months  there- 
after. Ibid. 

16.  An  allegation  that  defendant  controlled  and  dominated  a  corpo- 
ration "up  to  the  time  of  the  dissolution  thereof  does  not  show 
that  he  continued  to  dominate  and  control  It  thereafter,  so  as^ 
to  excuse  plaintiff's  failure  to  demand  that  the  corporation  It- 
self briog  the  action  to  remedy  a  wrong  done  to  it  by  defend- 
ant. It  cannot  be  presumed  that  after  the  dissolution  defend- 
ant dominated  or  interfered  with  the  winding  up  of  the  corpo- 
ration as  provided  by  law.  Ibid. 

Officers:  Resignation:  When  vacates  office. 

16.  Even  where  the  charter  of  a  corporation  provides  that  Its  officers 
shall  hold  until  their  successors  are  elected  and  qualified,  or 
appointed  and  qualified,  the  resignation  of  an  officer  without  any 
acceptance  thereof  vacates  the  office  for  all  general  purposes 
unless  acceptance  is  specially  required  by  the  charter.  Will  of 
McNaughton,  179^ 

Bame:  Responsibility  for  crime.    See  CBDcmAi.  L^w»  L    Embxzzls* 

KENT. 

Same:  Receiving  deposits  in  insolvent  bank:  Knowledge.  See  Bakks 
AND  Bankiko,  2,  3,  6,  7. 


Digitized  by  VjOOQIC 


Wis.]  index  689 


Bame:  Competency  as  toitneases.    See  WmncssES,  1. 

Agents  and  employees:  Examination  as  adverse  witnesses.    See  Wit- 
nesses, 4,  5. 

Dissolutiofu    See  Cobpobations,  11-15. 

Eleemosynary  corporations:  Veterans*  Home:  Discharge  of  inmate, 

17.  CJorporatlons  or^nized  for  purposes  akin  to  that  for  which  the 

Board  of  Trustees  of  the  Wisconsin  Veterans'  Home  was  organ- 
ized have  the  right  to  prescribe  reasonable  rules  governing  the 
admission  and  discharge  of  inmates;  and  under  sec.  1785,  Stats. 
(189$),  the  proper  officers  may  at  any  time  discharge  any  such 
inmate  when,  in  their  Judgment,  it  shall  be  for  his  interests  or 
the  interests  of  the  corporation.    Smith  v.  Board  of  Trustees, 

18.  In  an  action  against  said  corporation  for  damages  for  a  wrongful 

discharge  from  the  Home,  it  is  held  that  a  verdict  was  properly 
directed  for  defendant, — it  appearing  that  the  board  of  trustees 
had  proceeded  regularly,  within  its  statutory  powers,  and  ia 
accordance  with  its  by-laws,  rules,  and  regulations  in  discharg- 
ing plaintiff  because  of  misconduct  in  circulating  false  and 
scandalous  reports  concerning  officials  of  the  Home,  to  the  detri- 
ment of  the  institution.  Ibid. 

Foreign  corporations:  Talidity  of  contracts,  etc.:  Bond  of  agent. 

19.  In  an  action  upon  an  agent's  bond,  where  the  answer  denied  the 

corporate  existence  of  plaintiff  and  alleged  that  it  held  itself 
out  to  be  a  foreign  corporation,  a  further  allegation  that  it  had 
transacted  business  in  this  state  under  the  contract  in  question 
in  violation  of  sec.  1770&,  Stats.  (1898),  did  not  show  that  the 
contract  was  void,  since  said  section  does  not  apply  to  cases  of 
mere  representation.    Sanitas  Co.  v.  Niezorawski,  377 

20.  Defendant  might,  however,  prevail  upon  the  defense  so  attempted 

to  be  pleaded,  where  the  court  found  as  a  fact  that  plaintiff  was 
a  foreign  corporation,  and  such  finding  was  not  excepted  to. 

IMd. 

21.  Where  goods  are  sold  outright  by  a  foreign  corporation  to  a  so- 

called  agent  in  this  state  the  transaction  is  interstate  commerce, 
not  affected  by  sec.  17706,  Stats.  (1898),  but  as  to  any  indebted- 
ness of  the  purchaser  on  such  sales  there  is  no  liability  on  the 
part  of  the  surety  on  a  bond  conditioned  that  such  purchaser 
should  **well  and  truly  perform  the  duties  of  agent"  for  the  for- 
eign corporation,  and  pay  over  to  it  all  moneys  received  by  him 
•*as  such  agent."  Ihid. 

CoBBOBORATioiT.    See  Rape,  2. 

COSTS. 

1«  Grenerally,  In  a  contest  between  legatees  to  establish  their  rights 
under  a  will,  costs  should  be  awarded  to  the  successful  party. 
Moore  v,  Moore,  602 

2.  The  fact  that  plaintiff  was  able  to  furnish  the  required  security 
shows  that  there  was  no  abuse  of  discretion  in  an  order  re- 
quiring him  to  give  security  for  costs;  and  in  the  absence  of 
such  abuse  the  order  should  not  be  reversed.  Smith  v.  Board 
Of  Trustees,  628 

Vol.138— 44 
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3.  No  costs  are  allowed  for  the  printing  of  a  case  which  contains 

the  whole  testimony  in  extenso,  in  violation  of  Supreme  Court 
Rule  6.    Snanke  v,  Eerdeman^  654 

4.  Same  point.    See  :seale  v,  Btate,  491,  493 

5.  Costs  and  expenses,  when  payahle  out  of  trust  funds.    See  Will 

of  McNaugntOHt  179 

COUNTEBCULIM,      ScO  SbTOFP  AND   COUNTEROLADi. 

COURTS. 

Supreme  court:  Original  jurisdiction. 

The  supreme  court,  in  the  exercise  of  its  original  JurlsdlctloB, 
may  entertain  an  equitable  action  to  prevent  the  secretary  of 
state  and  state  treasurer  from  disbursing  state  moneys  for 
Illegitimate  purposes;  and  such  action  may  be  initiated  by  a 
taxpayer  if  the  attorney  general  refuses  to  act.  State  ex  reL 
Rosenhein  v.  Frear,  173 

Same:  Concurrence  of  majority  as  to  ground  of  error.    See  AppsAii,  6. 

Game:  Salaries  of  justices.    See  Judges.    Officers. 

When  courts  will  consider  constitutionality  of  statute.   See  Cohstitu- 
TioNAL  Law,  1. 

Comity.    See  Contraots,  1.    Telegraphs. 

Judicial  power:  Where  vested.    See  Railroads,  6,  6.    Statbo. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Banks  and  Banking.     Cigarettes.     Embezzlement.     Indict- 
ment AND  Information.    Jurt.    Rate. 

Responsibility  for  crime:  Acts  done  as  officer  of  corporation, 
.  1.  A  person  charged  with  a  crime  will  not  be  heard  to  say  in  Jus- 
tification that  he  committed  the  act  in  his  official  capacity  as 
officer  of  a  corporation;  nor  to  assert  that  acts  in  form  corpo- 
rate acts  were  not  his  acts  merely  because  done  by  him  through 
the  Instrumentality  of  a  corporation  which  he  controlled  and 
dominated  in  all  respects  and  which  he  employed  for  that  pur- 
pose. Milbrath  v.  State,  354 
Evidence:  Materiality  and  competency.    See  Embezzlement,  3. 

2.  If  two  persons  assault  another  with  design  to  feloniously  take 

that  other's  life,  and  the  claim  of  the  prosecution  Is  that  such 
persons  acted  pursuant  to  a  conspiracy,  having  for  its  purpose 
the  ofTense  attempted  in  aid  of  a  further  general  purpose,  and 
only  one  is  placed  on  trial  who  denies  being  one  of  the  two. 
and  the  identity  of  the  other  is  established — all  the  circum- 
stances of  the  conspiracy,  and  the  various  steps  in  Its  consum- 
mation tending  to  show  motive  for  participation  therein  of  the 
one  on  trial  and  to  Identify  him  as  having  been  the  participant 
and  the  general  intent  of  such  participation,  may  properly  be 
given  in  evidence.    Weisenhach  v.  State,  152 

3.  In  the  situation  mentioned  it  is  proper  to  state  to  the  Jury  in 

opening  the  case  on  the  part  of  the  prosecution  all  facta  the 
state  expects  to  prove,  as  to  the  existence  of  the  conspiracy,  the 
connection  of  the  accused  therewith,  particularly  at  the  time 
of  the  offense,  and  to  offer  all  legitimate  evidence  showing  such 
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drcumstancefl,  so  far  as  they  tend  to  establish  giiilt  of  the  ac- 
cused. Ibid, 

4.  In  such  a  situation,  the  fact  that  one  participant  has  not  been 
apprehended,  does  not  militate,  upon  the  trial  of  the  other, 
against  showing  all  the  facts  regarding  the  absent  one  bearing 
on  the  criminality  of  such  other.  Ibid. 

6.  If  a  person,  about  to  be  apprehended  as  guilty  of  haying  com- 
mitted a  criminal  ofTense.  resists  arrest,  that  may  properly  be 
established  upon  his  trial  as  bearing  on  the  probability  of  his 
guilt  and  given  such  weight  by  the  jury  as  they  may  think  it 
is  entitled  to  under  all  circumstances.  Ibid, 

6.  If  an  attempt  be  made  to  arrest  a  person  upon  a  charge  of  his 

having  committed  a  criminal  ofTense,  and  he  successfully,  by 
threats  or  intimidation,  prevents  being  apprehended,  and  is 
Informed  that  he  will  be  visited  later  by  a  force  suflBcient  to 
secure  his  submission,  and  he  evinces  a  disposition  to  resist  in 
such  event,  and  upon  a  new  attempt  the  oflBcers  are  resisted 
by  such  person  and  a  comrade,  acting  in  concert  with  him,  and 
to  the  extent  of  a  claimed  design  to  take  the  lives  of  such  offi- 
cers,— ^proof  of  the  previous  occurrence  and  threats  are  legiti- 
mate as  to  the  intent  of  such  resistance.  Ibid. 

Game:  Res  gestw.    Bee  Rape,  10. 

Trial:  Arguments  of  cou7isel.    See  Criminal  Law,  3. 

7.  A  misstatement  by  the  district  attorney.  In  his  argument  to  the 

Jury,  as  to  the  time  within  which  admitted  acts  of  intercourse 
by  defendants  with  the  prosecutrix  occurred,  is  held  to  have 
been  harmless,  in  view  of  the  trial  court's  direction  to  the  jury 
to  recall  the  testimony  and  not  take  counsel's  statement  on 
either  side  for  what  it  was.    Vogel  v.  State,  315 

8.  Language  used  by  the  district  attorney  in  his  argument  to  the 

jury,  characterizing  a  witness  as  a  "disreputable,  dirty  pup  of 
a  liar,"  is  disapproved,  but  it  was  proper  for  him  to  comment 
upon  the  contradictory  statements  which  the  witness  admitted 
having  made,  for  the  purpose  of  impeaching  his  credibility. 

Ibid, 

9.  Statements  by  the  district  attorney,  in  his  argument  to  the  jury, 

that  if  the  prosecutrix  "was  your  or  my  girl,  you  wouldn't  have 
waited  to  have  a  trial  In  court,"  and  that  "the  people  of  the 
country  are  watching  this  case,  and  when  they  have  another 
case  like  this  they  will  have  a  lynching  bee,"  are  held  improper 
and  reprehensible,  but  not  so  prejudicial  aa  to  work  a  reversal 
of  the  conviction,  where  the  trial  court  told  the  jury  that  such 
remarks  were  improper  and  admonished  them  to  decide  the  case 
according  to  the  evidence  and  to  acquit  the  defendants,  without 
regard  to  any  other  case  or  to  the  future,  unless  their  guilt  was 
established  beyond  a  reasonable  doubt.  Ibid, 

10.  Ck>nsiderable  latitude  must  be  allowed  counsel  in  arguing  cases, 

and  a  judgment  should  not  be  reversed  because  of  improper  re- 
marks unless  this  court  Is  satisfied  that  the  jury  was  not  suffi- 
ciently instructed  to  disregard  them  or  they  appear  to  be  so 
flagrant  that  they  must  have  been  prejudicial  notwithstanding 
any  admonition  that  may  have  been  given  by  the  trial  court. 

Ibid. 
Instructions  to  jury.    See  Embezzlement,  4,  5. 

11.  If  a  person  is  charged  with  a  homicidal  offense  of  a  high  degree, 

including:  lesser  degrees,  the  case  need  not  be  submitted  to  the 
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jury  in  any  aspect  other  than  such  as  there  Is  evidence  in  some 
reasonable  view  to  sustain.    Weisenhach  v.  State,  152 

12.  In  the  trial  of  a  person  accused  of  having  committed  a  homicidal 

offense  of  a  character  including  a  lesser  offense,  the  court  should 
instruct  the  jury  as  to  every  offense  included  in  the  charge  es- 
tablished in  any  reasonable  view  by  the  evidence.  Ibid. 

13.  In  the  circumstances  last  mentioned,  failure  to  charge  as  to  any 

particular  grade  of  offense,  no  proper  request  being  submitted 
therefor.  Is  not  harmful  error.  Ihid. 

14.  In  such  circumstances,  an  Instruction  requiring  conviction  of  the 

higher  degree  or  acquittal.  Is  favorable  rather  than  harmful  to 
the  accused.  Ibid. 

15.  A  requested  instruction,  embodying  a  correct  rule  of  law  but  not 

applicable  to  the  facts  of  the  case,  may  properly  be  refused. 

Ibid. 

16.  In  submitting  a  cause  to  a  jury  Involving  a  charge  of  assault 

with  a  dangerous  weapon  with  felonious  intent  to  take  human 
life  it  is  proper  to  instruct  the  jury  that  a  man  is  presumed  to 
intend  the  natural,  probable,  and  usual  consequences  of  his  act, 
that  being  given  so  as  to  Indicate  it  is  not  conclusive;  only  an 
evidentiary'  circumstance,  to  be  consldersd  in  connection  with 
the  legal  presumption  of  innocence  and  all  the  evidence  bearing 
on  the  issue.  Ibid, 

17.  The  fact  that,  in  the  given  case,  the  reasonably  to  be  expected 

result,  as  th^  usual  and  probable  consequences  of  the  act 
charged,  did  not  occur,  does  not  preclude  giving  to  the  jury  the 
rule  as  to  the  Inference  of  fact  arising  from  the  deliberate  act 

Ibid. 

18.  Refusal  to  instruct  the  jury  that,  under  the  information  charging 

rape,  defendants  not  guilty  of  that  offense  might  be  found  guilty 
of  assault  and  battery,  was  not  error  prejudicial  to  the  defend- 
ants.   Vogel  V.  State,  315 

19.  It  is  not  error  to  refuse  requested  instructions  which  are  ade- 

quately and  fairly  covered  In  the  general  charge  or  which  re- 
late to  mere  evidentiary  matters.  Ibid. 

Appeal  and  error:  Refusal  of  new  trial,  when  not  disturbed. 

20.  The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground 

that  the  evidence  is  Insufficient  to  support  a  conviction  will  not 
be  disturbed  by  this  court  where  the  record  contains  evidence 
from  which  the  guilt  of  the  accused  can  fairly  be  deduced. 
Vogel  V.  State,  315 

Same:  Harmless  errors.    See  Juby. 

Cboss-Examination.    See  Witnesses,  4,  5. 

DAMAGES. 

See  Death.    New  Tbiai^.    IUilboads,  11-lS. 

In  an  action  for  injuries  to  a  passenger  on  a  street  car  who  was 
alleged  to  have  suffered  concussion  of  the  spine,  nervous  shock, 
etc.,  it  being  found  by  the  jury  that  plaintiff  was  not  perma- 
nently injured,  an  award  of  $3,000  damages  is  held  excessive. 
Oay  V.  Milwaukee  E.  R.  d  L.  Co.  348 
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DEATH. 

Deatfl  caused  7)y  negligence.    See  Eleotbicitt.    Pleading,  4. 
Same:  Damages:  Evidence. 

1.  In  fixing  a  widow's  damages  for  death  of  her  husband  the  Jury 

may  include  the  value  of  her  support  and  protection  by  him  dur- 
ing the  time  he  would  probably  have  lived,  and  may  consider 
the  addition  that  his  earnings  would  probably  have  made  to 
his  property,  and  her  reasonable  expectation  of  pecuniary  ad- 
vantage by  ultimately  receiving  a  share  of  such  earnings  as  one 
of  his  heirs.    Ryan  v.  Oshkosh  G.  L.  Co.  466 

2.  An  award  of  $7,000  for  death  of  plaintiff's  husband,  forty-six 

years  old,  a  good  business  man,  thrifty  and  industrious,  Who  had 
accumulated  an  estate  of  $7,000,  is  Tield  not  excessive.       Ibid. 

Z.  In  an  action  for  death  of  plaintiffs  husband  the  admission  of 
evidence  as  to  the  official  position  which  he  had  held,  and  that 
at  one  time  he  had  attended  college  to  better  qualify  himself 
for  business,  was  not  error.  Hid. 

4.  It  appearing  that  deceased  was  running  a  truck  farm,  raising 
berries  and  fruits,  and  that  it  was  a  profitable  business,  it  was 
not  error  to  permit  a  witness  to  state  what  would  be  "the  aver- 
age annual  earning  from  an  acre  of  strawberries,  fairly  culti- 
vated and  raised  in  that  vicinity.'*  The  objection  that  it  had 
not  been  shown  how  deceased  cultivated  his  berries,  the  variety 
he  raised,  or  the  character  of  his  soil,  etc.,  went  rather  to  the 
weight  of  such  testimony  than  to  its  competency.  Ihid. 

Same:  Evidence  as  to  hoto  long  person  had  "been  dead  when  found. 
See  Appeal,  7.    Evidence,  13. 

Death  of  party:  Effect.  See  Abatbmeitt  and  Rbvivai.,  Judgment, 
1,  5.  6. 

Dkbtob  and  Creditor.  See  Account  Stated.  Banes  and  Bank- 
ing,   5-11.      COBPORATIONS,    5-8.      EVIDENCE,    4-7.      EXECUTION. 

Executobs,  4.    Mortgages.    Principal  and  Surety.    Setoff 

AND  COUNTERCLAm. 

Deceit.    See  Abatement  and  Revival,  1,  3.    Frauic 
Dedication.    See  Highways,  9, 10. 

DEEDS 

See  Appeal,  S.  Eject&ient,  2.  Execution,  2.  Mortgages,  2,  3. 
Pleading,  2.  Vendor  and  Purchaser,  1-3.  Waters.  Wills, 
1,  2.    Witnesses,  2. 

Delivery  of  a  deed  by  the  grantor  to  the  scrivener  for  the  purpose 
of  having  him  put  it  upon  record  and  with  the  intention  of 
presently  passing  title  to  the  grantee  was  a  good  delivery,  al- 
though the  scrivener,  at  the  grantee's  suggestion,  did  not  have 
the  deed  recorded  until  after  the  grantor's  death.  Bates  v. 
Winters,  673 

Definitions.    See  Words  and  Phrases. 

Delay.  See  Abatement  and  Revival,  2,  3.  Account  Stated. 
Fraud,  4.    Sales,  6. 
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Delivert.  ' 

or  promissory  note:  Conditions.    See  Bills  aitd  Notes,  1. 
Of  deed.    See  Appeal,  9.    Deeds.    Plbadxnq,  2.    Wills,  2.    Wit- 
nesses, 2. 
Of  goods  sold.    See  Sales,  1,  2. 

Demand:  Wlien  necessary.    See  Gobporations,  13,  IC^.    BSmbkzzlb-' 

ment,  6. 

Demubsbb:  Relating  back.    See  Drains*  4,    Mandamus,  8 

Dbpositicns.    See  Disccvebt. 

Deposits:  Receiving  when  bank  is  insolvent    Soe  Banks  and  Bank- 

INQ. 

DISCOVERT. 

1.  If  a  party  is  entitled  to  the  examination  authorized  by  sec.  4096, 

Stats.  (Supp.  1906),  to  enable  him  to  plead,  it  should  be  allowed 
without  reference  to  his  ulterior  motives,  his  good  faith  or  bad 
faith;  the  court  having  ample  power  to  protect  the  opposite 
party  against  unnecessary  or  improper  examination.  Ellinger 
17.  Equitable  L.  A.  &oc.  390 

2.  The  affidavit  of  the  party  seeking  such  examination  Is  not  con- 

clusive upon  the  trial  court  as  to  the  matters  necessary  to  en- 
able him  to  plead;  and  such  court  may  in  its  discretion  limit  the 
subjects  to  which  the  examination  shall  extend  or  may  forbid 
the  examination  entirely,  and  its  decision  will  not  be  disturbed 
unless  there  was  an  abuse  of  discretion.  Ihid, 

3.  In  an  action  to  recover  the  amount  due  on  a  matured  seml-tontine 

life  insurance  policy,  including  the  surplus  or  profits  which 
should  equitably  be  apportioned  thereto,  plaintiff  sought  to  ex- 
amine defendant's  actuary,  under  sec.  4096,  Stats.  (Supp.  1906), 
in  order  to  enable  plaintiff  to  plead.  It  appearing  from  plaint- 
iffs affidavit  that  he  had  had  inspection  of  defendant's  books 
showing  the  whole  number  of  such  policies  issued,  the  amount 
and  items  thereof,  the  total  premiums,  the  forfeitures  by  lapse, 
and  the  total  payments  of  expenses  and  benefits,  it  is  held  that 
the  proposed  examination  is  unnecessary,  since  plaintiff  has 
sufficient  information  to  enable  him  to  frame  his  complaint, 
claiming  a  specific  sum.  IWL 

4.  The  plaintiff  in  such  case  may,  if  he  so  elect,  plead  by  elaiming 

an  indeterminate  or  indefinite  sum  approximating  a  stated 
amount,  and  cast  the  burden  upon  the  defendant  to  account  for 
the  surplus  and  profits  promised  by  the  contract  of  insurance. 

Ihid. 

5.  Under  sec  4096,  Stats.  (Supp.  190i6),  authorizing  examination  of 

an  adverse  party  to  enable  plaintiff  to  frame  his  complaint 
upon  an  affidavit  stating  "the  general  nature  and  object  of  the 
action,"  etc.,  the  affidavit  need  not  state  facts  constituting  a 
cause  of  action,  but  is  sufficient  if  the  facts  stated  show  that 
plaintiff  may  be  entitled  to  recover.    Heckendom  v,  Romadka^ 

416 

6.  An  affidavit  stating  that  plaintiff  subscribed  and  paid  cash  to  the 

defendant  corporation  for  certain  shares  of  its  stock;  ^at 
defendant  R.  was  an  officer  of  the  company  and  owned  a  ooq- 
trolling  interest  therein;  that  he  and  the  officers  and  repre- 
sentatives of  the  company  managed  its  affairs,  and  as  such 
fraudulently  misrepresented  its   financial   condition   and   the 
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value  and  productiveness  of  Its  property,  and  thereby  Induced 
plaintiff  to  subscribe  for  and  purchase  said  shares;  and  that 
R.  finally,  through  fraud,  secured  title  and  possession  of  all 
the  company's  property  and  assets,--ig  held  to  show  that  plaint- 
iff has  a  cause  of  action  against  the  defendants  for  fraud  com- 
mitted by  them  jointly.  Ibid. 
7.  Plaintiff  has  in  such  a  case  the  right  to  pursue  auy  one  of  several 
courses  to  remedy  the  wrong;  and  a  statement  in  his  affidavit 
under  sec.  4096,  Stats.  (Supp.  1906),  that  the  general  nature 
and  object  of  the  action  Is  for  a  rescission  of  the  subscription 
contract  and  for  the  recovery  of  the  money  paid,  does  not  con- 
stitute an  election  of  remedy  so  as  to  limit  him  in  the  framing 
of  the  complaint  after  he  has  learned  the  details  of  the  trans- 
actions through  the  proposed  examination.  Ibid, 
SL  The  statement  in  plaintiff's  affidavit  that  the  defendant  R.,  aa 
stockholder  and  director,  and  through  his  sons,  who  were  also 
directors,  controlled  the  corporate  property  and  affairs  and  so 
manipulated  them  as  to  secure  possession  of  all  the  property 
and  assets  of  the  company,  justifies  a  claini  that  he  as  well  as 
the  company  may  be  found  to  have  received  plaintiffs  property 
through  their  joint  wrong  and  may  therefore  be  chargeable  as 
a  trustee  for  the  plaintiff.  Ibid, 
Discretion. 

Of  court.  See  Abatement  and  Revival,  2,  3.  Appeal,  1.  Costs,  2. 
Discovery,  2,  3.    Guakdians  ad  Litem,  2,  6.    Plsabhto. 

Of  legislature.    See  Railboads,  4,  7,  8.    States. 

Of  public  officer.    See  Mandamus,  4. 

District  Attorj^ey.    See  Cbiminal  Law,  3,  7-10. 
Divorce.    See  Insurance,  7. 

DEAma 

1.  The  drainage  laws  can  be  sustained  only  by  reason  of  the  public 

nature  of  the  enterprise  and  the  actual  benefits  accruing  to  the 
persons  taxed.    Remington  Drainage  District,  621 

2.  Sec.  10,  ch.  419,  Laws  of  1905  (sec.  1379—20,  Stats.:  Supp.  1906), 

does  not,  in  view  of  other  provisions  of  the  chapter,  authorize 
a  new  assessment  of  benefits  by  supplemental  report  or  petition 
of  the  drainage  commissioners,  but  relates  merely  to  the  cor- 
rection of  insubstantial  errors  in  the  proceedings  not  going  to 
jurisdiction  over  the  subject  matter.  Ibid. 

[3.  Whether  the  first  assessment  of  benefits  in  drainage  proceedings 
is  final  and  conclusive  for  all  time,  except  as  qualified  by 
sec.  39,  ch.  419,  Laws  of  1905  (sec.  1379— 31r,  Stats.:  Supp. 
1906).  and  whether  said  sec.  39  is  valid,  not  determined.]    Ibid. 

4.  A  demurrer  to  the  remonstrance  against  the  granting  of  a  peti- 

tion in  drainage  proceedings  relates  back  to  the  petition  and 
raises  the  question  of  its  sufficiency.  Ibid. 

5.  A  landowner  signed  the  original  petition  for  the  construction  of 

a  drain;  was  chargeable  with  knowledge  of  the  proceedings  in 
the  laying  out  thereof  and  the  apportionment  of  the  cost  to 
the  persons  benefited;  had  notice  in  fact  of  the  assessment  upon 
his  property  before  the  letting  of  the  contract  for  the  work; 
and  did  not  appeal  from  such  assessment  but  permitted  the 
contractor  to  do  the  work  in  reliance  upon  the  assessment  as 
unassalled.    His  lands  were  benefited  by  the  drain  to  an  amount 
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at  least  equal  to  the  assessment.  In  an  action  to  restrain  col- 
.  lection  of  that  or  any  other  assessment  against  his  lands  on 
account  of  such  drain  he  made  no  offer  to  pay  any  sum.  Held, 
that  the  action  should  be  dismissed  for  laches  and  want  of 
equity.    Cotzhausen  v,  Dick,  127 

Dub  Pbocess  of  Law.    See  Corpobatioxs,  2.    Railboads,  2,  7. 
DupucATioN  of  damages  for  taking  of  land.    See  Railboads,  15-17. 
Easembnts.    See  Railboads,  18.   Watebs,  3. 

EJECTMENT. 

See  Appeal,  6. 

1.  Legal  title  or  estate,  or  Immediate  legal  right  to  possession,  are 

essentia]  prerequisites  to  the  maintenance  of  an  action  of  eject- 
ment.   Wtlburn  V.  Land,  36 

2.  A  conveyance  by  a  married  man  of  his  homestead  without  the 

signature  of  his  wife,  even  if  it  might,  under  sec.  2203.  Stats. 
C1S9S),  be  effective  as  a  contract  to  convey,  did  not  vest  in  the 
grantee  either  legal  title  or  right  to  possession  such  as  would 
enable  him  to  maintain  ejectment.  Ihid, 

Election. 

Between  remedies.  See  Discoveby.  7.  Fraud,  4,  6.  Sales,  3.  4.  6,  7. 

To  take  different  or  lesser  estate  than  that  condemned.  See  Rail- 
boads, 11. 

As  to  particular  act  relied  upon.    See  Rape,  8. 

ELECTIONa 

Primary  election  law:  Validity. 
Whether  the  primary  election  law  (sees.  11 — ^1  to  11 — 28,  Stats.) 
so  affects  the  discretion  of  members  of  the  legislature,  under 
the  federal  constitution,  respecting  the  election  of  United  States 
senators  as  to  be  invalid,  and  whether  it  infringes  the  right  of 
public  assembly  and  consultation  for  the  public  good,  guaranteed 
by  sec.  4,  art.  I,  of  the  state  constitution,  not  determined.  State 
ex  rel.  Rosenhein  v,  Frear,  173 

Same:  Investigation  as  to  workings  and  policy.    See  States,  2,  3. 

Town  elections:  Notices,    See  Towns,  2. 

ELECTRICITY. 

1.  In  an  action  for  death  of  one  who  was  killed  by  coming  in  con- 

tact with  a  guy  wire  charged  with  electricity,  the  special  ver- 
dict is  held  fairly  to  cover  the  issuable  facts  without  further 
submission  of  more  specific  questions  as  to  defendant's  negli- 
gence. Rowley  v,  C,  M.  d  St,  P.  JB.  Co,  135  Wis.  208,  distin- 
guished.   Ryan  v.  Oshkosh  O,  L,  Co,  466 

2.  A  finding  in  such  case  that  the  defect  had  existed  for  such  length 

of  time  that  defendant,  in  the  exercise  of  ordinary  care,  ought 
to  have  known  and  remedied  it,  is  held  to  be  sustained  by  the 
evidence.  7&id. 

8.  The  important  question  in  such  case  was,  not  when  the  contact 
took  place  whereby  the  current  passed  into  the  guy  wire,  but 
when  the  wires  became  displaced  so  as  to  permit  a  contact  to 
occur.  Ibid. 
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4.  Quwre  whether,  upon  the  facts  of  the  case,  defendant  was  not 
^ilty  of  negligence  as  matter  of  law  in  failing  to  use  some 
proper  appliance  which,  in  the  event  of  defect  or  contact  of 
wires,  would  prevent  the  passage  of  the  current  to  the  guy 
wire.  l^id. 

E2LEEM08YNART  CORPORATIONS:  Discharge  of  inmate  of  Veterans* 
Home.    See  Corpoiultions,  17, 18. 

EMBEZZLEMENT. 

1.  One  may  convert  money  of  another  to  his  own  use  by  putting 

it  into  the  treasury  arid  mingling  it  with  the  funds  of  an  in- 
solvent corporation  which  is  under  his  control  and  manage- 
ment and  of  which  he  is  a  stockholder  and  officer  in  charge; 
and  the  fact  that  the  benefit  which  he  receives  is  not  equal  to 
the  whole  amount  of  the  money  is  not  material.  Mil}>rath  v. 
State,  '  354 

2.  A  corporation  organized  by  defendant  and  to  which  he  turned 

over  his  loan  business  is  held  in  this  case  to  have  been  a  mere 
instrumentality  through  which  he  embezzled  and  converted  to 
his  own  use  moneys  paid  in  to  the  corporation  upon  a  loan 
which  he  had  made  for  a  client  Ibid, 

3.  On  the  trial  of  the  defendant  for  such  embezzlement,  evidence 

as  to  the  organization,  management,  control,  manner  of  doing 
business,  and  insolvency  of  the  corporation  was  admissible. 

Ibid, 

4.  It  was  not  error  in  such  case  to  charge  the  jury  that  the  pay- 

ments of  Interest  to  the  owner  after  the  principal  had  been 
paid  in  to  the  corporation  were  made  by  the  defendant;  nor  to 
charge,  as  to  the  defendant  and  the  secretary  of  the  corpora- 
tion who  received  the  money  when  it  was  paid  in,  that  they 
and  each  of  them  held  it  in  trust  for  the  owner.  Ibid, 

5.  Nor,  in  view  of  the  uncontradicted  evidence,  was  it  error  to  charge 

the  jury  that  it  was  not  disputed  that  the  owner  of  the  money 
in  question  lost  it  by  fraud;  but  this  portion  of  the  charge  is 
not  approved.  Ibid, 

6.  Under  the  circumstances  above  stated,  the  fact  that  the  money 

had  been  paid  in  to  the  corporation  not  being  known  to  the 
owner  until  after  the  bankruptcy  of  the  corporation,  when  de- 
mand therefor  would  have  been  useless,  it  is  immaterial  that 
no  demand  for  the  money  was  made  upon  the  defendant  before 
the  prosecution.  Ibid, 

Eminent  Domain.    See  Railroads,  10-18. 

Employer's  Liability.  See  Master  and  Servant.  Railroads,  1-9,  24. 

Encroachments.    See  Highways,  5. 

Equal  Protection  of  the  Laws.  See  Constitutional  Law,  5,  6. 
Corporations,  2.    Witnesses,  5. 

Equity.  See  Abatement  and  Revival,  2,  8.  Contracts,  9-14.  Cor- 
porations, 3-8.  Courts.  Discovery.  Drains,  5.  Estoppel. 
Judgment,  2.  3,  10-13.  Jury,  3.  Pleading,  2.  Principal  and 
Surety.    Setoff  and  Counterclaim.    Trusts  and  Trustees. 

Estates  in  land.    See  Railroads,  11.    Wnxs,  3. 

Estates  of  Decedents.    See  Executors.    Wills. 
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ESTOPPEL. 

See  Drains,  S.     Hjgbwats,  2.     Insurako«,  ^     Mortgages,  2,  8. 

Sai^es,  6. 

1.  The  doctrine  of  estoppel  in  pais,  where  It  Is  appllcahle.  is  not 

subordinate  but  supreme,  staying  the  operation  of  other  rules. 
Marling  v.  FitzOerald,  93 

2.  Evidence,  introduced  as  supporting  a  defense  of  estoppel,  as  to 

a  statement  made  by  plaintiff,  but  which  was  not  shown  to 
have  been  known  to  or  acted  upon  by  the  defendant  or  to  have 
Influenced  him  in  any  way,  was  immat^al  and  it  was  not  error 
to  strike  it  out    Chase  v.  Woodruffs  641 

BVIDBNCB. 
Competency,  examination^  and  credihiUty  of  witnesses.     See  Wit- 

KESSE3. 

Vested  rights  as  to  rules  of  evidence^  etc     See  CoNSTXTuxioifAi, 
Law,  3,  4. 

Evidence  in  criminal  actions.    Bee  CmiifiNAL  Law.  2-6. 
Examination  of  parties  before  trial.    See  Disoovbbt. 
Judicial  notice. 

1.  Courts  do  not  take  Judicial  notice  of  municipal  ordinances  not 

pleaded.    State  ex  rel.  Leiser  v,  Koch,  27 

Presumptions.    See  Corporations,  12,  14,  15.    Criminal  Law,  16,  17. 
Highways,  9.    Mines,  5.    Sales,  1.    Street  Railways,  3. 

2.  ''When  the  existence  of  a  person,  a  personal  relation,  or  state 

of  things  is  once  established  by  proof,  the  law  presumes  that 
the  person,  personal  relation,  or  state  of  things  continues  to 
exist  as  before,  until  the  contrary  is  shown,  or  until  a  different 
presumption  is  raised  from  the  nature  of  the  subject  in  ques- 
tion."   Ellis  V,  State,  513 

8.  No  presumption  is  raised  in  the  manner  aforesaid  which  is  ma- 
terially retroactive.  Ihid. 

4.  Proof  of  insolvency  at  a  particular  time  does  not  create  a  pre- 
sumption that  the  same  conditioB  existed  at  any  oonsiderable 
time  anterior  thereto,  nor  is  it  evidentiary  of  such  condition 
at  a  time  very  remote  from  that  to  which  the  evidence  is  di- 
rected. J&td. 

6.  Proof  that  a  person  was  insolvent  at  a  particular  tintie  by  means 
of  Judgments  against  him  shown  at  such  time  to  be  uncollecti- 
ble, as  circumstantial  evidence  that  he  was  insolvent  six  months 
or  more  prior  thereto,  especially  in  case  of  his  having  shortly 
after  the  earlier  date  transferred  his  property  for  the  purpose 
of  securing  payment  of  his  obligations,  is  not  relevant     Ihid, 

6.  Within  reasonable  limits  under  reasonable  circumstances  proof 

of  insolvency  of  a  person  at  a  particular  date  as  circumstan- 
tially bearing  on  like  insolvency  at  an  earlier  date,  is  relevant 

lUd. 

7.  In  the  situation  suggested  in  the  last  foregoing,  if  the  prior  date 

under  all  the  circumstances  is  too  remate  to  permit  of  the  cir- 
cumstance of  insolvency  at  the  later  date  haiving  reasonably 
any  evidentiary  significance,  it  is  irrelevant  i&id. 
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8.  In  the  absence  of  evidence  to  the  contrary  It  will  be  presumed 

that  the  same  statutes  exist  in  another  state  as  in  this  state. 
Moehlenpah  v.  Mayheto,  ^  561 

9.  Same  point.    Elmergreen  v.  Weimer,  112 
Relevancy,  materiality,  and  competency.    See  Appeal^  4,  8.    Death, 

3,  4.  Embezzi^ement,  3.  Estoppel,  2.  Evidence,  4-7.  Fbaud,  6. 
Railroads.  13, 14.    Witnesses,  6,  7. 

10.  Evidence  of  the  reputation  of  a  person  as  regards  financial  stand- 

ing is  relevant    Ellis  v,  Btaie,  518 

11.  Evidence  of  the  value  of  commercial  paper  based  wholly  on  ig- 

norance of  the  witness  as  to  whether  the  maker  possesses  any 
property  liable  to  execution,  is  not  relevant,  on  the  subject  of 
the  solvency  of  the  maker.  j^td. 

Same:  Res  gestcB.    See  Rape,  10. 

A(lmissions,    See  Trial,  4. 

Parol  evidence  affecting  writings 

12.  Generally,  verbal  negotiations  between  parties  who  finally  re- 

duce their  contract  to  writing  are  incompetent,  except  so  far 
as  they  are  declaratory  or  evidentiary  of  facts  and  circum- 
stances in  the  light  of  which  the  contract  is  made  and  In  the 
light  of  which  thereafter  it  may  be  construed.  Western  L.  A 
C.  Co,  V.  Copper  River  L,  Co.  404 

Opinion  evidence. 

13.  A  witness  shown  to  have  had  considerable  experience  as  assist^ 

ant  coroner  might  testify  as  to  how  long  a  person  had  been 
dead  when  he  saw  him,  the  objection  that  he  was  not  a  physi- 
cian or  qualified  as  an  expert  going  rather  to  the  weight  of  his- 
testimony  than  to  his  competency  as  a  witness.  Palmer  v. 
Schultz.  455- 

Weight  and  sufficiency.  See  Highways,  8.  Judgment,  11-13.  Mines,  5. 
Negligence,  3,  4.  Pbocess.  Railroads,  21,  23.  Stbebt  Rail- 
ways, 8. 

Examination. 

Of  party  before  trial.    See  Discovebt. 

Of  witnesses.    See  Witnesses,  3-5. 
Excessive  Damages.    See  Damages.    Death,  2.    New  TbiaIi. 
Executed  Contracts:  Validity.    See  Gontbaots,  2,  8. 

EXECUTION. 

1.  Under  sees.  2969,  2971,  Stats.  (1S98),  where  a  judgment  of  the^ 

circuit  court  for  one  county  is  docketed  in  another  county  an 
execution  to  the  sherift  of  the  latter  county  should  be  issued 
from  the  circuit  court  for  the  former  county.  Kissinger  v. 
Zieger,  368 

2.  Although  the  purchaser  at  an  execution  sale  of  land  pays  the 

amount  of  his  bid  on  the  day  of  sale,  yet  the  sale. is  not  con- 
summated until  the  certificate  thereof  is  executed  and  delivered 
to  the  purchaser;  and  issuance  of  the  sheriff's  deed  to  the  pur- 
chaser within  fifteen  months  after  the  delivery  of  the  certificate 
of  sale  ia  an  irregularity.  Ihid. 

3.  Gross  inadequacy  of  price  and  lack  of  actual  notice  or  knowledge 

of  the  sale,  together  with  some  irregularity  in  the  proceedings, 
are  sufficient  to  warrant  the  court  in  setting  aside  a  sale  of  land 
on  execution.  Ibid, 
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EXECUTORS  AND  ADMINISTRATORS. 

Settlement  of  estates:  Infant  parties:  Ouardians  ad  litem:  Allow- 
ances for  expenses.  See  Guardians  ad  Litem.  Trusts  ajxd 
Trustees. 

1.  In  judicial  proceedings  to  settle  an  estate,  infant  parties  must  be 

represented  by  guardians  ad  litem,  regardless  of  any  statute; 
moreover,  the  court  rules  require  it    Will  of  McNaughton,  179 

2.  A  proceeding  to  settle  the  estate  of  a  deceased  person  is  In  the 

nature  of  an  action  in  rem,  and  all  parties  interested  In  order 
to  be  bound  are  required  to  be  made  parties.  Ibid. 

3.  In  such  proceedings  adult  persons  are  interested  in  having  in- 

fant parties  properly  represented,  as  without  that  such  adults 
could  not  safely  possess  themselves  of  the  fund  whether  it  be- 
longed to  them  or  not,  hence  the  basis  for  depleting  the  fund  to 
pay  the  expenses  of  such  representatives  regardless  of  whether 
the  wards  have  any  interest  in  the  fund.  Ihid. 

Olaims:  Time  limited  for  presentation, 

4.  A  judgment  for  deficiency  on  foreclosure  of  a  mortgage,  entered 

in  the  circuit  court  against  an  executor  as  such  and  ordering 
payment  out  of  the  estate  in  his  hands,  may  properly  be  allowed 
by  the  county  court  as  a  claim  against  the  estate,  although  not 
filed  as  such  until  after  the  expiration  of  the  time  limited  for 
the  filing  of  claims.    Pereles  v.  Leiser,  401 

Abatement  and  revival  of  actions.  Se^  Abatement  and  Revival. 
Judgment.  6. 

Expert  Testimony.    See  Evidence,  13. 

False  Representations.    See  Fraud. 

Farm  Crossings.    See  Railroads,  11,  12. 

Fellow-Sebvants.  See  Master  and  Servant,  8-10.  Railboadb,  1-9. 
24. 

Findings  op  Fact.  See  Appsal,  8.  Certiorarl  Judgment,  7-9. 
Motions.    Trial,  10. 

Fires  negligently  started.    See  Negligence,  4,  5. 

Foreclosure  of  mortgages:  Judgment  for  deficiency:  Allowance  as 
claim  against  estate.    See  Executors,  4. 

Foreign  Corporations:  Contracts:  Validity,  etc.  See  Corpora- 
tions, 19-21. 

Forfeitubes.  See  Contracts,  6,  8.  Insxtrancb,  5.  Vbnoob  akd  Pur- 
chaser, 4-6. 

Fornication.    See  Indictment,  3. 

FRAUD. 

See  Abatement  and  Revival,  1,  3.  Contracts,  11-14.  Discovert, 
6-8.  Embezzlement,  5.  Insurance,  4.  Judgmeitt,  10-13. 
JUBT,*3.    Sales,  3-7. 

1.  An  action  for  deceit  cannot  be  maintained  by  one  who  acted 
blindly  upon  statements  whose  falsity  he  knew  or  by  the  exer- 
cise of  ordinary  observation  would  have  known;  but  it  is  not 
essential  that  the  persou  claiming  to  have  been  misled  should 
have  met  every  positive  statement  with  incredulity  and  have 
made  search  to  ascertain  whether  it  was  false.  Jacobsen  v. 
Whitely  434 
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2.  In  determining  whether  the  falsity  of  statements  was  obvious 

the  intelligence  or  acuteness  of  the  plaintiff  and  the  extent  to 
which  he  relied  upon  defendant  by  reason  of  acquaintance  or 
confidence  are  matters  to  be  considered.  IMd. 

3.  In  an  action  for  deceit  In  the  sale  of  shares  of  stock  In  a  dry 

goods  company  doing  a  retail  business,  the  evidence — showing, 
among  other  things,  that  defendants  were  long-time  acquaint- 
ances of  plaintiff,  that  he  had  no  adequate  opportunity  for  the 
examination  necessary  to  an  understanding  of  the  books  of  the 
company,  and  that  the  action  of  defendants  was  such  as  to 
divert  him  from  such  examination — Is  held  not  to  Justify  a 
nonsuit  on  the  ground  that,  by  the  exercise  of  ordinary  care 
and  observation,  plaintiff  should  have  known  the  falsity  of  de- 
fendants' statements  as  to  the  assets,  debts,  business,  and  earn- 
ings of  the  company.  Ihid, 

4.  One  who  has  been  Induced  by  fraud  to  purchase  property  may 

elect  not  to  rescind  the  contract  but  to  retain  what  he  has  re- 
ceived and  recover  damages  for  the  deceit;  and  such  right  of 
recovery  Is  defeated  by  no  lapse  of  time  less  than  that  pre- 
scribed by  the  statute  of  limitations.  IMd. 

5.  In  an  action  for  deceit  in  the  sale  of  stock  in  a  corporation,  a 

financial  statement  with  which  defendants  were  not  shown  to 
have  been  connected  was  not  admissible  to  corroborate  the 
charge  of  specific  fraud.  Ibid. 

6.  One  who  has  been  Induced  by  the  fraud  of  several  persons  act- 

ing In  concert  to  purchase  and  pay  for  property,  to  his  Injury 
and  their  benefit,  need  not  pursue  his  remedy  against  them 
separately  or  against  those  only  Into  whose  hands  he  can  trace 
the  money.  The  benefit  secured  by  any  one  of  such  wrongdoers 
Is  deemed  a  benefit  to  all,  and  each  is  individually  liable  for 
the  whole  injury.    Heckendorn  v.  Romadka,  416 

7.  In  an  action  to  recover  damages  for  fraudulent  representations 

thereby  plaintiff  was  Induced  to  purchase  mining  stock,  a  spe- 
cial verdict  finding  that  defendant  knowingly  made  the  false 
representations  for  the  purpose  of  inducing  plaintiff  to  buy  the 
stock,  that  the  plaintiff  relied  thereon  and  was  Induced  thereby 
to  buy  and  pay  for  the  stock,  and  that  he  is  entitled  to  recover 
a  certain  sum,  is  held  to  cover  the  Issuable  facts  and  to  be 
sufficient  in  form.    Ford  v.  Freeman,  503 

8.  A  complaint  stating  all  the  other  facts  essential  to  a  cause  of 

action  for  fraud  and  then  alleging  that  plaintiff  has  been  dam- 
aged by  defendant  an4  deceived  by  him  by  reason  of  the  fraud- 
ulent statements  In  a  certain  sum,  and  that  defendant  became 
indebted  to  plaintiff  in  that  sum  and  that  said  sum  is  due  and 
owing,  and  that  judgment  therefor  is  demanded,  sufficiently  al- 
leges damage.  Ibid. 
FuTUBS  Estates  in  land.    See  Wills,  8. 

GUARDIANS  AD  LITEM. 
See  Executors.  Trusts,  4,  5. 
1«  Certain  rules  as  to  compensating,  out  of  trust  funds,  judicial  as- 
sistants such  as  guardians  ad  litem  having  been  well  estab- 
lished prior  to  the  enactment  of  ch.  267,  Laws  of  1907,  it  is  pre- 
sumed the  legislature  Intended  the  measure  of  compensation  to 
be  the  one  established  by  judicial  policy.    Will  of  McNaughton, 

179 


Digitized  by  VjOOQIC 


702  INDEX.  [138 


2.  The  law  referred  to  leaves  the  court  broad  discretion  as  to 
whether  to  allow  compensation  or  not  and  the  amount  gauged 
by  the  judicial  rule.  Ibid. 

5.  The  provision  to  the  effect  that  the  allowance  must  be  fixed  by 

the  court  in  which  the  litigation  is  had  is  a  limitation  of  au- 
thority. Ibid. 

4.  A  judgment  against  the  ward  for  costs  Is  not  a  liability  of  the 
guardian  ad  litem.  Payment  thereof  by  him  is  not,  under  ordi- 
nary circumstances,  to  be  recognized  as  a  necessary  expenditure 
of  his.  /Md. 

Z,  The  words  "payment  can  be  directed  by  the  court"  limit  the 
right  of  direction  to  property  in  cuatodia  legis,  leaving  the  bal- 
ance, if  any,  allowed,  collectible  out  of  the  property  of  the  ward 
as  his  debt.  ,  Ibid. 

6.  The  allowance  is  not  required  to  be  taxed  after  the  manner  of 

taxing  costs.  It  may  be  fixed  in  any  way  within  judicial  dis- 
cretion. Ibid. 

7.  In  a  proceeding  to  fix  the  allowance  of  a  guardian  ad  litem  he 

does  not  represent  the  ward.  Whether  In  such  cases  the  ward 
should  be  represented  or  left  wholly  to  be  protected  by  the  court 
without  assistance  not  decided.  Ibid. 

Health:  Sal*  of  cigarette  paper.    See  Cioabettes. 

HIGHWAYS. 

Establi9hment,  etc.:  When  bridge  constitutes  part  of  highway:  Es- 
toppel, 
1.  A  bridge  built  and  maintained  by  private  Individuals,  though 
connected  with  a  highway,  is  held  not  to  be  a  part  thereof  so 
as  to  render  the  town  liable  for  injuries  caused  by  defects  in 
the  bridge.    Cnrtiss  v.  Bovina,  660 

2.  To  estop  a  town,  in  such  a  case,  from  denying  that  the  bridge 

was  a  part  of  its  highway,  there  must  be  evidence  clearly  tend- 
ing to  show  an  adoption  of  it  as  such  by  the  town.  Ibid. 

Obstructions  and  encroachments:  Evidence:  Highway  by  user. 

3.  Where  witnesses  on  one  side  testified  from  actual  measurement 

that  a  post  was  three  feet  distant  from  the  traveled  track  of  a 
highway,  while  witnesses  on  the  other  side  testified  somewhat 
indefinitely  and  from  mere  recollection  that  it  was  nearer,  the 
testimony  of  the  former  should  be  accepted  as  true.  Neale  v. 
State,  484 

4.  Where  a  highway  by  user  is  established,  the  wheel  tracks  and 

the  land  Included  between  them  do  not  necessarily  designate 
the  limits  thereof,  since  at  times,  as  when  teams  pass  each 
other  or  the  track  is  muddy,  necessity  or  convenience  may  re- 
quire departure  from  the  main  traveled  track.  Ibid. 
6.  A  post  set  three  feet  from  the  traveled  track  of  a  highway  may 
constitute  an  obstruction  within  the  meaning  of  sec.  1326,  Stats. 
(189S),  rather  than  a  mere  encroachment  within  the  meaning 
of  sec.  1330.                                                                                Ibid. 

6.  Such  a  post  may  constitute  an  obstruction  though  set  between 

two  large  stones  already  in  the  highway.  Ibid. 

7.  In  an  action  to  recover  a  penalty  for  obstructing  by  posts  a  high- 

way claimed  to  have  been  established  by  user,  a  requested  in- 
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stnictlon  to  the  effect  that,  If  defendant  had  occupied  up  to  the 
line  of  said  posts  adversely  and  continuously  for  a  period  of 
twenty  years  immediately  preceding  the  action,  then  he  had 
a  right  to  place  the  posts  there,  is  held  Inapplicahle,  in  the  ab- 
sence of  any  evidence  that  after  the  public  had  acquired  an 
easement  by  prescription  or  otherwise  the  land  had  been  ad- 
versely occupied  by  defendant  for  twenty  years.  Jhid, 

8.  An  instruction  that  plaintiff  claimed  that  defendant  "obstructed 

a  certain  highway"  at  a  point  specified,  "by  setting  some  posts 
within  said  highway,"  and  that  "defendant  admits  the  setting 
of  some  posts  at  the  place  mentioned,"  could  not  have  been 
understood  by  the  jury  as  stating  that  defendant  admitted  that 
the  posts  were  set  in  the  highway,  especially  in  view  of  further 
instruction  that  the  Jury  should  find  for  defendant  unless  sat- 
isfied that  the  posts  were  within  the  limits  of  the  highway  as 
it  existed  at  the  time,  etc.  Ihid. 

9.  The  presumption  of  a  dedication  is  not  necessary  to  support  an 

easement  acquired  by  the  public  by  user;  but  it  was  a  harmless 
error  to  charge  that  a  highway  by  user  is  founded  upon  a  dedi- 
cation, which  Is  evidenced  by  twenty  years  of  adverse  use  by 
the  public,  where  the  Jury  found  the  existence  of  a  highway 
by  user  at  the  plaoe  In  question*  Ibid, 

10.  Where  the  distance  between  the  fences  on  the  sides  of  a  highway 

established  by  user  only,  not  by  dedication,  was  in  places  more 
than  four  rods,  and  the  public  did  not  In  fact  use  the  entire 
strip  between  the  fences,  it  was  prejudicial  error  to  charge  the 
Jury  that  the  maintenance  of  such  fences  for  twenty  years  was 
conclusive  proof  of  dedication  of  all  land  between  them.      Ibid. 

Injuries  from  defects:  Amendment  of  pleading:  Special  verdict:  In- 
structions to  jury:  Negligence. 

11.  In  an  action  against  two  towns  for  injuries  alleged  to  have  been 

caused  by  a  defect  in  an  east  and  west  hightoatf,  the  stone  con- 
stituting the  defect  was  alleged  to  have  been  on  the  north  and 
south  town  line  between  the  towns.  On  the  trial  it  appeared 
that  such  stone  was  about  eighteen  Inches  west  of  the  town 
line,  wholly  within  one  town,  and  a  nonsuit  was  granted  as  to 
the  eastern  town.  It  appeared  also  that  the  stone  was  within 
the  limits  of  a  north  and  south  highway,  wholly  within  the 
western  town,  at  the  point  where  it  was  intersected  by  the  east 
and  west  road.  Held,  that  it  was  not  error  to  permit  the  com- 
plaint to  be  amended,  after  plaintiff  had  rested,  so  as  to  de- 
scribe the  defect  as  being  in  the  north  and  south  highway  at 
the  intersection  of  the  east  and  west  road,  and  to  admit  further 
evidence  as  to  the  location  and  condition  of  such  north  and 
south  highway.    Maxwell  v,  Wellington,  607 

12.  It  was  immaterial  in  such  case  whether  plaintiff  was  traveling 

along  or  across  the  defective  highway.  Ibid. 

13.  A  question  in  the  special  verdict,  "Was  the  highway  at  the  place 

where  and  time  when  plaintiff  was  injured  insufficient  for  pub- 
lic use?**  id  held  to  have  fairly  submitted  the  issues,  so  that 
it  was  not  error  to  refuse  to  submit  the  question,  "Was  the  road 
running  north  and  south,  where  the  same  intersects  the  east 
and  west  road.  Insufficient  for  public  travel?"  although  it  was 
claimed  that  the  defect  was  at  a  considerable  distance  from  the 
north  and  south  traveled  track.  Ibid, 
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14.  There  being  evidence  that  the  stone  constituting  the  alleged  de- 

fect was  near  the  east  line  of  the  north  and  south  road,  but  in 
such  close  proximity  to  the  traveled  track  at  the  point  of  in- 
tersection with  the  east  and  west  road  as  to  constitute  a  defect 
In  the  highway  at  such  intersection,  an  Instruction  stating  that 
"notwithstanding  a  road  may  contain  a  smooth  traveled  track 
of  sufficient  width,  still,  if  there  is  an  obstruction  or  declivity 
so  close  to  the  traveled  track  as  to  render  the  road  or  highway 
unsafe  for  those  traveling  thereon  In  the  exercise  of  ordinary 
care,  the  highway  may  be  insufficient,"  is  held,  though  not  en- 
tirely clear,  not  to  have  been  harmful.  Ihid. 

15.  An  instnictlon  that  the  action  Is  based  upon  negligence  of  the 

town  authorities  in  failing  to  lay  out,  open,  and  k^ep  in  repair 
the  highway  so  as  to  render  It  reasonably  safe  for  travel,  and 
that  the  Jury  were  to  determine  under  all  the  evidence  whether 
such  Insufficient  condition  was  not  only  negligence  on  the  part 
of  the  defendant  town,  but  also  whether  such  condition  was  the- 
proximate  cause  of  plaintiff's  Injury,  is  held  not  to  have  been 
prejudicial  to  the  defendant,  although  not  strictly  a  correct 
statement  of  the  law,  in  that  the  liability  of  the  town  does  not 
rest  upon  Its  negligence  but  upon  the  statute  declaring  It  liable- 
if  the  damage  happens  by  reason  of  Insufficiency  of  the  high- 
way. Marshall,  J.,  is  of  the  opinion  that,  inasmuch  as  the 
action  is  not  founded  upon  Insufficiency  of  the  highway  as  orig- 
inally constructed  but  upon  failure  to  keep  it  In  repair.  It  was- 
strictly  correct,  under  the  decisions  of  this  court,  to  say  that 
the  action  was  based  on  negligence.  Ibid* 

Same:  Notice  of  injury.    See  Liiiitation  of  Actions. 

Homestead.    See  Ejectment,  2. 

Homicidb:  Degrees.    See  Cbiminal  Law,  11-14. 

Husband  and  Wife.    See  Death.    EjEcrMENT,  2.    Insubance,  6-8. 

Impeachment  of  witnesses.    See  Witnesses,  6,  7. 

Inadvertence  of  counsel.    See  Pleading,  3,  4. 

Independent  Contractors.    See  Master  and  Servant,  !• 

INDICTMENT  AND  INFORMATION. 
See  Banks  and  Banking,  2. 

L  Under  an  information  charging  a  party  as  principal  he  may  be- 
convicted  on  evidence  showing  that  he  was  present  and  aided 
and  abetted  the  principal  felon  In  the  commission  of  the  crime, 
where  the  punishment  for  the  actual  commission  of  the  offense 
and  that  for  aiding  and  abetting  In  its  commission  are  the  same. 
Vogel  V.  State,  315 

2.  Thus,  several  persons  may  be  convicted  under  an  information 

charging  them  jointly  with  having  committed  rape,  and  It  la 
not  necessary  that  one  of  them  should  have  been  specifically 
charged  with  the  crime  and  the  others  charged  aa  aiders  and 
abettors.  Ibid. 

3.  A  person  cannot  be  convicted  of  fornication  under  an  information 

charging  rape.  Ibid. 

Infants:  Guardians  ad  litem.    See  Bxeoutobs,  1-8.    Guabdiavs  ai> 

Litem.    Trusts,  4,  5. 
Information.     See  Indictment  and  Information. 
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Injunction.    See  Cobpobations,  8.    Courts.    Drains,  6.    Judgment. 
10-13. 

In  Rem.    See  Executors,  3. 

Insolvency.    See  Appeal,  4.    Banks  and  Banking.    EMBEZZLSMianv 
_    1,  3,  6.    Evidence,  4-7,  10.  11. 

INSTRUCTIONS  TO  JURT. 

L  Although  a  requested  Instruction  was  not  technically  correct^ 
yet  it  called  the  court's  attention  to  the  subject,  and  omission 
of  all  instruction  thereon  was  error.  Jeffery  v,  O,  d  M,  E.  R. 
Co.  ^,     ,  1 

2.  Where  offense  charged  Includes  lesser  ones,  court  should  instruct 

as  to  every  such  offense  established  in  any  reasonable  view 
by  the  evidence,  but  not  as  to  others.  Weisenhach  v.  State,    152 

3.  In  absence  of  request,  failure  to  charge  as  to  any  particular 

giade  of  offense  included  in  the  alleged  crime  is  not  harmful 
error.  JMd. 

4.  Failure  to  give  fully  the  law  on  a  subject  is  not  necessarily  error. 

If  more  specific  instructions  are  desired  they  should  be  re- 
quested.   Maxwell  v.  Wellington,  607 

5.  It  is  not  error  to  refuse  requested  Instructions  adequately  and 

fairly  covered  in  the  general  charge  or  which  relate  to  mere 
evidentiary  matters.  Yogel  v.  State,  315;  Milhrath  v.  State, 
354;  and  Ryan  v.  Oshkosh  G.  L,  Co,  46S 

6.  A  requested  instruction,  though  correct,  may  be  refused  If  in- 

applicable to  the  facts.    Weisenhach  v.  State,  152 

7.  A  requested  instruction  as  to  twenty  years*  adverse  occupancy 

up  to  a  line  of  posts  alleged  to  be  an  obstruction  of  a  highway, 
held  inapplicable.    Neale  v.  State,  484 

8.  Language  of  the  court,  after  giving  requested  instructions:  "Now, 

I  will  come  back  to  my  own  instructions,"  is  disapproved  but 
held  not  prejudicial  error.    Maxwell  v.  Wellington,  607 

9.  Instructions  as  to  the  proof  necessary  to  convict  defendants  of 

aiding  and  abetting  in  a  rape  with  which  they  were  jointly 
charged  are  held  not  misleading  or  prejudicially  erroneous. 
Yogel  V.  State,  315 

10.  On  a  trial  for  embezzlement  by  an  officer  of  a  corporation  it  was 

not  error  to  charge  that  certain  payments  of  interest  were 
made  by  defendant,  and  that  he  held  in  trust  for  the  owner 
certain  moneys  paid  in  to  the  corporation.    Milhrath  v.  State, 

354 

11.  In  such  case  It  was  not  error.  In  view  of  the  evidence,  to  charge 

that  the  owner  of  the  money  lost  it  by  fraud;  but  this  part  of 
the  charge  is  not  approved.  Ihid. 

12.  An  instruction  that  a  man  is  presumed  to  intend  the  natural, 

probable,  and  usual  consequences  of  his  act,  being  given  so  as 
to  indicate  that  such  presumption  is  not  conclusive,  was  proper, 
even  though  in  the  given  case  such  consequences  did  not  re- 
sult.   Weisenhach  v.  State,  152 

13.  Where  offense  charged  includes  lesser  ones,  an  Instruction  re- 

quiring conviction  of  the  «Teater  one  or  acquittal,  is  favorable 
to  accused.  Ibid, 

Vol.  138-45 
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14.  8o  held  as  to  refusal  of  Instruction  permitting  conviction  of  as- 

sault and  battery  under  information  charging  rape.  Vogel  v. 
State,  315 

15.  Omission  of  the  word  "ordinarllsr"  in  defining  ordinary  care  is 
.    held  in  this  case  not  to  have  been  misleading,  though  In  some 

cases  it  may  be  so.    Palmer  v.  Schultz,  455 

16.  Error  In  a  charge  as  to  adverse  possession  was  not  harmful  to 

defendant  in  ejectment  where  the  evidence  would  not  support 
a  verdict  for  him  on  that  defense.    Chase  v.  Woodruff*         641 

17.  An  error  in  charging  that  dedication  was  basis  of  highway  by 
'      user  was  harmless  where  Jury  found  that  highway  by  user  ex- 
isted.   Neale  t?.  State,  484 

18.  An  instruction  that  defendant  admitted  setting  posts  at  the  place 

mentioned,  is  held,  in  view  of  other  instructions,  not  capable 
of  being  understood  as  stating  that  he  admitted  they  were  In 
the  highway.  Ihid. 

19.  An  instruction  as  to  obstructions  or  declivities  near  traveled 

track  rendering  highway  unsafe  is  held,  though  not  entirely 
clear,  not  to  have  been  harmful.    Maxwell  v.  Wellington,    607 

20.  An  instruction  that  an  action  for  injuries  from  a  defective  high- 

way is  based  on  negligence  of  the  town  is  Tield,  though  incor- 
rect, not  to  have  been  harmful  error*  Ibid. 


INSURANCE. 

LrFE. 

Assignment  of  policy. 
1.  A  person  who  obtains  insurance  on  his  life  and  pays  the  pre- 
miums for  the  benefit  of  another  may  assign  or  dispose  of  the 
policy  In  any  manner  not  inconsistent  with  its  terms,  to  the 
exclusion  of  the  beneficiary  named  therein.  Meggett  v.  N,  W. 
Mut.  L.  Ins.  Co.  636 

i,  A  daughter  applied  for  insurance  on  the  life  of  her  father,  and 
was  named  as  beneficiary  In  the  policy,  which  further  provided 
that  in  case  of  her  death  before  the  death  of  her  father  the 
insurance  should  be  payable  to  his  heirs  at  law.  Either  she 
or  her  father  paid  the  premiums.  Held  that,  as  owners  and 
in  control  of  the  policy,  the  daughter  and  her  father  had  full 
power  to  assign  it.  Ibid. 

3.  The  daughter,  with  the  assent  of  the  father,  assigned  the  policy 
"and  all  .  .  .  sums  of  money  .  .  .  now  due  or  hereafter  to 
arise  or  to  be  had  or  made  by  virtue  thereof,  and  subject  to  all 
the  terms,  conditions,  and  provisions  of  said  policy."  Held, 
that  such  assignment  was  not  restricted  to  any  interest  less 
than  all  the  rights  and  interest  inhering  in  the  contract,  and 
that  thereunder  the  right  of  the  assignee  to  the  policy  and  its 

/  proceeds  became  absolute  and  the  interest  of  all  persons  named 
therein  as  beneficiaries  ceased.  Ibid. 

Change  of  beneficiary.    See  InsuBAifcs,  6.    Jubt,  3. 

Findings  that  at  the  time  of  making  a  change  In  the  beneficiary 
of  his  life  insurance  the  insured  was  mentally  competent,  and 
that  the  change  was  not  induced  by  fraud,  coercion,  or  nndue 
influence,  are  held  not  to  be  contrary  to  a  clear  preponderance 
oi  the  evidence.    Hintz  v.  Wald,  41 
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Default  in  payments:  Forfeiture:  Waiver  of  strict  performance. 

5.  Although  by  its  terms  a  life  insurance  contract  lapsed  upon  de- 

fault in  payment  of  any  quarterly  premium  or  instalment,  yet 
the  conduct  of  the  insurance  company  during  a  period  of  more 
than  two  years  prior  to  the  death  of  the  insured,  in  collecting 
and  receiving  after  they  were  due  all  of  such  instalments  ex- 
cept one  (which  was  paid  on  the  last  day  of  grace)  without 
anything  in  the  course  of  dealing  to  suggest  that  the  contract 
bad  been  terminated  and  that  there  had  been  a  reinstatement 
after  a  lapse  in  the  manner  specified  in  the  contract,  is  held 
to  have  constituted  a  waiver  of  strict  performance,  notwith- 
standing the  company  in  its  correspondence  and  written  no- 
tices insisted  that  no  stipulation  had  been  waived  or  modified; 
and  the  company  is  estopped  from  insisting  on  a  forfeiture  and 
is  liable  on  the  contract,  although  an  instalment  due  three  days 
before  the  death  of  the  insured  was  not  tendered  until  after 
and  on  the  day  of  such  death  and  was  then  refused.  Beidel  v. 
Equitable  L,  A,  Soc,  66 

Apportionment  of  surplus  to  tontine  policy.    See  Discovery,  3,  4. 

Mutual  benefit  societies:  Change  of  beneficiary, 

6.  Where  one  to  whom  a  benefit  certificate  had  been  issued,  in  which 

his  wife  was  named  as  beneficiary,  substantially  complied  with 
all  the  requirements  of  the  by-laws  and  rules  of  the  association 
for  proving  loss  of  the  certificate  and  for  changing  the  bene- 
ficiary, and  a  new  certificate  was  duly  issued  to  him  accord- 
ingly, the  fact  that  the  original  certificate  had  not  been  lost 
but  had  been  secreted  by  the  wife  did  not  affect  the  rights  of 
the  beneficiaries  named  in  the  new  certificate,  there  being  no 
question  that  the  change  of  beneficiary  was  desired  by  the 
insured.    Raschke  v,  Haderer,  129 

Same:  Who  may  be  beneficiary:  Marriage  and  divorce, 

7.  Within  a  year  after  his  divorce  a  resident  of  this  state  was  mar- 

ried in  Illinois  to  another  resident  of  Wisconsin.  The  laws  of 
Illinois,  like  those  of  Wisconsin,  prohibited  such  marriage.  The 
woman  knew  the  man  had  been  divorced  but  did  not  know  that 
their  marriage  was  prohibited.  She  continued  to  cohabit  with 
him  as  his  wife  in  Wisconsin  until  his  death  more  than  a  year 
after  his  divorce.  Held,  that  there  was  no  common-law  mar- 
riage, and  that  the  woman  could  not  share  as  beneficiary  in  the 
proceeds  of  a  mutual  benefit  certificate  issued  by  a  society  whose 
by-laws  did  not  authorize  her,  if  not  his  wife,  to  be  named  as 
such  beneficiary.    Bevera  v,  Beranak,  144 

8.  The  fact  that  the  insured  was  sick  for  several  months  prior  to 

his  death  and  was  being  attended  to  and  cared  for  by  his  sup- 
posed wife  during  such  illness  did  not  bring  her  within  a  by- 
law of  the  society  under  which  the  insured  might  designate,  as 
beneficiaries,  "persons  who  are  not  related  to  him  by  blood, 
but  who  are  dependent  on  him,  or  he  on  them,  for  their  main- 
tenance.'* Ibid, 

Intent.    See  Criminal  Law,  2,  6, 16, 17.    Statutes,  1,  2. 

Interest.    See  Account  Stated. 

Interstate  Comity.    See  Contracts,  1.    Telegraphs. 

Interstate   CoMifERCE.       See  Cigarettes,   3.     CoRroRATiONS.   21. 
Railroads,  9. 
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Intoxication.    See  Judgment,  2.    Trial,  9. 

Investigations:    Power  of  legislature:    Incurring   expenses.     See 

States. 
Joint  and  several  liability.    See  Fraud,  6. 

JUDGES. 

Term  of  office:  Change  in  salary  during  term.    See  Officers. 

1.  Art.  VII  of  the  constitution  creates  the  oflace  of  justice  of  the 

supreme  court,  fixes  the  term  of  office,  and  provides  for  filling 
the  same,  and  such  term  is  a  unit,  including,  so  far  as  such 
article  is  concerned,  periods  within  the  full  term  of  incumbency 
by  appointment  or  election  to  fill  a  vacancy.  State  ex  rel.  Bash- 
ford  V.  Frear,  53S 

2.  Whether  "his  term  of  office"  in  sec.  26,  art.  IV,  of  the  constitution 

of  the  state  of  Wisconsin  is  synonymous  with  his  Incumbency 
of  the  office  under  a  particular  election  or  appointment,  or  is 
synonymous  with  the  full  term  of  the  office  created  by  art.  VII, 
is  not  so  free  from  doubt  as  not  to  be  open  to  solution  by  judi- 
cial construction.  Ihid. 

3.  The  language  may,  as  an  original  proposition,  be  regarded  as 

treating  with  the  term  of  office  created  by  art.  VII  or  any  par- 
ticular incumbency,  whether  of  a  full  term  or  part  of  a  term. 

Jhid. 

JUDGMENT. 

Void  or  voidable?    Against  deceased  defendant. 

1.  Whether  a  judgment  rendered  in  form  against  a  defendant  who 

died  after  service  upon  him,  or  appearance,  and  before  the  trial, 
is  void  or  merely  voidable,  not  determined.  Moehlenpah  v. 
Mayhew,  561 

Not  a  liahility  of  guardian  ad  litem.    See  Guardians  ad  Liteit,  3. 

For  deficiency  on  foreclosure  of  mortgage:  Allowance  as  claim 
against  estate.    See  Executors,  4. 

Determining  and  protecting  rights  of  all  parties.  See  Corpora- 
tions, 8. 

Vacating  judgments  entered  on  warrant  of  attorney:  Equity. 

2.  Where  a  note  was  merely  given  in  renewal  of  a  prior  note  which 

was  unimpeached  and  founded  upon  a  valuable  consideration, 
the  fact  that  the  maker's  signature  to  the  renewal  was  pro- 
cured while  he  was  in  a  state  of  intoxication  brought  on  by 
the  payee's  agent  for  that  purpose  is  not  a  defense  available 
upon  a  motion  to  set  aside  a  judgment  on  the  note  entered  upon 
warrant  of  attorney.    Kissinger  v.  Zieger,  36S 

3.  Courts  exercise  an  equitable  supervision  over  judgments  entered 

upon  warrants  of  attorney,  and  the  party  moving  to  set  aside 
such  judgment  must  show  that  he  has  been  subjected  to  some 
injustice,  it  not  being  sufficient  for  him  to  aver  mere  technical 
errors  or  irregularities.  Ibid, 

Conclusiveness  of  adjudication:  Persons  concluded. 

4.  Parties  who  were  codefendants  in  a  former  action  are  not  con- 

cluded, as  between  themselves,  by  the  judgment  therein  unless 
there  was  an  issue  framed  between  them  covering  the  point  in 
question  in  subsequent  litigation,  or  unless  the  plaintiff  in  the 
former  action  made  a  claim  against  each  defendant  w^ch  nega- 
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tived  the  right  claimed  in  the  subsequ^t  litigation  by  one  of 
them  against  the  other.    Moehlenpah  v.  Mayhew,  561 

5.  Where  no  issue  was  made  by  the  pleadings  between  two  defend- 
ants, it  may  be  shown  in  a  subsequent  litigation  between  them 
upon  a  different  cause  of  action  that  the  issue  in  question  was 
not  in  fact  adjudicated  in  the  former  action;  and  proof  of  the 
death  of  one  defendant  before  trial  or  verdict  might  show  that 
as  to  him  and  his  representatives  there  was  no  issue  tried  on 
notice  and  hearing,  and  hence  no  decision  binding  his  repre- 
sentatives and  his  codefendant  mutually  as  between  themselves. 

Ihid. 

^.  Where  one  of  several  defendants  died  and  such  part  of  the  cause 
of  action  as  was  averred  against  the  other  defendants  survived 
against  them,  and  the  cause  thereafter  proceeded  to  trial  and 
judgment  against  such  other  defendants  without  bringing  in 
the  successor  to  the  rights  and  liabilities  of  the  deceased  party, 
such  judgment,  under  sees.  2804,  2S05,  Stats.  (1S98),  did  not 
affect  the  deceased  or  his  interest  in  the  subject  of  the  action 
and  has  no  binding  force  upon  his  personal  representative  and 
heirs  in  subsequent  litigation  between  them  and  one  of  the 
surviving  defendants  in  the  former  action.  Ihid, 

Same:  Matters  concluded.    See  Contracts,  13. 

7.  Findings  of  fact  not  material  to  the  issues  in  an  action  are  not 

binding  upon  the  parties  in  subsequent  litigation.  Ihid, 

8.  In  an  action  to  rescind,  on  the  ground  of  mental  incompetency, 

fraud,  and  undue  influence,  a  sale  of  a  remainder  subject  to  a 
life  estate,  a  finding  that  at  the  time  of  the  sale  neither  party 
thereto  knew  of  the  prior  death  of  the  life  tenant  is  material 
and  relevant  to  the  issues.  Ihid. 

'9.  It  is  not  the  findings  of  the  court  which  conclude  the  parties  in 
subsequent  litigation,  but  the  judgment  entered  thereon.    Ihid. 

Same:  Law  of  the  case.    See  Appeal,  8,  9. 

Restraining  enforcement:  Fraud:  Perjury. 

10.  Equity  will  restrain  the  enforcement  of  a  judgment  obtained 

solely  by  fraud  and  perjury  of  the  successful  party  if  the  de- 
feated party  was  not  guilty  of  any  negligence  or  laches.  Bor- 
ing V,  Ott,  260 

11.  The  enforcement  of  a  judgment  regularly  entered  after  a  trial 

In  a  court  of  law  should  not  be  restrained  in  equity  unless  the 
ground  for  interference  is  established  beyond  all  reasonable 
controversy  by  evidence  clear,  convincing,   and  satisfactory. 

Ihid. 

12.  The  evidence  In  this  case  is  held  Insufficient,  under  the  rule 

above  stated,  to  establish  the  fraud  and  perjury  alleged.    Ihid, 

13.  Marshall,  J.,  concurring  in  the  result,  is  of  the  opinion  that 

in  such  a  case  the  facts  should  not  be  required  to  be  shown  by 
any  higher  degree  of  proof  than,  as  in  ordinary  cases  of  fraud, 
by  clear  and  satisfactory  evidence;  that  the  proof  was  sufficient 
In  this  case;  but  that,  in  order  to  be  ground  for  relief,  the 
fraud  must  have  been  extrinsic  and  have  directly  induced  the 
judgment,  and  that  the  mere  fact  that  the  judgment  was  ob- 
tained by  perjured  testimony  does  not  warrant  equitable  inter- 
ference. Ihid, 

Reversal  on  appeal.    See  Appeal,  5-7.  ' 

Judicial  Power.    See  Railroads,  5.    States,  7. 

Jurisdiction.    See  Courts.  ^  j 
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JURY. 

Bpecial  venire,  when  to  he  issued:  Absence  of  defendant, 

1.  Sec.  2533d,  Stats.    (1S98),  does  not  contemplate  that  a  special 

venire  shall  be  issued  until  the  regular  panel  of  jurors  is  actu- 
ally exhausted;  but  the  issuance  of  such  a  venire  in  this  case 
two  days  before  the  trial  began,  in  anticipation  of  the  fact  that 
a  sufflcient  number  of  qualified  Jurors  could  not  be  obtained 
from  the  regular  panel,  is  held  not  to  have  been  prejudicial  to 
the  defendants,  and  the  error  or  irregularity  should  be  disre- 
garded under  sees.  2S29,  4659.    Vogel  v.  State,  315 

2.  The  absence  of  the  defendant  when  a  special  venire  is  ordered 

does  not  invalidate  his  conviction*  .   ,  Ibid, 

Trial  by  court  or  jury. 

8.  Where  the  relief  asked  was  the  cancellation,  on  the  ground  ot 
fraud,  of  an  instrument  changing  the  beneficiary  of  life  insur- 
ance, the  issue  was  properly  triable  by  the  court.  Hintz  v. 
Wald,  41 

Questions  for  jury:  Judicial  power.    See  Ratlboads,  6,  6. 

liAcnES.     See  Abatement  and  Revival*  2,  3.    Account  Stated. 
Drains,  6. 

Land  Contbaots.    See  Ejectment,  2.    Vendob  and  Pubohassb. 

Landlobd  and  Tenant.    See  Mutes  and  Mining* 

Law  of  the  Case.    See  Appeal,  8,  9. 

Lease  of  mining  lands:  Revocation,  etc.    See  Minks  and  Mining. 

Legislatube:    Powers:    Investigations:    Incurring    expenses.     See 

States. 
Lex  Loci.    See  Contbacts,  1.    Teleobaphs. 
Licenses:  Revocation.    See  Mines  and  MizaNO* 
Life  Insurance.    See  Insubance. 

LIMITATION  OP  ACTIONS. 
See  Abatement  and  Revival,  2,  3.    Executors,  4. 

1.  Notice  of  a  personal  injury  resulting  from  defects  tn  a  street^ 
served  upon  the  city,  reciting  that  the  damage  was  caused  by 
the  city  and  that  satisfaction  was  claimed  from  it,  was  not 
sufficient,  under  subd.  5,  sec.  4222,  Stats.  (1898),  to  fix  liability 
upon  a  gas  company  which  was  primarily  liable  and  to  which 
the  city  tendered  the  defense  of  the  action.  Uhlenherg  v*  ^*^ 
waukee  G.  L.  Co,  14S 

2  For  the  same  reason,  the  complaint  in  the  action  against  the  city 
could  not  serve  as  a  notice  to  the  gas  company;  and  the  tender 
of  defense,  besides  not  containing  the  essential  recitals,  did  not 
meet  the  requirement  of  the  statute  that  the  notice  should  be 
"signed  by  the  party  damaged,  his  agent  or  attorney."       Ibid, 

3.  The  fact  that  a  statute  provides  that  a  notice  shall  not  be  insuiS- 

cient  or  invalid  solely  because  of  inaccuracy  or  failure  in  stat- 
ing certain  things  if  there  was  no  Intention  to  mislead  and  no 
one  is  in  fact  misled  thereby,  indicates  that  in  other  respects 
the  notice  must  substantially  comply  with  the  requirements  of 
the  statute.  .  .  Ibid, 

Logs  and  Timbeb.    See  Vendor  and  Pubchaseb. 

Lost  Instbuments:  Benefit  certificate.    See  Iksubance,  6. 
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MANDAMUS. 

1.  The  petition  for  a  writ  of  mandamus  to  compel  a  building  in- 

spector to  issue  a  permit  pursuant  to  city  ordinances  should 
show  the  existence  of  an  ordinance  imposing  such  duty  and 
that  the  duty  is  absolute  or  the  action  under  the  ordinance 
merely  ministerial.    State  ex  rel,  Leiser  v,  Koch,  27 

2.  An  allegation  in  such  petition  that  it  is  the  duty  of  said  in- 

spector, under  the  ordinances  of  the  city,  to  issue  such  permit, 
does  not  sufficiently  plead  the  ordinances.  It  is  not  an  aver- 
ment of  fact,  but  a  mere  conclusion  of  law  not  admitted  by  de- 
murrer. Ibid, 

3.  A  demurrer  to  the  return  to  an  alternative  writ  of  mandamus 

relates  back  to  the  petition  and  raises  the  question  of  Its  suffi- 
ciency. Ibid. 

4.  The  return  of  a  building  inspector  to  an  alternative  writ  of  man' 

damns  commanding  him  to  issue  a  permit  for  certain  repairs 
or  alterations  in  the  basement  of  a  building,  that  "the  super- 
structure is  so  dilapidated,  rotten,  and  in  bad  condition  that 
it  will  be  unwise  and  unsafe  to  permit  the  repair  of  said  build- 
.  ing  in  such  manner ,"  is  a  good  return  if  the  ordinances  govern*> 
ing  his  action  permit  of  any  discretion  on  the  part  of  the  in- 
spector in  refusing  permits.  ^  Jbid, 
Marriage  and  Divorce.    See  Insubance,  7. 

MASTER  AND  SERVANT. 

Who  is  the  employer:  Independent  contractors. 

1.  One  H.  was  employed  by  defendant  at  a  certain  compensation  per 

day  to  procure  the  necessary  workmen  and  attend  to  the  con- 
struction of  a  mill,  defendant  to  furnish  all  materials  and  to 
pay,  through  H.,  the  men  hired  by  the  latter.  Defendant  exer- 
cised a  control  over  the  undertaking  to  the  extent  of  directing 
its  progress,  course  of  procedure,  and  general  management 
Held,  that  H.  was  not  an  independent  contractor,  and  that  the 
workmen  were  employees  of  defendant.  Rankel  v.  Buckstaff- 
Edwards  Co,  442 

Liability  for  injuries  to  servants:  Unsafe  appliances  or  places  for 
work, 

2.  A  platform  four  feet  square  with  a  rope  at  each  corner  by  which 

it  was  to  be  tied  at  the  proper  height  to  projections  on  tele- 
phone poles  was  furnished  by  a  telephone  company  to  its  cable 
splicer  and  his  assistant,  to  be  kept  in  their  custody  and  used 
in  their  work.  After  it  had  been  in  use  by  them  for  several 
months  one  of  the  ropes  parted,  precipitating  them  to  the 
ground,  and  the  assistant  was  injured.  Held,  that  the  platform 
being  a  mere  appliance,  sufficient  when  furnished,  and  the  ex- 
tent of  the  wear  and  weakening  of  its  ropes  being  better  known 
to  the  employees  who  used  it  than  to  any  one  else,  the  em- 
ployer was  not  liable.  Isaacson  v.  Wis,  Tel,  Co,  63 
8.  In  an  action  for  injuries  to  a  helper  in  a  brass  foundry,  alleged 
to  have  been  caused  by  a  defect  in  the  platform  on  which  he 
was  working,  the  evidence  is  held  to  establish,  contrary  to  the 
verdict  of  the  Jury,  that  the  platform  was  reasonably  safe  when 
he  went  to  work  on  the  morning  of  the  accident,  and  not  to 
show  any  negligence  or  failure  of  duty  on  the  part  of  the 
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defendant  In  respect  to  keeping  It  sate.  Tezick  v.  Chicago 
Brass  Co,  342 

4.  If,  after  plaintiff  began  work  on  the  platform  on  the  morning  In 
question,  the  boards  thereof  were  burned  or  became  displaced 
80  as  to  render  the  place  dangerous,  the  defect  or  danger  being 
as  readily  discoverable  by  him  as  by  any  other  person  in  de- 
fendant's employ,  he  must  be  held  to  have  assumed  the  risk  of 
injury.  Ibid. 

Same:  Warning  or  instruction  to  servants:  Assumption  of  risks. 
6.  In  an  action  for  injuries  to  an  employee  who,  while  operating  a 
boring  machine,  was  struck  by  a  rapidly  revolving  hand  crank 
which  he  had  permitted  to  remain  upon  the  crank  shaft  when 
he  applied  the  power,  direction  of  a  verdict  for  the  defendant 
Is  held  to  have  been  proper,  it  being  established  beyond  dispute 
by  the  evidence  that  plaintifT  had  been  properly  instructed  and 
knew  that  the  shaft  revolved  when  the  power  was  applied  and 
that  the  danger  from  the  revolving  crank  was  obvious.  Ooetsch 
V,  International  H.  Co.  385 

6.  It  is  the  duty  of  a  master  using  hazardous  agencies  in  the  con- 
duct of  his  business  to  warn  his  servants,  not  informed  on  the 
subject,  of  the  extraordinary  risks  attending  such  use.  Rankel 
v.  Buckstaff-Edwards  Co.  442 

1.  A  workman  who,  after  a  blaster  "had  pronounced  the  place  safe 
for  continuing  the  work  of  digging,  was  injured  by  striking 
with  his  pick  an  unexploded  charge  of  dynamite,  is  held  not 
to  have  been  informed  of  or  to  have  had  reason  to  apprehend 
the  particular  danger,  so  as  to  be  chargeable  with  assumption 
'Of  the  risk.  Ibid. 

iBame:  Negligence  of  fellow-servants.    See  Railroads,  1-9,  24. 

8.  A  master  is  not  liable  for  injuries  to  a  servant  caused  by  negli- 

gence of  a  fellow-servant,  if  he  used  reasonable  care  in  selecting 
the  fellow-servant  for  the  work  in  question,  acting  upon  such 
information  as  to  his  skill  and  competency  as  ordinarily  pru- 
dent men  act  upon  under  the  same  or  similar  circumstances. 
Rankel  v.  Buckstaff-Edwards  Co.  442 

9.  The  evidence  in  this  case  is  held  to  show  that  defendant  was  not 

negligent  In  the  selection  of  a  servant  to  break  up  with  dyna- 
mite the  frozen  ground  where  a  mill  was  to  be  built.  Ibid. 
10.  One  employed  for  the  special  work  of  breaking  up  with  dynamite 
the  frozen  ground  where  a  mill  was  to  be  erected  was  not  a 
fellow-servant  of  a  workman  engaged  in  excavating  the  earth 
who,  beyond  assisting  in  driving  the  holes  in  which  the  charges 
of  dynamite  were  placed,  took  no  part  in  the  separate  and  dis- 
tinct operation  of  blasting;  and  the  common  master  is  liable 
to  such  workman  for  Injuries  resulting  from  negligence  of  the 
blaster.    Wiskie  v.  Montello  G.  Co.  Ill  Wis.  443,  distinguished. 

Ibid. 
Maxims. 

Expressio  unius  est  exclusio  alterius,  252. 

Judicla  sunt  tanquam  juris  dicta,  et  pro  veritate  accipiuntur,  295. 
Res  ipsa  loquitur,  353. 
Res  judicata  pro  veritate  accipitur,  575. 
sure  decisis,  245,  521. 
Medical  Examiners:  State  Board.    See  Physiciaws  and  Surgeons. 
JtfENTAL  (Competency.  See  Insubakce,  4.  Judgment,  8.  Plkading,  2. 
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MINES  AND  MINING 

1.  The  words  ••crevice  or  range"  in  sec.  1647,  Stata.  (1898),  are 

equivalent  to  *'lode  or  vein,"  the  word  "range"  being  limited  by 
Its  associated  word,  "crevice,"  which  has  been  defined  to  mean 
a  mineral-bearing  vein,    Bt.  Anthony  M,  d  M.  Co,  v,  Bhaffra, 

507 

2.  Under  sec.  1647,  Stats.  (1898),  a  miner  entering  upon  land  under 

a  mere  license  or  lease,  revocable  at  the  will  of  the  lessor  or 
licensor,  has  the  right,  if  he  strikes  a  prospect,  to  continue  his 
exploration  sufficiently  to  determine  whether  it  will  lead  to  a 
discovery  or  not;  and  if  he  discovers  a  crevice  or  vein  he  may 
follow  that  deposit  of  ore,  within  the  lines  of  the  land  upon 
which  he  was  licensed  to  work,  lengthwise,  sidewlse,  and  down- 
ward until  he  has  exhausted  the  crevice  or  vein;  and  the  land- 
owner cannot  in  the  meantime  revoke  the  license  or  lease  un- 
less the  miner  forfeits  his  right  as  provided  In  sees.  1647,  1649. 

Ibid. 

8.  The  word  "discovery"  In  such  statute  must  have  a  reasonably 
strict  construction.  Ibid. 

4.  The  evidence  in  this  case  Is  held  not  to  show  "the  discovery  of 
a  crevice  or  range,"  within  the  meaning  of  sec.  1647,  Stats. 
(1898),  but  merely  the  development  and  uncovering  of  a  pocket 
or  deposit  of  zinc  ores  near  old  workings  and  being  part  of 
the  same  mineralized  band  or  zone  running  through  a  known 
mineral-bearing  lot  Ibid. 

*5.  If,  from  long-continued  possession  and  working  of  land  for  min- 
ing purposes  by  licensees  and  those  claiming  under  them,  it 
could  in  any  case  be  presumed  that  there  had  been  a  discovery 
if  a  crevice  or  r&nge  and  that  they  were  in  possession  pursuant 
hereto,  the  evidence  in  this  case  as  to  the  known  mineral- 
earing  character  of  the  land,  the  old  workings  theretofore  dis- 
continued, and  the  miners'  description  of  the  land  and  of  their 
operations  thereon,  negative  such  presumption.  Ibid, 

6.  Where  the  answer  in  ejectment  claimed  that  defendants  had  an 
irrevocable  mining  license  and  denied  plaintifT's  title  to  the 
ore  and  its  right  of  possession,  formal  defects,  if  any,  in  a  no- 
tice to  quit  given  to  the  defendants,  but  not  before  the  court 
on  appeal,  are  not  available  to  reverse  a  judgment  for  the 
plaintiff.  Ibid. 

MiNOBs:  Guardians  ad  litem.  See  Executous,  1-3.  Guabdians  ad 
Litem.    Tbusts,  4,  5. 

Mistake.    See  Contbacts,  9-14.    Judgment,  8.    Pleadinq,  8,  4. 

Mitigation  of  damages  for  taking  of  land.    See  Railroads,  11-14. 

MoNEr  Had  and  Received.    See  Towns,  2. 

MORTGAGEa 

Consideration.    See  Biu-s  and  Notes,  5.  ^ 

Assignment:  Recording. 

1.  The  indorsee  of  a  negotiable  note  and  mortgage  may  safely  hold 
possession  thereof  without  recording  his  assignment,  and.  noth- 
ing else  appearing,  he  will  be  protected  against  payments  by 
the  debtor  to  the  original  mortgagee  who  has  not  possession 
of  the  note  and  mortgage.    Marling  v.  Jones,  82 
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2.  But  it  is  otherwise  as  against  one  who  purchases  the  mortgaged 
land  in  good  faith  and  for  a  valuable  consideration  without 
notice  of  the  assignment  and  who  receives  from  or  through 
the  vendor,  at  the  time  of  his  purchase  and  as  part  of  the  same 
transaction,  a  conveyance  of  the  land  and  a  satisfaction  of  the 
mortgage  by  the  apparent  owner  of  record.  Against  such  a 
purchaser  who  places  his  deed  and  satisfaction  of  mortgage 
on  record  before  the  assignment  of  the  mortgage  is  recorded, 
the  assignee  la  estopped  to  assert  his  mortgage  lien.  Ibid. 

8.  The  mere  fact  that  the  deed  delivered  to  such  a  purchaser  sim- 
ultaneously with  the  satisfaction  of  mortgage  and  as  part  of 
the  transaction  excepted  the  mortgage  from  the  covenant 
against  incumbrances,  did  not  put  him  In  the  position  of  a 
debtor  paying  the  mortgage  debt.  Ibid. 

Foreclosure:  Judgment  for  deficiency:  ATlovDar^ce  08  cJaim  against 
estate.    See  EJxecutobs,  4. 

MOTIONS. 

oee  New  Tbial. 

When  a  question  of  fact  arises  upon  the  hearing  of  a  motion.  If 
a  party  does  not  request  a  reference  (under  subd.  3,  sec.  2864, 
Stats.  1898)  in  order  that  evidence  may  be  taken  and  witnesses 
examined,  he  waives  that  right,  and  the  court  may  decide  the 
question  upon  affidavits.    Kissinger  v.  Zieger,  368 

Municipal  Ck)SPOBATioiss. 
Ordinances:  Judicial  notice:   Pleading.     See  Evidence,  1,    Man- 
damus, 1,  2. 
Building  inspector:  Permit  for  repairs.    See  Mai^damus. 
Streets:   Injuries  from  defects:   Notice.     See  LncixATioN  of  Ao 

TIONS. 

Policemen's  pension  fund.    See  Policemen's  Pension  Fund. 
Mutual  Benefit  Societies.    See  Insurance,  6-8. 
Mutuality  of  contract.    See  CJontracts,  2,  3. 

NEGLIGENCE 

See  Contbacts,  10,  13,  14.  Electbicity.  Fbaud,  1-3.  Highways,  15. 
M^vster  and  Servant.  Railroads,  1-9,  21-24.  Street  Rail- 
ways.   Telegraphs.    Trial,  7-9. 

Defining  ''ordinary  caref*  Instructions  to  jury. 

1.  A  charge  defining  ordinary  care  to  be  "such  care  as  a  man  of 

ordinary  care  and  prudence  would  have  used  under  circum- 
stances like  those  disclosed  In  the  testimony,"  is  held,  if  inac- 
curate, not  to  have  been  misleading  in  this  case  merely  because 
it  did  not  say  "such  care  as  a  man  of  ordinary  care  and  pru- 
dence would  ordinarily  have  used"  and  did  not  say  "under  the 
same  or  similar  circumstances."  But  the  omission  of  the  word 
"ordinarily"  from  the  definition  may  sometimes  be  misleading. 
Palmer  v.  Schultz,  455 

Contributory  negligence:  Evidence:  Xonsuit. 

2.  Unless  there  is  enough  in  the  testimony  to  enable  a  court  to  say, 

as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  a  nonsuit  should  not  be  granted  on  that  ground. 
Orimm  v.  Milwaukee  E,  R.  d  L,  Co.  44 
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8.  Contributory  negligence  is  a  defense  that  must  ordinarily  be 

shown  by  affirmative  evidence  or  by  logical  inference  from  such 

evidence,  and  is  not  established  by  a  mere  absence  of  proof. 

^  .     ibid. 

Fires  negligently  set:  Evidence:  Special  verdict. 

4.  In  an  action  for  damages  on  account  of  a  fire  alleged  to  have 

been  negligently  started  by  defendant  on  his  own  land  and 
negligently  allowed  to  escape  onto  plaintlfTs  adjoining  land, 
the  evidence  is  held  to  sustain  a  verdict  finding  that  the  fire 
was  not  caused  by  defendant's  negligence.    Bratz  v.  Stark,    699 

5.  A  special  verdict  In  such  case  finding  that  the  fire  which  started 

on  defendant's  lands  and  burned  over  the  lands  of  the  plaintiff 
was  not  caused  by  negligence  of  the  defendant,  is  held  to  have 
covered  the  question  whether  that  fire  started  by  reason  of  any^ 
negligence  of  defendant  in  starting  or  guarding  certain  brush 
pile  fires  from  which  it  was  claimed  the  fire  In  question  origi- 
nated; and.  the  evidence  being  undisputed  and  conclusive  that 
after  that  fire  was  discovered  no  efforts  would  have  availed  to- 
prevent  its  spread  to  plaintifTs  land,  it  was  not  necessary  ta 
submit  that  question  to  the  jury.  Ibid, 

Neqotiabls  Instbluents.    See  Bills  and  Notes. 

NEW  TRIAL. 
See  Appeal,  1.    Contkacts,  13,  14.    Criminal  Law,  20.    Sales,  4. 

A  motion  for  a  new  trial,  not  specifying  as  a  ground  therefor  that 
the  damages  are  excessive,  does  not  raise  that  question.  Duffy 
V.  Radke,  3a 

Nonresidents.    See  Setoff  and  Counterclaim,  2-6 

Nonsuit.    See  Neoliqence,  2. 

Notice. 

Of  want  of  consideration.    See  Bills  and  Notes,  8,  4. 

Of  sale  on  execution.    See  Execution,  3. 

Of  personal  injury.    See  Limitation  of  Actions. 

To  quit     See  Mines  and  Mining,  6. 

Of  falsity  of  representations.    See  Sales,  5,  6. 

Of  election  to  rescind.    See  Sales,  6,  7. 
Obligation  of  Contract:  Impairing.    See  Constitutional  Law,  2,  8. 
Obstructions.    See  Higiiwayh,  3-10. 

OFFICERS. 

Term  of  ofice:  Change  in  salary  during  term:  Persons  filling  va- 
cancies. 

"L  Generally  speaking,  a  constitutional  prohibition  as  to  Increase^ 
or  decrease  of  the  salary  incident  of  an  office  during  a  term 
thereof,  whether  in  the  form  of  a  prohibition  of  such  a  change 
during  the  term  for  which  an  officer  is  elected  or  during  an 
officer's  term  of  office,  refers  to  the  full  term,  fixed  by  the 
fundamental  or  other  law.  State  ex  rel,  Bashford  v.  Frear,  536 

2.  In  the  situation  last  mentioned,  generally  speaking,  a  person 
appointed  to  a  vacancy  or  elected  thereto,  does  not  have  a  term 
of  office,  in  the  constitutional  sense,  but  takes  a  part  of  the 
unit,  to  wit,  of  the  full  term.    He  merely  steps  into  the  place 
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and  term  of  his  predecessor  and  becomes  subject  to  the  Inci- 
dent of  that  term,  the  salary.  Ibid- 
Z.  The  language  "his  term  of  office"  In  the  constitutional  provision 
creating  legislative  disability  to  change  the  compensation  of 
public  officers  under  some  circumstances,  is  ambiguous.       Ihid, 

4,  Timlin,  J.,  concurring,  is  of  the  opinion  that  sec.  26,  art  IV. 
Const,  relates  to  the  oJSficer,  not  to  the  otfice,  and  to  his  term, 
not  to  the  term;  and  that  the  true  Interpretation  of  the  section 
Is  that  he  who  comes  Into  an  office  lawfully  by  election  or  ap- 
pointment to  fill  a  vacancy  caused  by  the  death,  disability,  res- 
igrnation.  or  removal  of  a  different  prior  Incumbent  Is  not  under 
the  restrictions  as  to  Increase  or  diminution  of  salary  which 
bound  the  prior  Incumbent  but  takes  under  the  law  In  force 
at  the  time  of  his  appointment  or  election  to  fill  the  vacancy. 

n>id. 

Resignation:  When  vacates  office.    See  Corpohations,  16. 

Liahility  for  moneys  had  and  received:  Dereliction  of  duty.  See 
Towns,  2. 

Compelling  performance  of  duty:  Building  inspectors.  See  Man- 
damus. 

Secretary  of  state  and  state  treasurer:  Restraining  payment  of 
moneys.    See  (joukts. 

Attorney  general:  Refusal  to  bring  action.    See  Coubts. 

District  attorney.    See  Criminal  Law,  3,  7-10. 

Sheriffs,  etc.:  Return  of  service:  Proof  of  falsity.    See  Process. 

Town  officers:  Authority  to  bring  action.    See  Towns,  3. 

Officers  of  corporations.  See  Corporations,  6-16.  Criminal  Law,  1, 
Witnesses,  1. 

Opinion  Evidence.    See  Evidence,  13.  • 

Opinions:  Inaccuracy.    See  Appeal,  10. 

Ordinances:  Judicial  notice:  Pleading.  See  Evidence,  1.  Manda- 
mus, 1,  2. 

Parol  Evidence  affecting  writings.    See  Evidence,  12. 

Parties. 

Who  may  bring  action.    See  Corporations,  9-15.    Courts 

Necessary  defendants.    See  Corporations,  10. 

Infant  parties:  Guardians  ad  litem.  See  Executors,  1-3.  Guard- 
ians AD  Litem. 

Death  of  party.    See  Abatement  and  Revival.    Judgment,  1,  6,  6. 
Payment.    See  Mortgages,  1,  3.    Principal  and  Surety. 
Pensions.    See  Policemen's  Pension  Fund. 

Pebtobmance  of  contract.  See  Contbagts,  8.  Insurance,  6.  Vendor 
AND  Purchaser,  4-6. 

Perjury  as  ground  for  restraining  enforcement  of  Judgment.  See 
Judgment,  10-13. 

PERPETUITIES 

See  Wills,  8. 

Even  a  trust  is  void  as  creating  an  unlawful  perpetuity  if  the 
trust  term  exceeds  the  period  permitted  by  statute,  where  there 
is  no  power  of  sale  and  the  statute — lllie  sees.  2089,  2091,  Stats. 
(1898) — forbids  alienation  by  the  trustee  and  the  beneficiary 
during  the  continuance  of  the  trust    Will  of  Adelman,         120 
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PHYSICIANS  AND  SURGEONS. 

1.  Ch.  422,  Laws  of  1905,  giving  to  the  circuit  courts  jurisdiction 
to  annul  any  certificate  of  registration  procured  from  the  Wis- 
consin State  Board  of  Medical  Examiners  by  fraud  or  perjury 
or  issued  through  error  of  tlie  board,  does  not  contemplate  a 
trial  de  novo  of  the  questions  presented  to  the  board.  The  term 
"error"  is  used  therein  in  the  sense  in  which  it  is  ordinarily 
understood  as  applied  to  trials  In  courts  before  juries, — that  is, 
aside  from  jurisdictional  errors  such  as  would  render  the  de- 
cision yoid,  it  is  confined  to  such  absence  of  evidence  in  sup- 
port of  the  board's  decision  that  in  no  reasonable  view  thereof 
could  its  decision  be  justified,  or  prejiidicial  refusals  to  admit 
or  exclude  evidence,  or  other  prejudicial  misapprehensions  of 
law.    Btate  v,  Schmidt,  53 

t.  The  term  "physician,"  as  used  in  ch.  87,  Laws  of  1899,  providing 
for  registration  of  reputable  resident  physicians  who  were  on 
July  1,  1S97,  in  the  actual  practice  of  medicine  in  this  state^ 
includes  any  person,  of  whatever  school  or  of  no  known  school, 
engaged  in  good  faith  in  treating  human  Ills  by  any  remedy 
or  remedies,  however  simple,  so  as  to  be  known  among  the 
people  as  a  physician, — especially  in  view  of  ch.  264.  Laws  of 
1897  (referred  to  in  the  act  of  1899),  wherein  the  term  is  ex- 
pressly defined  as  Including  every  person  "who  shall,  for  a  fee, 
'  prescribe  drugs  or  other  medical  or  surgical  treatment  for  the 
cure  or  relief  of  any  wound,  fracture,  bodily  injury,  infirmity 
or  disease."  Itid, 

3.  The  term  "reputable,**  as  used  in  said  ch.  87,  Laws  of  1899,  means 

reputable  in  the  common  lexical  sense,  and  does  not  necessarily 
Imply  graduation  from  a  reputable  medical  college  or  member- 
ship in  an  incorporated  medical  society.  Ihid, 

4.  In  this  case  a  certificate  of  registration  issued,  under  ch.  87, 

Laws  of  1899,  upon  competent  proof,  to  one  who  stated  In  his 
application  that  he  belonged  to  the  "physlo-medlcal  and  hydro- 
pathic" school,  is  held  not  to  have  been  issued  through  error 
of  the  Board  of  Medical  Examiners.  .    ihid, 

PLEADING. 
Complaint,  petition,  etc.:  Construction  and  sufficiency.     See  Cow- 

TBACTS,    11-13.       COBPORATIONS,    11-15.       DiSCOVBBT,    4,    7.       EVI- 

DENOB,  1.    Fbaud,  8.    Mandamus,  1-3.    Pleadino,  2. 
Same:  Supplemental  complaint.    See  Ck>NTRAOTS,  14. 

1.  Under  some  circumstances  a  court  will,  of  its  own  motion,  direct 

a  supplemental  complaint. to  be  filed  If  the  justice  of  Uie  case 
requires  it    Moehlenpah  v,  Mayheto,  561 

Answer,  return  to  writ,  etc.     See  CJorporations,  19,  20.     Manda- 
mus, 4.    Mines,  6.    Pleading,  3,  4.  ■  .-       . 

Counterclaim.    Se^  Setoff  and  Counterclaim. 
Demurrer:  Relation  l>ack  to  prior  pleading.    See  Drains,  4«    Man- 
damus, 3. 
Pleading  municipal  ordinances.    See  Evidencb,  1.    Mandamus,  1,  2. 
Amendment  of  pleading. 

2.  In  an  action  to  set  aside  a  trust  deed  on  the  ground  of  mental 

Incompetency  of  the  grantor,  there  was  no  error  in  allowing 
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the  complaint  to  be  amended  at  the  trial  so  as  to  allege  that 
the  deed  was  never  delivered.    Dexter  v.  Witte,  74 

8.  In  the  allowance  of  amendments  to  pleadings,  especially  to  an- 
swers, a  liberal  policy  should  be  pursued  In  furtherance  of  jus- 
tice; and  ordinarily,  where  material  matter  is  omitted  from 
an  answer  by  mistake  or  inadvertence,  an  amendment  should 
be  allowed.    Palmer  v.  Schultz,  455 

4.  In  an  action  for  death  of  one  alleged  to  have  been  killed  by  fall- 
ing, in  the  nighttime,  into  an  opening  where  the  sidewalk  on 
a  viaduct  had  been  torn  up  by  defendant,  the  allegations  as 
to  the  time  and  manner  in  which  decedent  met  his  death  were 
not  denied  in  the  answer.  Held,  not  an  abuse  of  discretion,  at 
the  trial  more  than  three  years  later,  to  refuse  leave  to  amend 
the  answer  so  as  to  put  those  matters  in  issue,  it  appearing  that 
by  reason  of  the  delay,  for  which  plaintiff  was  not  responsible, 
it  had  become  impossible  for  her  to  procure  any  witness  to 
prove  the  facts  so  alleged  and  admitted.  Ibid. 

Variance,    See  CJontracts,  11,  13. 

Examination  to  enable  party  to  plead.    See  Discoveby. 

Pleading  in  criminal  actions.    See  Indictment  and  Infobhatiozt. 

Pledges.    See  Bn.LS  and  Notes,  5.    Corporations,  8-8. 

Police  Power.    See  Drains,  1.    Railroads,  1-9.  | 

POLICEMEN'S  PENSION  FUND, 
See  Certiorari,  1. 

Within  the  meaning  of  sec.  8,  ch.  397,  Laws  of  1903— providing  for 
retirement  of  a  policeman  who  should  be  injured  while  in  active 
service  and  thereby  disabled, — ^and  of  sec.  9 — providing  for  a 
pension  for  the  family  of  one  who  should  "die  as  the  result  of 
an  injury  received  while  in  the  line  of  his  duty,  as  described 
in  the  preceding  section," — the  contracting  of  a  disease  (in  this 
case,  pneumonia)  is  being  "injured"  and  is  the  receiving  of  an 
"injury."  So  held,  notwithstanding  the  law  of  1903  in  effect 
amended,  so  that  it  should  read  as  above,  an  earlier  law  (ch.  265, 
Laws  of  1899)  which  provided  in  sec.  9  thereof  for  a  pension 
when  death  resulted  from  "an  injury  received  while  in  the  line 
of  his  duty  or  any  disease  contracted  by  reason  of  his  occupa- 
tion."   State  ex  rel.  McManus  v.  Trustees,  133 

Possession.  ^ 
Of  land.    See  Ejectment. 
Of  note  and  mortgage.    See  Mortgages,  1,  2,^ 

Preoatort  provisions.    See  Wills,  4. 

Prescription.    See  Highways,  7,  9, 10. 

Presumptions.  See  Appeal,  4.  Corporations,  12,  14,  15.  Evi- 
dence, 2-9.  Highways,  9.  Mines,  5.  Sales,  1.  Street  Rail- 
ways, 3.    Trial,  10. 

Primary  Election  Law.    See  Elections. 

Principal  and  Aoent.  See  Bills  and  Notes,  4.  Cioabettbs.  C<»- 
porations,  19-21. 


Digitized  by  VjOOQIC 


Wis.]  index.  719 

PRINCIPAL  AND  SURETY. 
See  CoRPORATioxs,  21. 

1.  Whenever  a  creditor  has  a  right  and  opportunity  to  apply  prop- 

erty of  the  principal  debtor  to  the  satisfaction  or  security  of 
the  debt,  he  owes  to  the  surety  a  duty  to  do  so,  and  release  or 
waiver  of  that  right  to  the  prejudice  of  the  surety  and  without 
his  consent  will  discharge  the  latter,  at  least  pro  tanto.  Pauly 
Jail  B,  rf  M,  Co,  V.  Collins,  494 

2.  A  contractor,  having  the  right  under  his  agreement  with  a  sub- 

contractor to  discharge  the  debts  of  the  latter  for  material  or 
labor  out  of  each  instalment  when  it  became  due  to  the  sub- 
contractor, or  to  withhold  payment  until  receipts  were  pro- 
duced, released  that  security  and  paid  the  subcontractor  with- 
out requiring  payment  for  the  materials  or  labor  which  had 
been  furnished  to  him.  Held,  that  a  surety  upon  the  subcon- 
tractor's bond  was  thereby  discharged  from  liability  to  the  prin- 
cipal contractor  for  sums  thereafter  paid  by  him  in  discharge 
of  claims  for  such  material  and  labor.  Ibid. 

Primed  Case  on  appeal.    See  Costs,  3. 

PROCESS. 

There  Is  no  fixed  rule  as  to  the  quantum  of  proof  required  to  es- 
tablish falsity  of  an  officer's  return.  Evidence  reasonably,  clearly 
satisfying  the  trier  or  triers  that  the  return  is  false  is  suffi- 
cient   Raulf  V.  Chicago  Fire  Brick  Co.  126 

Promissory  Notes.    See  Bills  and  Notes. 

Public  Health.    See  Cigarettes. 

Public  Policy.    See  Contracts,  1.    Railroads,  4.    Telegraphs. 

RAILROADS. 

Regulation:  LiaMlity  for  injuries  to  employees:  VMdity  and  con- 
struction  of  statute, 

1.  The  business  of  operating  a  railroad  differs  from  others  in  its 

nature,  in  its  relation  to  the  public,  and  in  its  peculiar  dangers 
to  employees  and  to  the  public,  so  as  to  justify  special  regula- 
tion, and  to  that  end  the  separation  of  railroad  companies  into 
a  class  for  purposes  of  legislation  having  for  its  object  the  pro- 
tection of  their  employees  and  the  safety  of  the  public.  Kiley 
V.  0.,  M,  d  Bt,  P.  R,  Co,  215 

2.  Ch.  254,  Laws  of  1907,— amending  sec.  1816,  Stats.  (1898),  and 

imposing  upon  every  railroad  company  liability  for  all  injuries 
sustained  by  any  employee  thereof  (except  employees  working 
in  shops  and  offices)  while  engaged  in  the  line  of  his  duty  as 
such,  caused  in  whole  or  in  greater  part  by  negligence  of  any 
other  employee  of  such  company, — is  designed  to  enforce  greater 
care  on  the  part  of  the  companies  in  the  selection  of  employees 
and  thereby  to  secure  not  only  protection  for  the  employees  but 
the  safety  of  the  public,  and  is  not  invalid  under  the  constitu- 
tional guaranties  as  to  due  process  of  law  and  equal  protection 
of  the  laws.  Ibid. 

:3.  It  is  not  essential  to  the  validity  of  such  legislation  that  its  opera- 
tion should  be  confined  to  employees  actually  engaged  in  oper- 
ating trains  or. incurring  risks  peculiar  to  the  railroad  busJ' 
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nesB, — ^the  special  regulation  having  reference  to  railroad  com- 
panies as  a  class,  and  not  necessarily  to  any  particular  class 
of  employees.  Ibid. 

4.  Office  and  shop  employees  of  railroad  companies  are  sufficiently 
distinct  in  their  employment  and  relation  to  the  conduct  of  the 
business  to  justify  the  legislature,  within  the  field  of  its  dis- 
cretion and  with  regard  to  public  policy,  in  exempting  them 
from  the  operation  of  the  law.  Ihid. 

6.  Subd.  5  of  said  sec.  1S16,  Stats.,  as  amended  by  ch.  254,  Laws  of 
1907  (providing  that  "in  all  cases  under  this  act  the  question 
of  negligence  and  contributory  negligence  shall  be  for  the 
jury"),  is  merely  declaratory  of  the  law  as  it  existed,  namely, 
that  when  the  court  has  found  that  there  is  legal  evidence 
tending  to  show  negligence  or  contributory  negligence  it  is  for 
the  jury  to  determine  from  the  evidence  adduced  whether  neg- 
ligence or  contributory  negligence  in  fact  existed.  It  does  not, 
therefore,  deprive  the  courts  of  any  judicial  power  vested  in 
them  by  the  constitution  (art  VII,  sec.  2).  Ibid, 

6.  Even  if  said  subd.  5  were  construed  as  conferring  judicial  power 

upon  juries  its  invalidity  would  not  render  the  other  portions 
of  the  act  Invalid,  it  being  a  separate  and  distinct  provision, 
not  the  compensation  for  or  inducement  to  the  enactment  of 
such  other  portions.  Ibid. 

7.  Subd.  3,  4,  of  said  sec.  1816  (providing,  In  effect,  that  contribu- 

tory negligence  of  the  injured  employee  shall  be  no  bar  to  a 
recovery  if  the  negligence  of  the  company  or  other  employee 
contributed  in  a  greater  degree  to  the  Injury)  are  within  the 
legislative  power  of  police  regulation,  and  cannot  be  held  so 
arbitrary  and  unreasonable  as  to  be  Invalid  under  the  constl- 
ttrtional  guaranties  of  equal  protection  and  due  process  of  law. 

Ibid. 

8.  Subd.  6  of  said  sec.  1816  (providing  that  no  contract,  rule,  or  reg- 

ulation shall  exempt  a  railroad  company  from  the  full  liability 
imposed  by  the  act)  is  a  proper  provision,  within  the  discre- 
tion of  the  legislature,  to  secure  to  employees  the  benefits  of 
the  rights  created,  and  does  not  unduly  Infringe  the  company's 
right  to  liberty  of  contract.  Ibid. 

9.  Subd.  8  of  said  sec.  1816  (which  seeks  to  extend  the  rights  and 

liabilities  created  by  the  act  to  cases  where  the  injuries  were 
received  In  another  state  if  the  contract  of  employment  was 
made  in  this  state)  deals  with  a  subject  independent  of  and 
severable  from  the  other  parts  of  the  act,  and  if  invalid  does 
not  render  the  whole  law  invalid.  [Whether  said  subd.  8  Is  In- 
valid or  not  Is  not  determined.]  Ibid. 

Condemnation  of  land. 

10.  Where  land  has  been  condemned  for  the  use  of  a  railroad  and 

the  right  to  the  exclusive  use  thereof  has  vested  In  the  rail- 
road company  under  the  award,  it  cannot  be  surrendered  in 
whole  or  in  part,  upon  an  appeal  from  the  award,  without  the 
consent  of  the  landowner.    Jeffery  v.  O.  d  M,  E.  R.  Co.  1 

11.  Nor  can  the  defendant  railroad  company,  upon  such  appeal,  elect 

to  take  a  lesser  estate  or  different  interest  than  that  condemned 
or,  for  the  purpose  of  mitigating  damages  or  In  lieu  of  damages 
or  value,  tender  back  rights,  easements,  uses,  or  conveniences 
other  than  the  "suitable  and  convenient  farm  crossings"  pro- 
vided for  in  sec.  1810,  Stats.  (1898).  Ibid. 
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12.  Such  crossings  as  the  railroad  company  may  so  tender  and  be 

allowed  to  construct  and  maintain  In  mitigation  of  damages 
must  be  constructed  and  maintained  upon  the  lands  taken,  or 
upon  such  lands  and  other  lands  of  the  company,  without  in- 
terference with  other  land  or  property  of  the  plaintiff.       Ibid, 

13.  The  fact  that  other  lands  in  the  Immediate  vicinity  could  be  pur- 

chased from  a  third  person  at  a  reasonable  price,  to  which  the 
plaintiff  might  shift  his  business,  cannot  be  shown  in  such  a 
case  to  reduce  the  damages  to  which  plaintiff  is  entitled.       IMd, 

14.  An  offer  to  show  that  the  defendant  company  held  an  option  for 

the  purchase,  at  a  certain  price,  of  adjoining  land  upon  which 
plaintiff  might  extend  his  business,  and  that  defendant  was 
ready  to  assign  this  option  to  plaintiff,  could  have  no  relevancy 
except  as  tending  to  prove  the  value  of  land  in  that  vicinity; 
and  without  sworn  testimony  as  to  the  truth  of  the  statements 
in  the  option  it  was  not  comi>etent  evidence  of  such  value.  Ibid. 

15.  On  appeal  from  the  award  in  proceedings  to  condemn  land  for 

a  railroad  the  questions  submitted  to  the  jury  were:  (1)  What 
was  the  fair  market  value  at  the  date  of  the  award  of  the  strip 
of  land  condemned,  "considering  said  strip  as  a  part  of  plaint- 
iff's entire  tract  and  premises  as  used  in  his  business?"  and 
(2)  In  what  amount  was  the  fair  market  value  of  the  remainder 
of  plaintiff's  premises  depreciated  at  said  date  by  the  taking  of 
the  strip  condemned?  Held,  that  in  answering  the  first  ques- 
tion the  jury  necessarily  included  some  portion  at  least  of  the 
damage  to  the  remainder  of  the  premises,  and  thus  there  was 
Inevitably  a  duplication  of  the  damages  in  that  respect  Mab- 
SHALL,  J.,  is  of  the  opinion  that  the  questions  submitted  to  the 
jury  were  strictly  proper,  especially  in  connection  with  the 
charge  of  the  court,  carefully  warning  the  jury  against  duplica- 
tion of  damages;  but  is  of  the  opinion,  nevertheless,  that  the 
damages  found  are  so  excessive  as  to  show  that  the  jury  did  not 
heed  such  warning  or  disregard  the  evidence.  Ibid. 

16.  The  admission  of  evidence  as  to  the  value  of  the  land  taken  "con- 

sidered as  an  integral  part  of  the  entire  plant  and  property," 
and  "as  a  part  of  the  entire  plant  and  manufacturing  site  be- 
longing to  the  plaintiff,  including  the  machinery  and  fixtures, 
considering  the  plant  as  an  entirety,"  was  erroneous  because, 
in  connection  with  the  questions  so  submitted  to  the  jury,  it 
necessarily  led  to  duplication  of  damages.  Ibid. 

17.  The  finding  of  the  jury  as  to  the  value  of  the  strip  taken,  viewed 

in  the  light  of  the  evidence,  is  held  to  show  that  they  included 
therein  a  portion  of  the  damage  to  the  remainder  of  the  prem- 
ises and  that  there  was  thus  a  duplication  of  damages.        Ibid. 

18.  The  fact  that  a  strip  across  plaintiff's  land,  partly  included  in 

the  strip  condemned,  was  subject  to  an  easement  entitling  cer- 
tainj^ther  persons  to  use  it  in  common  with  plaintiff  for  the 
pas^ge  of  cars,  should  have  been  submitted  to  the  jury  upon 
the  question  of  damages;  and  although  the  requested  instruc- 
tion was  not  technically  correct,  yet,  the  court's  attention  hav- 
ing been  called  to  it,  ii  was  error  to  omit  all  instruction  on  the 
subject.  Ibid. 

Contract  for  advertising:  Payment  in  transportation. 

19.  A  contract  by  which  the  publisher  of  a  newspaper  agreed  to  pub- 

lish, during  the  year  1906,  the  advertising  matter  furnished  by  a 
railway  company,  "to  be  charged  at  regular  rates  to  the  amount 

Vol.  138  -  46 
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of  $400/'  "in  full  oonsideration  of  which  the  company  agreed 
"to  issae  in  payment  $400  worth  of  transportation,"  is  con- 
Btmed— 4n  view  of  ch.  3«2,  Laws  of  1905,— as  entitling  the  pub- 
lisher to  charge  the  full  value  of  advertising  in  excess  of  what 
was  paid  for  in  transportation,  although  late  in  the  year,  stating 
that  much  more  advertising  had  been  given  than  the  contract 
called  for,  the  publisher  asked  the  company  as  a  favor  for  $50 
worth  of  additional  transportation  and  a  supplemental  contract 
was  made  accordingly.    Hicks  P.  Co,  v.  Wis.  Cent,  R.  Co.      584 

20.  Whether  advertising  could  be  received  in  payment  for  transpor- 

tation under  ch.  362,  Laws  of  1905,  not  determined.  Ihid, 

Carriers:  Injury  to  passenger  riding  in  freight  oar, 

21.  In  an  action  for  injuries  to  a  passenger  riding  in  a  freight  car 

with  his  live  stock  it  is  held  that  although  there  was  no  express 
contract,  no  actual  necessity,  and  no  custom  shown  entitling 
plaintiff  to  ride  in  the  car  with  the  stock,  yet  the  Jury  might 
well  infer  from  the  evidence  that  the  contract  was  in  harmony 
with  the  conduct  of  the  parties  thereunder,  and  might  find 
that  plaintiff  was  justified  in  supposing  that  he  was  rightly  in 
the  car  and  hence  was  not  guilty  of  contributory  negligence  in 
being  there.    Leasum  v.  O.  B.  d  W.  JB.  Co.  593 

Injury  to  traveler  at  highway  crossing:  Contributory  negUgence. 

22.  Where  from  the  time  when  a  traveler  on  the  highway  could  first. 

by  looking  and  listening,  have  known  that  a  train  was  approach- 
ing a  crossing  in  front  of  him  (sixty-eight  feet  distant,  in  this 
case)  his  horses  were  so  frightened  by  the  train  that  they  were 
beyond  his  control  and  he  was  unable  to  stop  them  or  prevent 
their  continuing  in  their  course  and  colliding  with  the  train,  he 
was  excused  from  performance  of  the  usual  duty  to  look  and 
listen  and  to  stop  if  necessary  before  attempting  to  cross  the 
track.    Sarles  v.  C,  If.  d  8t.  P.  R.  Co.  498 

23.  To  establish  that  the  teaan  was  beyond  the  driver's  control  in 

such  a  case  it  is  enough  to  show  that  he  was  unable,  by  the  use 
of  all  reasonable  effoits,  to  control  and  prevent  them,  under  the 
impulse  of  their  fright  induced  by  the  noise  and  speed  of  the 
train,  from  proceeding  onto  the  track.  Ibid. 

Injury  to  employee:  NegUgence  of  fellow-servant:  "Risk  or  hazard 
peculiar  to  operation  of  railroads,'* 

24.  While  a  section  gang,  including  plaintiff,  was  engaged  in  unload- 

ing, from  a  handcar  standing  on  a  main  track,  old  rails  which 
they  had  removed  from  the  roadbed  some  distance  away  and 
had  transported  on  the  car  to  the  place  of  unlcading,  plaintilt 
was  injured  by  a  rail  which  was  suddenly  dropped  or  thrown 
to  the  ground  by  his  fellow-servants.  Held,  that  the  injury  was 
one  arising  "from  a  risk  or  hazard  peculiar  to  the  operation  of 
railroads,"  within  the  meaning  of  sec.  1816,  Stats.  (1898),  as 
amended  by  ch.  448.  Laws  of  1903,  making  a  railroa||oompany 
liable  for  such  injuries  even  though  caused  by  ne^gence  of 
fellow-servants.    Meo  v.  C.  d  N.  W.  R.  Co.  340 

RAPE. 

See  Criminal  Law,  18.    iKDicrincNT  aitd  Infobication,  3. 

1.  Where  the  defense  against  a  charge  of  rape  is  that  there  was 
fornication  only,  the  courts  hold  to  a  strict  rule  of  proof  as  to 
the  essentials  of  the  greater  offense.    Vogel  v.  State,  315 
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2.  A  conviction  for  rape  may  be  had  upon  the  uncorroborated  testi- 

mony of  the  female  assaulted.  Ibid. 

3.  The  evidence  in  this  case  is  held  to  warrant  the  conviction  of 

rape.  Ibid. 

4.  On  the  trial  of  several  persons  Jointly  charged  with  rape  the  jury 

were  instructed  that  to  hold  any  two  or  more  of  the  defend- 
ants guilty  of  that  offense  the  evidence  must  establish  that 
**3om€  one  of  them"  performed  an  act  of  intercourse  under  such 
circumstances  that  it  constituted  rape  and  that  such  others  as 
are  held  guilty  "assisted  him  by  the  exercise  of  force,  or  threats, 
or  otherwiae,  in  committing  such  particular  act,  or  procured 
him  to  commit  such  act."  Held,  that  the  use  of  the  word  "other- 
wise" was  not  improper,  since  a  defendant  might  be  guilty  of 
aiding  and  abetting  without  using  force  or  making  a  threat. 

Ibid. 

6.  Nor  did  ttie  use  ot  the  word  •'procured"  render  the  instruction 
erroneous,  it  being  evidently  used  and  understood  as  synony- 
mous with  "aided"  or  "abetted,"  and  there  being  no  testimony 
to  which  this  part  of  the  instruction  could  apply  if  it  were  in- 
tended to  cover  absentees  who  counseled  the  commission  of  the 
offense.  .  Ibid. 

6.  Three  series  of  acts  of  intercourse  at  two  different  places  during 

a  period  of  two  hours — there  being  testimony  tending  to  show 
that  not  all  of  the  defendants  were  present  wiien  any  one  act 
of  intercourse  took  place — are  held  not  to  constitute  a  single 
offense  but  several  distinct  offenses.  Ibid. 

7.  By  the  instruction  above  quoted  (In  paragraph  4)  the  Jury  were 

clearly  told  that  they  must  acquit  unless  they  were  all  agreed 
upon  some  particular  act  constituting  the  offense  and  also 
agreed  as  to  the  particular  defendant  who  actually  performed 
that  act  and  as  to  those  who  assisted  him  therein.  Ibid. 

8.  The  right  of  the  defendants  in  this  case  to  have  the  state  elect 

upon  what  particular  act  it  relied  to  secure  a  conviction  was 
waived  by  failure  to  request  that  such  election  be  made  and 
by  a  request  for  instruction  showing  that  they  consented  to  the 
submission  of  the  case  to  the  Jury  in  the  way  it  was  submitted. 

Ibid. 

9.  A  charge  to  the  Jury  that,  in  order  to  render  a  person  guilty  as 

an  aider  and  abettor,  "he  must  himself  in  some  way  aid  or  assist 
the  other  in  overpowering  the  female,  <»*  in  effecting  a  particm- 
lar  act  of  intercourse  under  circumstances  such  as  to  make  such 
act  rape,"  was  not — especially  in  view  of  the  evidence  in  the 
case — misleading  or  prejudicial  as  failing  to  inform  the  Jury 
that  the  person  aiding  or  abetting  must  be  present  at  the  com- 
mission of  the  offense.  Ibid. 

10.  Statements  made  by  the  prosecutrix,  a  short  time  after  the  com- 
mission of  the  offense,  to  those  who  had  rescued  her  from  de- 
fendants and  were  taking  her  to  a  neighboring  house.  In  reply 
to  their  questions  as  to  what  defendants  had  done  to  her  and 
why  she  did  not  yell,  are  held  to  have  been  admissible  as  part 
of  the  ret  ge9t(B,  Ibid. 

VL  One  who  was  present  and  aided  and  abetted  another  to  commit 
rape  may  himself  be  convicted  of  rape  although  he  did  not 
have  carnal  knowledge  of  the  woman.  Ibid. 

U.  Same  point    Btate  v.  Brooks^  560 
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Real  Pbopebtt.  See  Appeal,  6.  Contracts,  10.  Deeds.  Dbahts. 
Ejectment.  Execution.  Highways,  4,  7-10.  Mines.  Mort- 
gages. Negligence,  4,  6.  Perpetuities.  Pleading,  2.  Rail- 
ROAiiS,  10-18.  Towns,  1,  2.  Vbndor  and  Purchaser,  Waters. 
Wills. 

Reasonable  Time.    See  Vendor  and  Purchaser,  6. 

Recording  Acts.    See  Mortgages. 

Redirect  Examination.    See  Witnesses,  8. 

Reference.    See  Motions. 

Registration  of  physicians.    See  Physicians  and  Sub<»ons. 

Rehearing.    See  Appeal,  10. 

Release  of  surety.    See  Principal  and  Sxtrety. 

Remainders:  Sale  of.    See  Contracts,  10.    Judgment,  8. 

Remedies.  Vested  rights.    See  Constitutional  Law,  2-4. 

Rents  and  Profits.    See  Wills,  8. 

Reputation.    See  Evidence,  10.    Witnesses,  6. 

RssassiON  of  contract.  See  Contracts,  9-14.  Discovery,  7.  Judo- 
UEUT,  8.    Sales,  3-7. 

Res  Gesta.    See  Rape,  10. 

Res  Ipsa  Loquitur.    See  Street  Railways,  8. 

Resisting  Arreht.    See  Criminal  Law,  6,  6. 

Res  Judicata.    See  Judgment,  4-9. 

Return. 
Of  serrice:  Proof  of  falsity.    See  Proobss. 
To  writ    See  Mandamus,  4. 

Revival  of  action.    See  Aratemsnt  and  Revival,  2,  8. 

Roads  and  Streets.    See  Highways.    Limitations  of  AcnoNS. 

Rules  of  Court. 

Supreme  Court  Rule  6  (Printed  case)  491,  498,  654,  669. 
"   44  (Costs  for  printing  case)  493,  659. 

Circuit  Court  Rule  IX  (Guardians  ad  litem)  194. 

Salaries  of  public  officers:  Change  during  term  of  office.  See  Judgxs. 
Officers. 

SALES. 

Validity  of  contract.    See  Contracts,  8. 

When  constitute  interstate  commerce.    See  Corporations,  21. 

Construction  of  contract:  Delivery:  Passing  of  title, 

1.  In  case  of  an  executory  contract  for  the  sale  and  delivery  of 

chattels  f.  o.  b.  cars  at  a  particular  point,  if  nothing  appears 
to  the  contrary  the  intention  of  the  parties  is  presimied  to  be 
that  the  title  shall  pass  upon  such  delivery.  State  ex  rek  Pitts- 
burgh C,  Co,  V,  Patterson,  475 

2.  Under  a  contract  for  the  sale  of  coal  to  a  railway  company,  pro- 

viding that  it  should  be  delivered  from  the  docks  free  on  board 
cars  on  the  vendee's  tracks  and  be  paid  for  according  to  weights 
there  determined,  and  that  at  all  times  until  so  delivered  it 
should  be  at  the  risk  of  the  vendor  subject  to  ordinary  handling, 
it  is  held  to  have  been  the  intention  of  the  parties  that  the 
title  should  pass  when  the  coal  was  delivered  on  the  cars  as 
stated;  and  the  words  "deliver"  and  "delivery"  In  certain  pro- 
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visions  of  the  contract  relating  to  the  accumnlatlon  of  the  requi- 
site stock  of  coal  upon  the  docks  before  the  close  of  navigation 
are  held  to  have  been  used  only  in  the  sense  of  delivery  for  the 
purpose  of  rendering  the  vendor  competent  to  make  the  final 
delivery  contemplated  by  the  contract  Il>id. 

Sales  induced  hy  fraud,  etc:  Affirmance  or  rescission  by  purchaser. 
See  CoNTBAcrs,  9,  10.    Fbaud. 

3.  Where  the  purchaser  of  corporate  stock,  after  discovery  of  a 

fraud  whereby  he  was  Induced  to  make  the  contract  of  purchase, 
elects  to  receive  the  benefits  of  the  contract  instead  of  to  re- 
scind it,  he  is  liable,  notwithstanding  the  fraud,  for  the  agreed 
purchase  price.    Rosenberg  v.  McKinney,  381 

4.  Defendant's  affirmance,  after  full  knowledge  of  all  the  facts,  of 

his  contract  to  purchase  certain  corporate  stock  is  held  in  this 
case  to  be  so  conclusively  established  by  his  own  evidence  that 
on  reversal  of  a  judgment  entered  upon  a  verdict  in  his  favor 
the  supreme  court  does  not  order  a  new  trial,  but  directs  judg- 
ment in  favor  of  the  plaintiff.  Ihid. 

5.  Purchasers  of  a  horse,  defending  on  the  ground  of  fraud  an  ac- 

tion on  a  note  given  for  the  price,  are  chargeable  with  knowl- 
edge, at  the  time  of  purchase,  of  such  facts  only  as  were  ob- 
vious to  them  in  view  of  their  capability  to  observe  and  the 
opportunities  accorded  them.    Swanke  v,  Herdeman,  654 

6.  Upon  the  evidence  in  such  an  action  it  is  held  that  the  questions 

whether  the  purchasers  of  a  stallion  represented  as  sound  and 
as  having  been  newly  imported  had  such  notice  of  physical  de- 
fects or  such  opportunity  for  observation  that  they  were  charge- 
able with  knowledge  thereof,  and  whether,  after  discovery  of 
the  unsoundness,  there  had  been  an  election  to  retain  the  stal- 
lion or  such  unreasonable  delay  in  notifying  the  vendor  of  an 
election  to  rescind  the  sale  as  would  estop  the  purchasers  from 
their  right  to  rescind,  should  have  been  submitted  to  the  jury. 

Ibid. 

7.  Technical  insufficiencies  in  a  tender  of  rescission  and  return  by 

purchasers  may  be  waived  by  a  categorical  and  absolute  refusal 
of  the  vendor  to  entertain  the  proposal  at  aU.  Ihid. 

Mutuca  mistake  of  fact:  Sale  of  remaiinder.    See  Ck>NTBA0T8,  9-14. 
Judgment,  8. 

Sale  prohibited  hy  Jaw:  Cigarette  paper.    See  Ciqabbttes. 
Sales  on  execution.    See  Executions,  2,  S. 

Sales   of  Land.     See   Account   Stated.     CJontbaotb,   10.     Eject- 
ment, 2.    ExEOxmoN.    Mortgages,  2,  8.    Towns,  1,  2.    Vendob 

AND  PURCHASEB.     WATERS.  ,( 

Satisfaction  of  mortgage.    See  Mobtoaoes,  2,  8. 
Secretary  of  State. 

Restraining  illegal  disbursement.    See  Courts. 

State  auditor.    See  States,  6. 
Secubitt  fob  C!o8T8.    See  Coenm,  2. 
Sebvicb  of  process:  Return:  Proof  of  falsity.    See  Pbocess. 

SETOFF  AND  COUNTERCLAIM. 

!•  A  court  of  equity  will  permit  an  equitable  setoff  when  justice  re- 
quires it,  even  in  a  case  not  coining  withia  the  statute  of  set- 
offs.  Piotrowski  v.  OgerivinsM,  \  896 
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2.  In  an  action  upon  promissory  notes,  of  which  the  plaintiff  -was 
not  a  bona  fid^  holder,  it  appeared  that  the  payee,  who  was  the 
real  party  in  interest,  was  a  nonresident,  was  insolvent,  and 
was  indebted  to  the  several  defendants,  residents  of  this  state, 
in  sums  exceeding  the  amount  of  the  notes  sued  on,  and  that 
if  they  could  not  set  off  such  debts  due  from  him  they  must  lose 
them  altogether.  Held,  that  the  court  properly  allowed  such 
debts  to  be  set  oft  as  equitable  counterclaims  in  the  action.  Ibid. 
[3.  Whether,  the  indebtedness  of  defendants  on  the  notes  being  joint, 
and  the  indebtedness  of  the  payee  being  to  them  severally,  the 
latter  would  constitute  legal  counterclaims,  is  not  determined.] 

Ibid, 

4.  Any  one  of  the  defendants  in  such  case  might  set  oft  his  entire 
claim  against  that  of  the  plainUfE  in  order  to  reduce  the  amount 
he  might  be  called  upon  to  pay  upon  an  execution.  Ibid. 

6.  The  offsetting  of  such  claims  would  bar  defendants  from  there- 
after maintaining  an  action  against  the  payee  of  the  notes  in 
suit  upon  the  claim  so  offset    '  Ibid. 

Sevebal  offenses  or  one.    See  Rape,  6. 

Sheriffs  and  Constables:  Return  of  service:  Proof  of  falsity.    See 
Process. 

Special  Verdict.    See  Trial*  6-10.  * 

STATES. 

Powers  of  JeffisJature:  InvestigaiionSj  etc,:  Incurring  ciopenMS, 
,  X.  The  legislature  has  a  broad  discretionary  power  to  investigate 
any  subject  as  to  which  It  desires  Information  In  aid  of  the 
proper  performance  of  its  legislative  function  or  of  any  other 
act  delegated  to  It  by  the  fundamental  law,  state  or  national; 
and  to  that  end  may  proceed  by  a  duly  authorized  committee 
of  one  or  both  houses,  and  may  incur  reasonably  necessary  ex- 
penses, payable  out  of  the  public  funda  State  ex  reh  Rosen- 
hein  v.  Frear,  nz 

2.  The  workings  of  the  primary  election  law  for  the  selection  of 

party  candidates  for  the  office  of  United  States  senator,  includr 
ing  the  conduct,  legitimate  or  illegitimate,  of  persons  voted  for 
or  voting  at  such  election,  as  bearing  on  the  policy  of  retaining 
or  amending  the  law  or  the  advisory  force  of  its  result  in  the 
given  case,  is  a  proper  subject  for  legislative  Inquiry,  whether 
the  law  is  valid  or  not.  Ibid. 

3.  A  legislative  inquiry  broad  enough  to  embrace  the  policy  of  pri> 

maiy  election  laws  in  general  cannot  be  regarded  as  a  mere 
attempt  to  administer  a  void  law,  even  though  the  particular 
statute  whose  workings  are  to  be  Investigated  may  be  void.  Ibid 

4.  A  resolution  providing  for  a  legislative  Investigation  in  aid  of 

ordinary  legislative  business  does  not  create  a  "debt"  within  the 
meaning  of  sec.  8,  art.  VIII,  Const,  relating  to  the  passage  of 
any  law  creating  a  state  debt.  Ibid 

5.  A  statute  providing  that  the  expense  accounts  of  a  legislative 

investigation  shall  be  audited  by  Uie  secretary  of  state  upon 
the  certificate  of  the  chairman  of  the  investigating  committee 
stating  the  facts,  does  not  confer  any  auditing  authority  upon 
such  chairman  or  violate  sec.  2,  art  VI,  Const,  making  the  sec- 
retary of  state  the  state  auditor.  ibid 
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6.  A  legislative  investigatios  instituted  for  the  purpose  of  securing 

information  for  legislative  guidance  is  within  the  domain  of 
public  purpose  and  general  interest,  as  distinguished  from  pri- 
vate purpose  and  from  a  mere  political  party  purpose  and  in- 
terest, even  though  it  may  have  political  aspects  and  be  domi- 
nated by  members  of  one  political  party.  Ihid. 

7.  A  legislative  investigating  committee  charged  with  the  duty  of 

gathering  and  reporting  information  for  legislative  guidance 
is  not  a  judicial  tribunal  within  the  meaning  of  sec  2,  art  VII, 
Const.  IMd. 

Same:  Regulation  of  railroads:  LiaUUty  to  employee9.  See  Rail- 
roads, 1-9. 

Statute  op  Limitations.    See  Limitation  of  Actions. 

STATUTES. 

Constitutionality,  See  Constitutional  Law,  1,  4-6.  Corpobations, 
2.  Drains,  1,  3.  Elections.  Railroads,  1-9.  States,  6. 
Witnesses,  5. 

Partial  invaHdity:  Effect,    See  Railroads,  6,  9. 

Construction.  See  Banks  and  Banking.  Cigarettes.  Corpora- 
tions, 17, 19,  21.  Discovery,  1,  5.  Drains,  1-3.  Ejectment,  2. 
Execution,  1,  2.  Guardians  ad  Litem.  1-6.  Highwatb,  6,  6,  15. 
Judges.  Jury,  1.  Limitation  op  Actions.  Mines,  1-4.  Offi- 
cers. Perpetuities.  Physicians  and  Surgeons.  Policemen's 
Pension  I^^nd.  Ratlkoads,  5,  11,  12,  20,  24.  States,  4,  5. 
Trial,  10.  Wills,  3.  Witnesses,  1,  2. 
!•  In  case  of  an  ambiguous  law  being  executed  by  administrative 
officers  as  having  a  particular  meaning  which  is  reasonable, 
such  practical  construction  is  entitled  to  more  or  less  weight, 
according  to  circumstances,  in  determining  the  intent  of  the 
lawmakers.    State  ex  rel,  Bashford  v,  Frear,  536 

2.  In  case  of  such  practical  construction  obtaining  uninterruptedly 
for  a  very  long  period,  particularly  so  long  as  fifty  years,  it  is 
entitled  to  controlling  weight  in  determining  the  intent  of  the 
lawmakers.  /^id. 

Amendment.    See  Policemen's  Pension  Fund. 

Statutes  of  other  states:  Presumption,  See  Corporations,  12.  Evi- 
dence, 8  9 

STATUTES  CITED,  BTa 

(See  page  xxviH,  following  Cases  Cited.)* 

Stipulation  as  to  costs,  etc.    See  Trusts  and  Trustees,  2. 
Stock  and  Stockholders.    See  Corporations,  3-15. 

STREET  RAILWAYS. 

Negligence:  Injury  io  passengers. 
1.  Findings  that  the  controller  on  an  electric  car  was  defective  and 
out  of  repair  at  the  time  of  an  accident  causing  injury  to  a 
passenger,  that  the  company  had  knowledge  or  ought  to  have 
known  of  such  defective  condition,  and  that  "such  negligence" 
was  the  proximate  cause  of  the  injury,  do  not  amount  to  a  find- 
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Ing  of  negligence,  in  the  absence  of  any  finding  that  the  defect 
had  existed  for  such  length  of  time  that  the  company  might 
have  repaired  it  before  the  accident  Gay  v,  Milwaukee  E.  R, 
d  L.  Co,       ,.^.^ .  348 

2.  An  affirmative  answer  to  the  disjunctive  question,  Did  the  de- 

fendant know  or  ought  it  to  have  known  of  the  defective  condi- 
tion of  the  controller?  is  not  a  sufficient  finding  of  either  fact 

IMd, 

3.  An  inference  of  negligence  arising,  under  the  doctrine  of  res  ipsa 

loquitur,  from  the  explosion  or  blowing  out  of  the  controller 
on  an  electric  street  car  is  held  to  have  been  met  and  overcome 
in  this  case  by  evidence  showing,  among  other  things,  that  such 
an  accident  might  happen  without  any  negligence  on  the  part 
of  the  street  railway  company.  Ibid, 

Same:  Injury  to  person  crossing  track:  Contributory  negligence. 

4.  In  an  action  for  injuries  sustained  in  a  collision  between  plaint- 

iff's laundry  sleigh  and  a  street  car  it  is  held,  upon  the  evidence, 
that  it  was  a  question  for  the  Jury  whether  plaintiff  was  negli- 
gent.   Grimm  v,  Milwaukee  E,  R,  d  L,  Co,  44 

5.  A  person  about  to  cross  the  track  of  a  street  railway  must  as  in 

the  case  of  a  steam  railroad,  look  and  listen  for  approaching 
cars;  but  there  is  a  distinction  between  the  two  cases,  in  that 
the  person  wishing  to  cross  the  street  railway  track  in  advance 
of  an  approaching  car  has  the  right  of  way  and  may  proceed 
without  being  guilty  of  contributory  negligence  If,  calculating 
reasonably  from  the  standpoint  of  a  person  of  ordinary  care 
and  intelligence  so  circumstanced,  he  has  sufficient  time,  pro- 
ceeding reasonably,  to  clear  the  track  without  Interfering  with 
the  movement  of  the  car,  assuming  that  it  Is  moving  at  a  rea- 
sonable and  lawful  rate  of  speed — provided,  however,  that  If, 
In  the  exercise  of  ordinary  care,  the  person  about  to  cross  can 
see  that  the  car  is  approaching  at  an  unlawful  or  unusual 
speed,  he  must  take  that  fact  into  consideration  In  deciding 
whether  there  is  time  for  him  to  safely  clear  the  track.       Hid. 

Streets:  Defects:  Personal  Injuries:  Notice.  See  LnoTATioir  of 
Actions. 

Subcontractors.    See  PrinoipaIi  and  Surety,  2. 

SuMifONs:  Service:  Return:  Proof  of  falsity.    See  Process. 

SXJPPLEMENTAL  COMPI.AINT.     ScO  PLEADING,  1. 

Supreme  Court.    See  Appeal  and  Error.    CJourts.    Judges. 

Suretyship.    See  CJorporations,  21.    Principal  and  Surety. 

Surrender  of  land  condemned.    See  Railroads,  10,  11. 

Survival  of  cause  of  action.  See  Abateubnt  and  Revival,  1. 
Judgment,  6. 

Taxation  of  allowances.    See  Guaboians  ad  Litem,  6^ 

TAXPA'iTER's  Action.    See  CJourts.  *  ^  • 

TELEGRAPHS  AND  TELEPHONES. 

A  stipulation  against  responsibility  of  a  telegraph  company  for 
negligence  In  transmitting  or  delivering  a  message  Is  contrary 
to  the  public  policy  of  this  state,  declared  both  In  Judicial  de- 
cisions and  In  sec.  1778,  Stats.  (1898);  and  In  an  action  in  the 
courts  of  this  state  based  on  such  negligence  a  stipulation  of 


Digitized  by  VjOOQIC 


Wis,]  index.  T29 


that  sort  is  not  ayailable  as  a  defense,  even  though  it  ^as 
valid  in  the  state  where  the  contract  was  made  and  valid  in 
the  state  where  the  message  was  to  be  delivered  and  where  the 
tort  in  failing  to  deliver  it  promptly  was  committed.  Fox  v. 
Postal  T.-O.  Co.  ,  ,-  .  .648 

Tendeb  of  rescission.    See  Sales,  7. 

TncBEB  standing  on  land  sold:  Removal:  Time.    See  Vendob  Ain> 

PxmCHASEB,  4-7. 

TiTLK  to  land.  See  Appeal,  6.  Contbacts,  10.  Deeds.  Ejectment. 
Execution.  Highways,  4,  7-10.  Perpetuities.  Towns.  1.  2. 
Yjbndob  and  Pubohaseb.    Watsbs.    Wills,  1-6. 

TOWNS. 

See  Highways. 

1.  A  petition  of  freeholders,  emanating  from  an  association  which 

owned  a  hall  and  the  lots  upon  which  it  stood,  asking  submis- 
sion to  the  electors  of  the  question  of  raising  a  certain  sum  to 
buy  "a  one-half  interest  in  the  hall,"  means,  prima  facie,  an 
undivided  one-half  interest  In  the  building  and  in  the  grounds 
on  which  it  stands,  free  from  incumbrances.  Rolling  v,  Wunder- 
lich,  667 

2.  The  chairman  of  a  town  board,  who  was  also  an  officer  of  an 

association  owning  a  hall  and  the  land  on  which  it  stood,  pre- 
sented to  the  town  clerk  a  petition  of  freeholders  asking  sub- 
mission to  the  electors  of  the  question  of  raising  money  to  buy 
a  half  interest  in  such  hall.  This  petition  was  not  filed  nor 
the  notices  given  a  sufficient  time  before  the  town  meeting,  but 
the  proposition  was  carried  at  such  meeting.  The  chairman, 
acting  both  for  the  association  and  for  the  town,  procured  a 
town  order  for  the  amount  to  be  paid,  receipted  for  it  as  an 
officer  of  the  association,  and  delivered  it  to  the  association 
without  requiring  any  conveyance  from  the  association  to  the 
town,  and  thereafter,  as  a  creditor  of  the  association,  had  the 
order  transferred  to  him  and  obtained  the  money  thereon.  Held, 
that  his  dereliction  in  duty  as  a  town  officer  in  failing  to  obtain 
the  conveyance,  combined  with  the  defects  in  the  proceedings, 
rendered  him  liable  to  the  town  for  the  return  of  the  money, 
with  interest  Ihid. 

8.  A  resolution  adopted  at  town  meeting  instructing  the  town  offi- 
cers to  start  an  action  against  two  persons  named  unless  sat- 
isfaction as  to  a  certain  matter  was  obtained,  was  sufficient  to 
authorize  an  action  against  one  or  both  of  such  persons.  Ibid. 
Tbansactions  with  persons  since  deceased.  See  Constitutional 
Law,  4.    Wititesseb,  1,  2.     , 

TRIAU 

In  crimifua  actions.   See  Cbihinal  Law  and  Pbacticb. 
Determination  of  questions  of  fact  arising  on  motions.   See  Motions. 
Procuring  jurors:  Special  venire.    See  Jubt, 
Reception  of  evidence:  Striking  out  answers, 

L  It  is  not  error  to  strike  out  the  answer  of  a  witness  which  is  not 
responsive  to  the  question.    Chase  v.  Woodruffp  641 
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Questions  for  jury.    See  Appeal,  9.    Bilectricitt,  4.    Ne«xjqence,. 

2,  5.    Railboads,  5,  6.    Stbevt  Railways,  4. 

Instructions  to  jury.     See  Appeal,  6.     CRumcAL  Law,  11-19.    Em- 

BEZzr.E*rEZTT,  4,  6.     Highways,  T-10,  14,  15.     Instructions  to 

'    Jury.    Negligence,  .1.    Railroads,  18.    Rapb,  4,  5,  7,  9. 

2.  It  Is  not  error  to  refuse  to  gire  requested  instructions  relating  to- 

matters  sofliciently  coTered  by  the  seieral  charge.    MUbrath  v. 

Btate,  ^     354 

Z,  Same  point    Ryan  «.  Oshkosh  O.  L.  Co.  '      4M 

4.  An  instruction,  relative  to  admissions  testified  to  as  having  been 
made  by  certain  of  plaintiff's  witnesses  at  the  time  of  the  acci- 
dent, to  the  eftect  that  such  admissions  are  considered  in  law 
as  the  weakest  kind  of  evidence,  is  held,  even  if  not  giving 
fully  the  law  on  the  subject,  not  to  have  been  prejudicial  to 
defendant.  If  more  specific  instructions  were  desired  by  de- 
fendant they  should  have  been  requested.  Maxwell  v.  Welling- 
ton,  607 

5w  Language  of  the  trial  court,  after  giving  kmtmctions  requested 
by  the  parties,  "Now,  I  will  come  bade  to  my  own  instmetions,"^ 
is  disapproved  but  Mid  not  pre^dlcial  error.  Ihid^ 

Special  verdict.  See  Electricity,  1-3.  Fbaud,  7.  Highways,  13. 
Negligence,  5.    Railroads,  15.    Street  Railways,  1,  2. 

6.  Questions  for  a  special  verdict  need  not  cover  mere  evidentiary 

matters,  nor  Is  there  ordinarily  any  necessity  for  reciting  evi- 
dentiary facts  therein.    Palmer  v.  Schultz,  455 

7.  Plaintiff's  intestate  having  been  killed  by  falling  through  an  open 

space  in  a  viaduct,  a  question  for  special  verdict,  "Was  the  con- 
dition of  such  open  space  obvious  to  a  traveler  on  foot  crossing 
the  viaduct  from  the  east  side  toward  such  opening,  exercising 
ordinary  care?"  Is  held  to  have  fairly  submitted  the  phase  of 
contributory  negligence  sought  to  be  covered  by  a  question  pro- 
posed by  defendant,  "Under  the  conditions  as  to  lights,  barriers, 
guard  rails,  etc,  surrounding  or  adjacent  to  the  open  space,  .  .  . 
was  such  opening  obvious,"  etc.?  Ihid. 

8  So,  also,  the  question  "Was  such  open  space  properly  guanied  at 
the  time  of  the  injury?"  accompanied  by  a  charge  fully  defin- 
ing defendant's  duty  to  maintain  sattable  guards,  fairly  sub- 
mitted the  isBXLBy  and  tt  was  not  error  not  to  submit  a  preposed 
question,  "Did  the  defendant  fail  to  exercise  ordtmry  care  in 
leaving  the  opening  ...  la  the  condltiea  as  to  lights,  barriers, 
guard  rails,  etc.,  in  which  it  was  left,"  etc.?  Ihid. 

9.  So,  also,  intoxication  of  the  deceased  on  the  nig^t  in  question 
was  a  mere  evidentiary  fact  tending  to  establish  contributory 
negligence,  and  was  properly  submitted  to  the  jury  by  a  generic 
question  on  the  subject  of  such  negligence,  accompanied  by 
proper  instruction.  Ibid. 

10.  Under  sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346),  omission  to  sub- 
mit any  controverted  question  in  the  special  verdict  is  not 
ground  for  reversal  iX  tl^ere  was  no  specifia  request  for  snck 
submission.  A  finding  tbereen  in  conformity  with  the  judg- 
ment will  be  presumed  to  have  been  made  by  the  court,  and  if 
the  evidence  is  suflactent  to  sustain  such  finding  it  will  not  be 
disturbed.    Bratz  v.  Stark,  599" 

Findinffe  of  foot  by  eowt.  See  Afpbal,  8.  Jvdoicbnt,  7-9.  BfonoNS. 
Trial,  10. 
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TROVER  AND  CONVERSION. 

See  CoBPORATioi^s,  9, 10.    Embezzlement. 

A  verdict  to  the  effect  that  plaintiff  had  wrongfully  converted  to 
his  own  use  corporate  stock  delivered  to  him  by  defendant  is 
held  to  be  sustained,  although  there  was  conflict  and  confusion 
in  the  evidence  as  to  the  agreement  under  which  it  was  deliv- 
ered and  as  to  plaintiff's  refusal  to  return  it  Rosenberg  v.  Mo 
Kinney,  881 

•    TRUSTS  AND  TRUSTEES. 

See  Discovert,  8.    Embezzlement,  4.    Guabdians  at  Litem.    Per- 
petuities.   Wills,  3. 

1.  Generally  speaking,  it  is  improper  for  a  court  to  adjudge  or  order 

paid  out  of  trust  funds  the  expenses  of  litigation  of  a  defeated 
party  respecting  such  fund  except  to  the  extent  of  his  interest 
in  the  fund.    Will  of  McNaughton,  179 

2.  In  general,  representatives  of  owners  of  a  trust  fund  have  no 

authority  to  stipulate  away  the  subject  of  the  trust  in  payment 
of  costs  and  expenses  of  litigation  respecting  the  fund,  and  any 
such  stipulation  should  not  he  recognized  by  the  court  as  a 
basis  for  an  order  or  judgment  Ihid. 

3.  Without  plain  legislative  authority  a  trust  fund  should  not,  in 

any  case,  be  depleted  to  pay  the  expenses  of  litigation  in  re- 
spect tliereto  of  a  person  who  has  no  interest  therein.         Ibid. 

4.  The  legislature  may  make  reasonable  regulations  for  compensat- 

ing out  of  a  trust  fund  a  representative,  such  as  a  guardian 
ad  litem  of  an  infant,  required  to  be  made  a  party  to  litigation, 
for  his  services  and  necessary  expenditures,  regardless  of 
whether  the  infant  has  any  interest  in  such  fund.  Ibid. 

5.  Compensation  for  services  of  a  judicial  assistant,  such  as  a  guard*- 

ian  ad  litem,  in  the  conservation  of  a  trust  fund,  should  be 
limited  to  the  reasonable  value  of  somewhat  similar  services  in 
official  life.  Ibid. 

Undue  Influence.    See  Insurance,  4. 

User.    See  HionwAYS,  4,  7,  ^,  10. 

Value.    See  Evidence,  11.    Railroads,  14-18. 

Variance.     See  Contracts,  11,  13.     Indictment  and  Information. 

VENDOR  AND  PURCHASER  OP  LANE 

See  Contracts,  10.    Bjbctmbnt,  2.    Mobtoaqbs,  2,  3.    Towns,  1,  2. 

Waters. 

1»  A  land  contract  and  a  deed  made  in  execution  thereof,  in  both 
of  which  the  words  "excepted"  and  "reserved"  were  used  inter- 
changeably with  respect  to  timber  on  the  land,  are  construed 
as  showing  an  intention  of  the  parties  that  such  timber  should 
be  excepted  from  tiie  conveyance,  and  it  is  held,  therefore,  that 
the  title  thereto  remained  in  the  grantor.  Western  L,  d  O.  Co.  v. 
Copper  River  L.  Co.  404 

2.  Under  a  land  contract  and  a  subsequent  deed  in  pursuance  there- 
of  the  real  transfer  of  title  takes  place  at  the  time  of  the  con- 
tract, at  least  in  case  of  part  payment  of  the  consideration,  and 
the  deed  when  made  relates  back  to  the  date  of  the  contract. 

Ibid. 
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8.  Where  in  such  case  the  deed  is  made  by  a  transferee  of  the  rishts 
of  the  original  vendor  subject  to  the  land  contract  and,  as  to 
the  right  to  cut  and  remove  timber  excepted  from  the  grant,  ex- 
pressly refers  to  the  terms  and  conditions  of  the  contract,  such 
terms  and  conditions  control  that  right  J&t4. 

4.  Where  otherwise  the  result  would  be  unreasonable  or  absurd,  a 

mere  agreement  in  a  land  contract  to  remove  within  a  certain 
time  standing  timber  which  is  to  be  excepted  from  the  convey- 
ance may  be  construed  to  include  a  further  agreement  that 
failure  to  so  remove  the  timber  shall  be  deemed  a  breach  of  a 
condition  subsequent  and  divest  the  vendor  of  his  title  thereto. 

Ibid. 

Z.  So  held  as  to  a  contract  for  the  sale  of  a  large  tract  of  land  for 
the  known  purpose  of  colonization  and  sale  in  small  parcels 
to  settlers,  where  no  right  of  actual  occupancy  and  use  could 
be  transferred  to  such  settlers  so  long  as  timber  belonging  to 
the  original  vendor  remained  on  the  parcels  purchased  by  them. 

Ibid. 

5,  In  a  contract  for  the  sale  of  37,000  acres  of  land  excepting  the 

standing  timber,  an  agreement  by  the  vendor  to  remove  all  of 
such  timber  at  a  definite  rate  was  followed  by  a  provision  rec- 
ognizing failure  to  do  so  as  within  contemplation.  Upon  the 
evidence  as  to  the  situation  of  the  parties,  it  is  held  that,  while 
removal  of  the  timber  was  a  condition  subsequent,  yet  it  was 
the  evident  intention  of  the  parties  that  there  should  be  some 
period  of  grace  during  which  the  failure  of  strict  performance 
should  not  work  a  forfeiture  of  the  vendor's  title  to  the  timber; 
and  such  period  nol  being  specified,  the  vendor  was  entitled  to 
a  reasonable  time,  in  view  of  all  the  circumstances,  for  re- 
moval of  the  timber  after  the  expiration  of  the  time  expressly 
stipulated.  Ibid. 

7.  In  a  contract  for  sale  of  a  large  tract  of  land  to  a  company  for 
colonization  purposes  the  timber  was  excepted  and  the  vendor 
agreed  to  pay  the  taxes  until  all  the  timber  had  been  removed 
or  until  a  tract  or  tracts  should  be  sold  or  contracted  by  the 
purchaser  to  third  persons.  Held,  that  assignment  of  the  con- 
tract by  the  purchaser  to  another  company  was  not  such  a  sale 
of  a  tract  or  tracts  as  relieved  the  vendor  from  payment  of 
taxes.  Ibid. 

Venire.    See  Jl-ry. 

Vebdici.    See  Trial,  6-10. 

Vested  Rights.    See  Constitutional  Law,  2-4, 

Veterans'  Home:  Discharge  of  inmate.    See  Corporations,  17,  18. 

VoTiNo  corporate  stock:  Right  of  pledgor.    See  Corporations,  3,  4. 

Waiver. 

Of  strict  performance.    See  Contbacts,  8.    Insurance,  5. 

or  right  to  relief  against  mistake.    See  Contracts,  10,  13,  14. 

Of  security,  etc.    See  Principal  and  Surety. 

Of  right  to  have  prosecution  elect  as  to  particular  act  relied  on. 
See  Rape,  8. 

or  right  to  rescind.    See  Sales,  4,  6. 

or  defects  in  tender  of  rescission.    See  Sales,  7. 

or  right  to  more  specific  instructions.    See  Trial,  4. 
Warrant  op  Attorney.    See  Judumsnt,  2,  3. 
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WATERS. 


1.  A  lock  is  held  to  haT6  conetituted  a  part  of  a  canal  and  to  have 

been  included  in  a  conveyance  thereof,  though  not  specifically 
mentioned.    Winnehago  Paper  MilU  v,  Kimherly-Clark  Co,    425 

2.  The  rights  of  the  parties  under  such  conveyance  are  to  be  deter- 

mined as  of  the  date  thereof,  and  the  subsequent  filling  up  of 
the  canal  or  lock  could  not  operate  to  divest  the  title  acquired. 

lUd. 
8.  A  conveyance  of  a  dam  and  mill  races  or  canals  and  the  water 
power  furnished  by  the  dam,  reciting  that  it  was  intended  there- 
by to  convey  the  entire  interest  of  the  grantor  in  all  said  prop- 
erty, carried  the  grantor's  title  to  the  fee  of  the  bed  and  banks 
of  the  canals,  including  a  lock,  and  not  a  mere  easement  to  use 
the  same  for  water-power  purposes;  and  upon  discontinuance 
of  the  use  of  the  lock  it  did  not  revert  to  the  grantor.        /&i<f. 

IW^ILLS. 

What  constitutes  a  toiU:  Deed  conveving  land:  DeUverv. 

!•  An  instrument  in  the  form  of  a  deed,  plain  and  unambiguous  on 

its  face,  conveying  a  present  interest  in  land  and  unexplained 

by  any  contemporaneous  writing  of  a  testamentary  character, 

cannot  be  held  to  be  a  will.    Dexter  v.  Witte,  -     74 

2.  Thus,  an  instrument  in  the  form  of  a  deed,  conveying  land  in 
trust,  with  power  to  sell,  lease,  or  mortgage  the  same,  and  di- 
recting distribution  of  the  proceeds  among  certain  descendants 
of  the  grantor,  which  had  been  intrusted  by  the  grantor,  during 
her  last  illness,  to  a  third  person,  to  be  kept  by  him  with  other 
papers  for  her,  but  with  instructions  to  deliver  it  to  the  grantee 
In  case  she  did  not  recover  from  such  illness,  and  which  had, 
after  her  death,  been  handed  by  said  third  person  to  the  grantee, 
is  held  not  to  have  been  delivered  so  as  to  be  valid  as  a  deed, 
and  not  to  be  a  wilL  Ibid, 

Construction, 

8.  A  testatrix  devised  the  future  rents  and  profits  of  lands  to  her 
father  durinjf  his  life;  at  his  death  to  her  brother  and  three 
ei&ters  and  survivor  of  them  for  life;  and  after  the  death  of 
the  last  survivor  the  lands  to  be  sold  apd  the  proceeds  divided 
among  the  children  of  the  persons  lailt  named  and  her  half 
brothers  and  sisters,  children  of  her  father,  who  should  be  sur- 
viving at  that  time.  There  was  no  devise  in  trust  and  nothing 
in  the  will  to  bring  it  within  the  provisions  of  seo.  2081»  Stats. 
(1898).    Held: 

(1)  The  will  did  not  create  any  trust 

(2)  The  disposition  so  made  of  the  rents  and  profits  is,  under 
sec.  2060,  Stats.  (1898),  to  be  governed  by  the  rules  in  relation 
to  future  estates  in  land. 

(3)  The  future  estate  attempted  to  be  given  to  the  brother 
and  sisters  is  void  under  sees.  2038,  2039,  Stats.  (1898),  since 
under  the  terms  of  the  will  the  property  could  not  be  sold  dur- 
ing the  continuance  of  five  lives  in  being  at  the  creation  of  the 
estate. 

(4)  The  estate  attempted  to  be  devised  to  the  nephews,  nieces, 
etc.,  of  the  testatrix  is  a  contingent  future  estate,  since  the  per- 
sons to  whom  it  is  limited  must  remain  uncertain  until  the 
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ceasing  of  the  precedent  estate.  Such  estate  would  also  offend 
against  sees.  2038,  2039. 

(5)  No  part  of  the  tleylae  can  be  tipheld.    Win  of  Adelman, 

120 

4.  A  will  gave  to  the  testator's  widow  and  his  two  sons,  each  a  one- 
third  Interest  In  the  residue  of  the  estate.  A  codicil  provided 
that  one  son  "buy  out  and  pay  off  the  others  to  the  extent  of 
their  shares  so  that**  he  ''will  be  the  owner  of  the  home  farm 
which  I  [testator]  value  at  about  $6,000."  Held,  that  the  cod- 
icil did  not  cut  down  the  gift  first  made,  but  was  precatory  only. 
Moore  v,  Moor€,  602 

•  6.  A  provision  of  a  will  is  not  to  be  so  construed  as  to  cut  down  a 
gift  made  in  positive  and  clear  terms  In  a  prior  provision  unless 
it  does  so  by  tha  use  of  words  definite  in  meaning  and  in  posi- 
tive terms  expressive  of  such  an  intent.  Ihid, 

€osts  on  contest  between  legatees.    See  Costs,  1. 

Wisconsin  State  Boabd  of  Mubical  Examinebs.    See  Physicians 

AND  SUBGEONS. 

Wisconsin  Veterans'  Home:  Discharge  of  Inmate.  See  CJobpora- 
TIONS,  17,  18. 

WITNESSES. 

Competency.    See  ConstitutionaIi  Law,  4. 

1.  Ch.  197,  Laws  of  1907,  respecting  the  competency  of  ofllcers  of  a 

corporation  to  testify,  deals  with  the  status  when  the  person  is 
offered  as  a  witness.    Will  of  McNaugkton^  179 

2.  A  defendant  in  ejectment  was  Incompetent,  under  sec.  4069,  Stats. 

(1898),  to  testify  that  at  a  certain  time  he  saw  the  deed  under 
which  the  plaintiff  claims  in  the  possession  of  the  grantor, 
where  he  obtained  such  information  in  a  transaction  with  said 
grantor,  since  deceased,  in  which  the  deed  was  shown  to  him 
by  the  grantor  for  the  purpose  of  examination.  Woodruff  v. 
Chase,  641 

i^ualiflqation  to  give  opinions.    See  Evidenob,  13.' 

Examination.    See  Trial,  1. 

3.  Upon  redirect  e^^amination  of  a  witness  anything  fairly  explana- 

tory of  that  which  was  drawn  out  on  cross-examination  is 
proper.    Jacobsen  v.  Whitely,  434 

4.  Independent  of  statute  a  party  has  the  right  to  examine  a  hostile 

or  adverse  witness,  and  it  is  largely  in  the  discretion  of  the 
trial  court  whether  questions  in  the  nature  of  cross^xamination 
shall  be  allowed.    Ryan  v.  Oshkosh  a.  L.  Co.  466 

15.  Whether  sec.  4068,  Stats.  (Laws  of  1907,  ch.  271),— providing  that 
any  agent  or  employee  of  a  corporation  which  is  a  party  may 
be  examined  upon  the  trial  as  if  under  cross-examination,  at 
the  instance  of  the  adverse  party, — ^is  valid,  not  determined.] 

nid. 

Impeachment.    See  Cbiminal  Law,  S. 

6.  Evidence  to  impeach  defendant  as  a  witness  was  properly  ad- 
mitted where  a  foundation  for  it  was  laid  by  showing  that  the 
witnesses  based  their  conclusions  upon  their  knowledge  of  his 
general  reputation  among  those  with  whom  he  resided,  and  the 
Inquiry  was  restricted  to  wheth^,  in  view  of  defendant's  gen- 
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eral  reputation  for  truth  and  veracity,  the  witnesses  would  be- 
lieve him  under  oath.    Duffy  v.  Radke,  38 

7.  A  witness  for  the  state  had  written  an  account  of  the  crime  for 
a  newspaper,  but  testified  that  it  was  not  published  as  he  wrote 
It  This  testimony  was  not  contradicted.  Defendants  offered 
in  evidence  the  published  article  (which  was  claimed  to  give  a 
very  distorted  account  of  the  affair)  for  the  purpose  of  showing 
bias  on  ihe  part  of  the  witness  and  of  otherwise  impeaching 
his  testimony.  Held  that,  in  view  of  the  uncontradicted  testi- 
mony that  the  article  was  not  published  as  written,  it  was  prop- 
erly excluded.  Vogel  v.  State,  315 
"Words  and  Phrases.                                        ^ 

Agent,  in  contract.    See  Corporations,  21. 

Contracted,  in  land  contract.    See  Vendob  and  Pubohabkb,  7. 

Crevice,  in  statute.    See  Mines,  1,  4. 

DeM,  in  constitution.    See  States,  4. 

Deliver,  delivery,  in  contract    See  Sales,  2. 

Deposit  of  money,  in  statute.    See  Banks  and  Banking,  1,  4,  5. 

Discovery,  in  statute.    See  Mines,  3,  4.  . 

Encroachment,  In  statute.    See  Highways,  5. 

Error,  in  statute.    See  Physicians  and  Surgeons,  1. 

Excepted,  in  deed.    See  Vendor  and  Purchaser,  1. 

EelloxO'Servant.    See  Master  and  Servant,  10. 

His  term  of  ojfice,  in  constitution.    See  Judges,  2,  8. 

Injured,  injury,  in  statute.    See  Poucocen's  Pension  Fund. 

Insolvent,  in  statute.    See  Banks  and  Banking,  8-11. 

Interest  in  a  hall,  in  petition.    See  Towns,  1. 

Judicial,  In  constitution.    See  States,  7. 

Lock,  in  deed.    See  Waters,  1. 

Money,  In  statute.    See  Banks  and  Banking,  L 

Obstruction,  in  statute.    See  Highways,  5,  6. 

Ordinary  care.    See  Negligence,  1. 

Person,  in  constitution.    See  Corporations,  2. 

Physician,  in  statute.    See  Physicians  and  Surgeons,  2. 

Procured,  In  charge  to  jury.    See  Rape,  5. 

Range,  in  statute.    See  Mines,  1,  4. 

Reputable,  in  statute.    See  Physicians  and  Surgeons,  8. 

Reserved,  in  deed.    See  Vendor  and  Purchaser,  1. 

Risk  or  hazard  peculiar  to  the  operation  of  railroadSf  in  statute. 
See  Railroads,  24. 

Sold  or  contracted,  in  land  contract.    See  Vendor  and  Pubchaseb,  7. 

Term  of  office.  In  constitution.    See  Officers. 

Unsafe  or  insolvent,  in  statute.    See  Banks  and  Bankino,  8-11. 
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